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PREFACE. 


This  work  was  originally  intended,  as  stated  by  the 
Author  in  his  Preface,  to  be  merely  a  collection  of 
decisions  upon  the  Lands  Clauses  Consolidation  Acts, 
and  not  an  elaborate  treatise.  In  preparing  a  Second 
Edition  I  have  retained  the  original  form  of  the 
work,  but  I  have  found  it  advisable  to  rearrange  the 
decisions  under  the  various  sections,  and  in  the  case 
of  the  Notes  to  the  more  important  sections  I  have 
attempted,  by  introducing  suitable  sub-divisions,  to 
facilitate  reference  to  the  authorities.  Only  in  this 
way  did  it  seem  possible  to  give  a  coherent  view  of 
the  law  which  has  accumulated  round  such  sections, 
for  instance,  as  Section  68  (Injuriously  Affecting 
Lands),  Section  69  (Application  of  Purchase  Money), 
or  Section  80  (Costs  where  Money  is  paid  into  Court). 
Moreover,  the  statement  of  the  cases  has  been  largely 
altered,  those  of  lesser  importance  being  abridged 
and  numerous  new  ones  added,  so  that  in  the  result 
the  work  has  been  practically  re-written. 
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iv  PREFACE. 

I  have  also  prefaced  the  Acts  with  an  Introduc- 
tion, which  is  intended  to  be  a  general  guide  to 
their  provisions  and  to  the  leading  decisions ;  and 
this,  with  the  Table  of  Proceedings,  which  also  is 
new,  will,  it  is  hoped,  increase  the  utility  of  the 
work. 

The  authorities  cited  are  brought  down  to  the 
present  month,  and  references  to  the  various  current 
series  of  Reports  have  been  added  to  the  Table  of 
Cases,  the  dates  of  the  decisions  being  inserted  in 
the  references  in  the  Text. 

The  Forms  have  been  revised,  and  the  Prece- 
dents of  Costs,  which  were  formerly  incorporated 
from  the  late  Mr.  Scott's  book  on  Costs,  are  now 
taken  with  some  slight  variations  from  the  Second 
Edition  of  Mr.  Johnson's  ''  Bills  of  Costs." 

JOHN  M.  LIGHTWOOD. 


Lincoln's  Inn, 

October,  1900. 
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TABLE  OF  PROCEEDINGS  UNDER  THE 
LANDS  CLAUSES  ACTS. 


I.— Purchase  by  Agreement. 

If  yendor  is  a  limited  owner  or  under  disability,  the  agreed 
price  to  be  tested  by  valuation  of  surveyors  under  sect.  9. 
Declaration  of  correctness  to  be  annexed  to  valuation  {see 
p.  79  ;  Forms  3,  4). 


II. — Compulsory  Furcliase. 

Subscription  of  capital  to  be  certi£ed  by  two  justices  (p.  91 ; 
Form  14). 

Notice  to  treat  (p.  98  ;  Form  15). 

If  notice  to  treat  is  for  part  of  a  house,  &c.,  the  landowner 
can  give  counter-notice  to  take  the  whole  (p.  273 ;  Form  22). 

If  immediate  entry  desired,  deposit  to  be  made  and  bond 
with  sureties  given  under  sect.  85  (p.  261 ;  Forms  63 — 65). 

Landowner  to  give  notice  of  claim  and  (if  so  desired)  of 
ascertainment  of  compensation  by  arbitration  (pp.  108,  110  ; 
Form  16) ;  unless  claim  is  50/.  or  under,  when  it  is  settled  by 
two  justices  (p.  110). 

J.  e 


Ixvi  TABLE  OF  FB0CEEDIN08. 


AEBITEATION. 

Offer  of  oompenfiation  by  oompanj,  the  amotmt  of  the  offer 
determining  the  incidence  of  costs  (pp.  130,  132). 

After  twenty-one  days  from  notice  to  treat,  if  parties  have 
not  agreed,  arbitration  proceeds  (p.  108). 

Negotiations  for  appointment  of  single  arbitrator  (p.  123). 
These  failing,  appointment  by  each  party  of  an  arbitrator, 
with  notice  of  the  appointment  to  the  other.  If  necessary, 
request  by  either  party  to  the  other  to  appoint  an  arbitrator 
(p.  123  ;  Forms  31—36). 

Appointment  of  umpire  by  arbitrators,  not  later  than  three 
months  from  appointment  of  arbitrators  (p.  125  ;  Form  41). 

In  default,  appointment  of  umpire  by  Board  of  Trade 
(p.  126). 

Declaration  of  fidelity  to  be  made  by  arbitrators  and  umpire 
(p.  129). 

Appointment  by  arbitrators  of  time  and  place  of  reference 
(Form  43). 

Award  to  be  made  within  twenty-one  days  of  appointment 
of  arbitrators  or  within  extended  time  ag^ed  on  by  arbi- 
trators, such  time  not  exceeding  three  months  (pp.  Ill,  128). 

If  arbitrators  fail  to  make  award,  umpire  to  make  award 
within  three  months  of  reference  deyolving  upon  him  (p.  122). 


INQUIRY  BEFORE  JURY. 

If  landowner  does  not  elect  for  arbitration,  company  give 
ten  days'  notice  of  summoning  a  jury,  with  offer  of  compen- 
sation. The  amount  offered  in  this  notice  determines  the 
incidence  of  costs  (pp.  139,  151 ;  Form  50). 

Either  party  may  (in  railway  cases)  elect  to  have  the  trial 
taken  in  the  High  Court  (p.  141). 

Company  issue  warrant  to  sheriff  to  summon  a  jury  (p.  140 ; 
Form  52). 

Nomination  of  jury  (Form  55). 

Company  to  give  ten  days'  notice  to  landowner  of  time  and 
place  of  inquiry  (p.  147 ;  Form  57). 
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ASCOERTAINMENT  OP  COMPENSATION  BY 

SUEVEYOR. 

If  landowner  is  abroad,  or  cannot  be  found,  or  does  not 
appear  on  the  inquiry  before  a  jury,  two  justices  nominate  a 
snryeyor  to  determine  compensation  (pp.  157,  158  ;  Perm  58). 

Surveyor  to  sign  declaration  of  fidelity  (p.  159). 

Subsequent  ascertainment  of  the  compensation  by  arbitra- 
tion if  desired  by  a  landowner  who  was  abroad  or  could  not 
be  found  (p.  161). 


ASGEBTAINMENT  OP  COMPENSATION  BY 

JUSTICES. 

Where  daim  is  50/.  or  under  {vide  supra). 

In  case  of  tenancies  not  exceeding  yearly  tenancies,  com- 
pany serve  demand  of  possession  (p.  315 ;  Perm  25). 

Summons  before  police  magistrate  or  two  justices  to  deter- 
mine compensation  (p.  315 ;  Perm  61). 


m.— Injuriously  affecting  Lands. 

Notice  of  daim,  with  election  (if  so  desired)  for  arbitration. 

Offer  of  compensation  by  company. 

Twenty-one  days  allowed  for  negotiation.  If  no  agree- 
ment, arbitration  proceeds  as  above. 

If  claimant  does  not  choose  arbitration,  company  must 
within  twenty-one  days  of  notice  of  claim  issue  warrant  for 
juiy:  otherwise  they  are  liable  for  full  amount  claimed 
(pp.  164,  182). 

Company  give  claimant  ten  days'  notice  of  the  time  and 
place  of  the  inquiry  as  above,  and  the  offer  of  compensation 
(to  determine  incidence  of  costs)  may  be  made  in  this  notice 
(pp.  152,  180). 
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IV.— Payment  into  Court  and  Conveyance. 

If  landowner  hSpS  a  limited  interest  or  is  under  disabiHly, 
the  purcliase  money  (200/.  or  upwards),  whether  on  a  purchase 
by  agreement  (pp.  79,  183,  208)  or  on  a  compnlsoiy  pur- 
chase, is  paid  into  Court  (p.  183).  If  above  20/.  but  under 
200/.,  it  is  paid  into  Court,  or  (with  approval  of  company)  to 
trustees  (p.  206).     If  20/.  or  under,  to  the  vendor  (p.  207). 

If  landowner  refuses  to  convey  or  fails  to  make  a  title ;  and 
also  if  he  is  abroad,  or  cannot  be  found,  or  fails  to  appear  on 
an  inquiry  before  a  jury,  the  company  may  pay  the  purchase 
money  into  Court  (pp.  215,  216). 

In  the  above  cases  a  vendor  competent  to  convey  {see  p.  74) 
executes  a  conveyance  to  the  company. 

If  the  company  cannot  get  a  conveyance,  or  are  not  satisfied 
with  the  title,  they  vest  the  land  in  themselves  by  deed  poll, 
and  such  deed  will,  in  general,  pass  to  the  company  all  the 
interest  with  reference  to  which  the  compensation  was  deter- 
mined (pp.  214,  217). 


For  procedure  on  acquisition  of  copyhold  lands,  common 
lands,  and  lands  subject  to  mortgages  and  rent-charges; 
where  small  pieces  of  land  are  severed,  or  interests  have  by 
mistake  been  omitted  to  be  purchased ;  and  on  sale  of  super- 
fluous lands,  see  sects.  93  et  seq. 
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Thb  Lands  Clauses  ConsoKdation  Act,  1845  (18  &  19  Application 
Vict.  c.  18),  by  the  preamble,  now  repealed,  recited  that  it  i^^^\ 
was  expedient  to  comprise  in  one  general  Act  the  usual 
statutory  provisions  relative  to  the  acquisition  of  lands 
required  for  undertakings  or  works  of  a  public  nature,  and 
to  the  compensation  to  be  made  for  the  same ;  and  sect.  1 
applies  the  Act  to  every  undertaking  authorized  by  any 
subsequent  Act  which  authorizes  the  purchase  or  taking  of 
lands  for  the  undertaking,  and  all  the  clauses  of  the 
L.  C.  A.  are  incorporated  with  the  subsequent  Act  save  so 
far  as  they  are  expressly  varied  or  excepted.  The  L.  C.  A. 
consequently  applies  only  to  undertakings  of  a  public 
nature  {Be  Sion  College,  1887,  57  L.  T.  743) ;  and  the 
undertaking  must  be  authorized  by  an  Act  passed  after 
8  May,  1845 ;  though  if  the  provisions  of  an  earlier  Act 
are  by  reference  imported  into  an  Act  subsequent  to  that 
date,  this  is  enough,  and  the  L.  C.  A.  is  incorporated  in 
such  provisions  {Re  Wood's  Estate,  1886,  31  C.  D.  607) ; 
moreover,  if  an  extension  Act  is  passed  after  1845,  its 
passing  is  assumed  to  be  upon  the  terms  that  the  L.  C.  A. 
is  incorporated  in  the  original  Act  {L.  8f  F.  Ry.  Co.  v. 
Evans,  1851,  15  Beav.  p.  327).  If  the  special  Act  con- 
tains provisions  of  its  own  upon  any  subject,  this  has  the 
effect  of  excluding  the  corresponding  provisions  of  the 
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L.  C.  A.,  but  if  the  provisions  only  regulate  a  portion  of 
the  subject,  the  L.  C.  A.  is  not  excluded  as  to  the  rest. 
{Re  Weatmimter  Estate  of  St.  Sepulchre,  1864,  4  D.  J.  & 

S.  232.) 
Arrangement       The  sections  of  the  L.  C.  A.  are  arranged  according  to 
subjects  in  the  following  order.     Most  of  the  groups  of 
sections  have  distinctive  headings  prefixed  to  them  in  the 

Act: — 

Group  I.  ss.  2 — 5. — Construction  and  incorporation  of 

Act. 
II.  ss.  6— 15.— Purchase  of  lands  by  agreement. 

III.  ss.  16—68. — ^Purchase  of  lands  otherwise  than 

by  agreement. 

rV.  ss.  69 — 80. — Application  of  compensation. 

V.  ss.  81 — 83. — Conveyances. 

VI.  ss.  84— 91.— Entry  on  lands. 

VII.  s.  92. — Sale  of  part  of  premises. 

VIII.  ss.  93,  94.— Intersected  lands. 

IX.  ss.  95— 98.— Copyholds. 

X.  ss.  99 — 107. — Common  lands. 

XI.  ss.  108 — 114. — Lands  in  mortgage. 

Xn.  ss.  115 — 118. — Rent  charges. 

XIII.  ss.  119— 122.— Leases. 

XIV.  s.  123. — ^Limit     of    time    for     compulsory 

purchase. 

XV.  ss.  124 — 126.— Interests  omitted  to  be  pup- 
chased. 

XVI.  ss.  127 — 132. — Sale  of  superfluous  lands. 

XVII.  s.  133. — ^Liability  for  land  tax  and  poor  rate. 

XVIII.  s.  134. — Service  of  notices,  &c.  on  promoters, 

XIX.  s.  135. — Tender  of  amends  for  irregularity. 

XX.  SS.136 — 149. — Recovery  of  penalties. 

XXI.  ss.  160, 151. — ^Access  to  special  Act. 

XXIL  s.  152.— Extent  of  Act. 
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The  following  is  a  siunmary  of  the  points  arising  under  Summary  of 
these  various  groups  of  sections. 

Group  I.  ss.  2 — 5. — Construction  and  incorporation  of 

Xit  C»  A. 

By  seot.  3  "lands"  is  defined  to  extend  to  "lands,  Easements, 
tenements  and  hereditaments  of  any  tenure,"  and  conse- 
quently it  can  include  easements,  though  an  easement 
cannot  be  taken  under  the  Act,  unless  express  power  in 
that  behalf  is  conferred  by  the  special  Act  {Rill  v.  Mid. 
Ry.  Co.,  1882,  21  C.  D.  143). 

It  seems  that  the  headings  prefixed  to  groups  of  sections  Incorporation 
can  be  taken  as  a  guide  to  all  the  sections  in  the  group  i^hL^^, 
{Eastern  Counties  Ry.  Co.  v.  Marriage,  1860, 9  H.  L.  C.  32). 
If  the  special  Act  excludes  a  group  by  reference  to  the 
heading,  this  applies  to  all  the  sections  in  the  group, 
although  some  do  not  relate  exclusively  to  the  subject- 
matter  of  the  group  {Ferrar  v.  Commissioners  of  Sewers, 
1869,  L.  E.  4  Ex.  227) ;  but  pertinent  sections  in  other 
groups  are  not  excluded  {Reg.  v.  Lord  Mayor  of  London, 
1867,  L.  E.  2  a  B.  292). 

Group  n.  ss.  6—15. — Purchase  of  lands  by  agreement. 

The  promoters  may  purchase  by  agreement  either  from  Parchase  by 
absolute  owners  or  from  persons  under  disability  (s.  6) ;  *fi^®®°^^  • 
and  a  company  is  bound  to  carry  out  an  agreement  entered 
into  before  incorporation,  where  it  takes  the  benefit  of  the 
agreement  {Gooday  v.  Colchester,  Sfc.  Ry.  Co.,  1852,  17 
Beav.  132) ;  but  the  power  of  purchase  only  arises  in 
respect  of  lands  which  are  authorized  by  the  special  Act  to 
be  taken,  and  which  are  required  for  the  purposes  of  that 
Act  {infra,  p.  5). 

The  consideration  for  the  purchase  may  be  either  a  lump  Consideratioa 
Bum  or  an  annual  rent  charge,  and  the  agreement  should 
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also  provide  for  any  accommodation  works  that  may  become 
necessary  unless  the  company  will  be  under  statutory 
liability  in  this  respect  {Skerratt  v.  N.  Staff,  Ry.  Co,^  1848, 
6  Ry.  Cas.  166).  If  the  amount  payable  for  purchase 
money  and  damages  is  referred  to  arbitration,  the  award 
does  not  preclude  further  compensation  for  future  imfore- 
seen  damage  {L.  8f  ¥.  Ry,  Co,  v.  EvanSy  1851, 15  Beav. 
322).  In  case  of  persons  under  disability  the  compensa- 
tion must  be  ascertained  in  accordance  with  sect.  9  and 
paid  into  Court. 

The  company  cannot  enter  before  payment,  except  under 
sect.  85  {Bygrave  v.  Metrop,  Bd,  of  Works,  1886,  32  C.  D. 
147),  unless  the  agreement  contemplates  deferred  payment 
{Bodington  v.  G.  W.  Ry,  Co,,  1849,  13  Jur.  144). 

After  the  time  fixed  for  completion  the  company  pays 
interest  on  the  purchase  money  and  takes  the  rents,  in 
accordance  with  the  ordinary  rule  as  between  vendor  and 
purchaser ;  but  a  vendor  in  possession  does  not  pay  an 
occupation  rent  {Leggott  v.  Met.  Ry,  Co,,  1870,  6  Ch. 
p.  719),  unless  his  occupation  is  in  fact  beneficial  {Met, 
Ry.  Co.  V.  Defries,  1877,  2  Q.  B.  D.  387).  If  the  com- 
pensation is  referred  to  arbitration,  the  company  do  not 
pay  interest  from  the  date  of  the  award,  but  from  the  time 
when  a  good  title  is  shown,  and  when  they  might  prudently 
take  possession  {Re  Pigott  and  G,  W,  Ry,  Co,,  1881,  18 
C.  D.  146)  ;  though,  if  possession  is  taken  earlier,  interest 
is  at  once  payable  {Rhys  v.  Dare  Valley  Ry,  Co,,  1874, 
19  Eq.  93). 

The  agreement  can  be  enforced  on  either  side  by  an 
action  for  specific  performance  {Eastern  Counties  Ry,  Co, 
V.  Hawkes,  1855,  5  II.  L.  C.  331) ;  but  a  resort  by  the 
company  to  their  compulsory  powers  is  taken  to  be  an  aban- 
donment of  the  agreement  {Bedford,  8fc,  Ry,  Co,  v.  Stanley, 
1862,  2  J.  &  H.  746).     The  unpaid  vendor  can  work  out 
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his  remedy  against  the  company  in  the  ordinary  way,  and, 
after  he  has  obtained  a  declaration  of  lien,  he  can  enforce 
it  by  sale  {Walker  v.  Ware,  ^c.  Ry.  Co,,  1865,  1  Eq.  195) ; 
though  nntil  sale  he  is  not  entitled  to  an  injunction  to 
prevent  the  company  from  using  the  line  {Munns  v.  /.  of 
Wight  Ry.  Co.,  1870,  5  Ch.  414).  n,  however,  the  land 
is  unsaleable,  he  can  obtain  an  injunction  to  prevent  the 
company  from  running  trains  and  from  continmng  in 
possession  {Allgood  v.  Menybent,  Sfc,  Ry.  Co.,  1886,  33 
C.  D.  571). 

Persons  with  limited  interests,  persons  under  disability,  Porcliaae 

:«..  1  <■  II*  3  from  persons 

and  trustees  and  personal  representatives  are  empowered  under  dis- 
to  sell  and  convey  to  the  company  (s.  7),  and  also  to  en-  *^^^y* 
franchise  copyholds,  and  to  release  or  apportion  rents, 
&c.  (s.  8),  and,  under  certain  restrictions,  to  sell  lands 
for  extraordinary  purposes  (ss.  13,  14).  The  purchase 
money  and  compensation  for  injury  must  be  ascertained 
either  as  in  cases  of  disputed  compensation — i.e.,  by  a 
jury,  by  arbitration,  or  by  a  surveyor  appointed  by  justices 
: — or  by  agreement ;  but  if  agreed,  it  must  be  not  less  than 
the  valuation  of  two  able  practical  surveyors,  one  nomi- 
nated by  each  party  (s.  9). 

The  power  to  sell  in  consideration  of  an  annual  rent  Sale  in  con- 
charge  (s.  10)  was  by  sect.  2  of  the  L.  C.  A.  1860,  ex-  ^Tclu^ge. 
tended  to  persons  under  disability.      Such   rent   charges 
are  to  be  charged  on  the  tolls  or  rates   (s.   11),  but  it 
seems  that  they  constitute  also  a  first  charge   upon  the 
lands  sold  {Uyton  v.  Denbigh,  8fc.  Ry.  Co.,  1869,  7  Eq.  439). 

Group  III.  ss.  16 — 68. — Purchase  of  lands  otherwise  than 

by  agreement. 

The  company's  power  to  purchase  land  arises  only  with  Lands  autho- 
respect  to  lands  which  are  authorized  to  be  taken  and  taken, 
which  are  required  for  the  purposes  of  the  imdertaking. 
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The  authority  to  take  lands  depends  on  the  special  Act ; 
not  upon  the  preliminary  notices  and  deposited  plans  {Re 
Corp.  of  Euddersfiekl  and  Jacomb,  1874,  10  Ch.  92).      The 
land  must  be  bond  Jide  required  for  the  undertaking ;  it  is 
not  sufficient  that  it  is  required  for  a  collateral  purpose 
{Carington  v.  Wycombe  Ry.  Co,,  1868, 3  Ch.  377) ;  though 
\7here  the  lands  are  not  taken  for  purposes  of  profit  this 
rule  is  relaxed  {Rolls  v.  School  Board  for  London,  1884, 
27  0.  D.  639).     Upon  the  question  whether  the  land  is 
required,  the  evidence  of  the  company's  officers  is  accepted 
{ErringtonY.  Metrop,  DisLRy.  Co,,  1882,  19  C.  D.  p.  571), 
though  it  must  be  given  in  sufficient  detail  to  enable  the 
Court  to  judge  of  its  bona  fides  and  value  {Kemp  v.  S.  E. 
Ry.  Co.,  1872,  7  Ch.  364).     The  company,  after  they  have 
acquired  the  land  may  use  it  in  any  manner  which  is  not 
an  infringement  of  the  rights  of  other  persons,  and  which 
is  not  incompatible  with  the  purposes  of  the   company 
{Foster  v.  L.  C.  Sf  D.  Ry,  Co,,  1895,  1  Q.  B.  711). 

The  company  are  not  bound  to  exercise  their  compulsory 
powers  {Torks.  8f  jY".  Midland  Ry,  Co.  v.  Reg.,  1852,  1  E. 
&B.  858),  but  a  contract  not  to  exercise  them  is  void  {Ayr 
Harbour  Trustees  v.  Osicald,  1883,  8  App.  Cas.  p.  634). 
The  powers  may  be  exercised  though  the  object  is  obtain- 
able otherwise  {Lamb  v.  N.  London  Ry.  Co.,  1869,  4  Ch. 
p.  530),  and  it  is  no  objection  to  the  exercise  of  the  power 
that  the  company  gain  an  incidental  benefit  which  was  not 
contemplated  by  their  special  Act  {Stevens  v.  Metrop.  List. 
Ry.  Co.,  1885,  29  C.  D.  60). 

The  compulsory  powers  cannot  be  put  in  force  until  the 
whole  of  the  capital  has  been  subscribed  (s.  16) ;  but  if  this 
requirement  is  satisfied,  and  the  company  have  given 
notice  to  treat,  they  cannot  afterwards  refuse  to  proceed  on 
the  ground  of  want  of  means  {Reg.  v.  Commissioners  of 
Woods  and  Forests,  1850,  15  Q.  B.  p.  773). 
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Notice  to  Treat. 

"Where  the  company  desire  to  take  land  under  the  Notice  to 
powers  of  their  special  Act,  the  first  step  is  to  serve  a 
notice  to  treat  under  sect.  18  of  the  L.  C.  A.     This  notice 
states  the  particulars  of  the  lands  required,  and  demands 
from  the  persons  on  whom  it  is  served  particulars  of  their 
estate  and  interest  in  the  land,   and  of  their  claims  in 
respect  thereof.     It  states  that  the  company  are  willing  to 
treat  for  the  purchase  of  the  lands  and  as  to  compensation 
for  damage  caused  by  the  execution  of  the  works.     The 
notice  to  treat  confers  no  right  upon  the  company  to  enter 
into  possession.     For  this  purpose  either  the  compensation  Conditions  for 
money  must  be  ascertained  and  paid,  or  proceedings  must  ^njany. 
be  taken  under  sect.  85.     The  company  will  be  restrained 
by  injunction  from  unlawful  entry  {Perks  v.  Wycombe  Ry. 
Co.,  1862,  3  GifF.  662). 

The  notice  to  treat  must  be  served  upon  all  persons  Compensation 
having  any  interest  in  the  lands  proposed  to  be  taken,  forallln- 
which  is  the  subject  of  compensation.     With  respect  to  terests inland. 
current  tenancies  the  company  may  either  take  the  land  at 
once  and  compensate  the  tenants   (see  s.   121),  or,  after 
they  have  acquired  the  reversion,  they  may  terminate  the 
tenancies  by  notice  in  the  ordinary  way  {Exp.  Ncfdin,  1848, 
17  L.  J.  Ch.  421).     Compensation  must  be  paid  for  any 
equitable  rights  existing  in  the  premises  {Birminr/ham,  8fc. 
Land  Co.  v.  L.  8f  N.  W.  Ry.  Co.,  1888,  40  C.  D.  268),  but 
not  for  mere  expectations  of  extended  interest  {R.  v.  Liver- 
pooiy  8fc.  Ry.  Co.y  18  i6,  4  A.  &  E.  650).      The  company  Entire  land  to 
are  bound,  in  the  absence  of  special  power  to  the  contrary,  ^®  **^®"' 
to  take  the   whole  land ;   they   cannot  take  the  sub-soil 
alone  {Sparrow  v.  Oxfordy  8fc.  Ry.  Co.,  1852,  2'D.M..&  Q-. 
94),  or  an  easement  {Pinchin  v.  London  Sf  Blackicall  Ry.  Co., 
1854,  5  D.  M.  &  Q-.  851).    Where  the  land  taken  is  subject 
to  easements  {Duke  of  Bedford  y.  Dawson,  1875, 20  Eq.  353), 
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or  to  restrictive  ooyenants  {Kirhy  v.  Harrogate  School 
Board,  1896,  1  Ch.  437),  these  are  the  subject  of  oom- 
pensation  under  sect.  68. 

The  notice  to  treat  must  show  with  certainty  the  lands 
which  are  to  be  taken  {DotcUng  v.  Pontypool,  Sfc.  Ry.  Co.^ 
1874, 18  Eq.  714) ;  but  it  does  not  preclude  a  second  notice 
to  treat  for  additional  land  {Stamps  v.  Birmingham^  Sfc. 
Ey.  Co,,  1848,  2  Phil.  673). 

The  date  of  the  notice  to  treat  fixes  the  time  with 
reference  to  wliich  the  value  of  the  interests  taken  is  to  be 
ascertained  {ReDoyne^s  Traverses,  1888,  24  L.  R.  Ir.  287), 
and  after  that  date  parties  are  not  allowed  to  alter  their 
position.  For  interests  subsequently  created  no  com- 
pensation is  payable  {Hx  p.  Edtcards,  1871,  12  Eq.  389). 
The  notice  to  treat  does  not,  however,  constitute  a  contract. 
For  the  parties  to  be  in  the  position  of  vendor  and  purchaser 
it  is  further  necessary  that  the  price  shall  be  ascertained 
{Adams  v.  London  8f  Blackwall  Ry,  Co,,  1850,  2  Mac.  &  G. 
p.  132).  But  after  the  ascertainment  of  the  price  there  is  a 
complete  contract,  of  which  specific  performance  will  be 
ordered,  without  reference  to  the  Statute  of  Frauds 
{Harding  v.  Met.  Ry,  Co,,  1872,  7  Ch.  p.  158).  It  follows 
that  upon  the  death  of  the  landowner  there  is  no  conver- 
sion of  the  land  into  personalty  imless  the  price  has  been 
fixed  in  his  lifetime  {Haynes  v.  Haynes,  1861, 1  Dr.  &  Sm. 
426). 

But  though  the  notice  does  not  constitute  a  contract,  the 
landowner  may  compel  the  company  to  proceed  with  the 
purchase  {Fothcrby  v.  Met,  Ry.  Co,,  1866,  L.  R.  2  C.  P. 
188) ;  and  they  are  not  at  liberty  to  abandon  or  withdraw 
the  notice  {R,  v.  Hungerford  Market  Co,,  1832,  4  B.  &  Ad. 
327),  unless  a  counter-notice  has  been  served  under  s.  92 
{King  v.  Wycombe  Ry.  Co.,  1860,  28  Beav.  104). 
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Assessment  of  Compensation. 

Upon  receipt  of  the  notice  to  treat,  the  landowner  should  Modes  of 
state  the  particalars  of  his  claim,  and  (subject  to  sect.  9)  he  pezuatioii. 
may  agree  upon  the  amount  of  compensation.  If  the 
parties  do  not  agree,  and  if  the  amount  claimed  does  not 
exceed  50/.,  it  is  settled  by  two  justices  (ss.  22,  24).  If  it 
exceeds  50/.,  the  landowner  has  the  option  of  having  the 
amount  referred  to  arbitration  (ss.  25 — 37)  ;  if  not  referred 
to  arbitration,  it  is  determined  by  a  jury  (ss.  38 — 57).  It 
is  determined  by  a  jury  also  if,  after  being  referred  to 
arbitration,  no  award  is  made  by  the  arbitrators  or  their 
umpire  for  three  months. 

This  period  of  three  months  allowed  to  the  arbitrators  Limit  of  time 
for  making  their  award  may  be  extended  by  consent  {Be  aw^.  ^ 
Palmer  iSf  Met.  Ey,  Co,,  1862,  10  W.  R.  714),  or  by  the 
Court  {Re  Bare  Valley  Ry.  Co.,  1869,  4  Ch.  554)  ;  and  a 
new  period  of  three  months  is  allowed  to  the  imipire, 
running  from  the  time  when  the  arbitration  devolves  upon 
him  {Skerratt  v.  N.  Staff.  Ry.  Co.,  1848,  2  Phil.  475) ;  or, 
if  he  is  not  appointed  till  after  the  awarding  power  of  the 
arbitrators  has  come  to  an  end,  from  the  date  of  his 
appointment  {Re  PuUen  8f  Corp.  of  Liverpool,  1882,  51 
L.  J.  Q.  B.  285).  But  costs  need  not  be  included  in  the 
award,  and  they  may  be  settled  after  the  three  months. 
{Gould  V.  Staff.  Potteries  W.  W.,  1850,  6  Ey.  Cas.  568). 

The  sole  function  either  of  an  arbitrator  or  of  a  jury  is  Jurisdiction 

.  ,  ,  of  tribunal 

to  settle  the  amount  of  compensation ;  at  this  stage  no  which  assesses 
question  of  the  right  to  compensation  can  be  entertained.  ^^^P®'^**^^"- 
If  the  company  deny  the  claimant's  right,  they  can  do  so 
by  way  of  defence  when  he  brings  his  action  to  enforce  the 
award  or  to  recover  the  amount  of  the  verdict  {R.  v.  L.  8f 
N.  W.  Ry.  Co.,  1854,  3  E.  &  B.  443  ;  BrierUy  Hill  Local 
Board  v.  Pearsall,  1884,  9  App.  Cas.  p.  601).  Conse- 
quently the  Court  will  not  grant  an  injunction  against 
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proceeding  in   an  arbitration   on   the    ground  that  the 
claimant  has  no  title  {London  Sf  Blachcall  Ry,  Co.  v.  Crosa^ 

1886,  31  C.  D.  p.  367),  unless  eome  special  injury  will 
result  {Farrar  v.  Cooper,  1890,  44  C.  D.  p.  328). 

Compensation  is  payable  for  the  value  of  the  lands 
taken,  and  also  for  damage  caused  by  severance  or  other- 
wise to  other  lands  of  the  same  owner  which  are  not  taken 
(ss.  49,  6-i)  ;  and  compensation  is  also  given  for  loss 
incidental  to  the  taking  of  the  premises,  such  as  loss  of 
goodwill  or  expenses  of  removal,  provided  the  damage  is 
not  too  remote  (Re  Clarke  8f  Wanckicorth  Board  of  Works^ 
18f)8,  17  L.  T.  549) ;  moreover,  ten  per  cent,  is  usually 
added  to  the  value  of  the  land  for  compulsory  purchase. 
The  principles  of  compensation  are  the  same  by  whatever 
tribunal  the  amount  is  assessed  (Holt  v.  Gas  Light  8f  Coke 
Co.,  1872,  L.  E.  7  Q.  B.  p.  736).  Sometimes  under  special 
Acts  the  amount  is  based  upon  the  principle  of  re-instate- 
ment — that  is,  the  cost  of  procuring  equally  convenient 
premises  elsewhere — instead  of  on  the  actual  value  of  the 
premises  taken  (London  School  Board  v.  S,  E,  Rt/.   Co., 

1887,  3  T.  L.  R.  710).  Compensation  may  be  given  on 
the  basis  of  the  prospective  value  of  land  as  building  land 
(Reg.  V.  Broicn,  1807,  L.  E.  2  Q.  B.  630)  ;  and  in  fixing 
the  value  of  a  reversion  in  a  public-house,  allowance  may 
be  made  for  the  licence  (Belton  v.  L.  C.  C,  1893,  41  W.  R. 
315),  or  for  the  value  of  the  house  as  a  tied  house  {Bourne 
V.  Mayor  of  Liverpool,  1863,  33  L.  J.  Q.  B.  15). 

The  award  may  specify  a  lump  sum  for  price  and 
damage  (Re  Bradshaw^s  Arbitration,  1848,  12  Q.  B.  562) ; 
and  a  verdict  may  be  in  the  same  form,  though  either 
party  has  the  right  to  require  the  two  items  to  be  assessed 
separately  (s.  49  ;  Corrigal  v.  London  8f  Blackball  Ry.  Co., 
1843,  5  M.  &  Gr.  p.  249).  But  the  award  or  verdict 
must  be  pecuniary  only  ;  it  must  not  order  the  making  of 
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aocommodation  worts  {Re  Ware  ^  Regenfs  Canal  Co., 
1854,  9  E^.  395  ;  Reg.  v.  8.  Holland  Drainage  Committee^ 
1838,  8  A.  &  E.  429) ;  and  it  must  not  include  any 
allowance  in  respect  of  accommodation  works  which  the 
company  are  bound  by  statute  to  provide  {8.  Wales  Rt/,  Co. 
y.  Richards,  1849,  6  Ey.  Gas.  197). 

Procedure  in  an  Arbitration. 

If  the  landowner  desires  to  go  to  arbitration,  he  must  Notice  for 
give  notice  in  writing  to  that  effect  to  the  company  before 
they  have  issued  their  warrant  for  a  jury.     The  notice 
must  state  the  nature  of  the  claimant's  interest,  and  the 
amoimt  of  compensation  claimed  (s.  23). 

Upon  the  landowner  giving  such  notice,  an  attempt  Appointment 
should  be  made  to  agree  upon  a  single  arbitrator.  If  this 
fails,  each  party  should  nominate  an  arbitrator  in  writing, 
deliver  the  appointment  to  his  own  arbitrator  (s.  25 ;  Yates 
v.  Mat/or  of  Blackburn,  1860,  6  H.  &  N.  pp.  70,  71),  and 
give  notice  of  the  appointment  to  the  other  side.  The  sub- 
mission to  arbitration  is  then  complete,  and  is  irrevocable. 
An  interested  person  should  not  be  arbitrator  {Re  Elliott 
Sf  8.  Devon  Ry.  Co.,  1848,  2  De  G.  &  Sm.  17).  In  default 
of  appointment  by  either  party  for  fourteen  days  after 
request  in  writing  by  the  other,  the  arbitrator  of  the  other 
party  may  act  alone  and  his  award  is  final  (s.  25). 

The  arbitrators  may  state  the  award  in  the  form  of  a  Special  case. 
special  case  {Rhodes  v.  Airedale  Drainage  Commissioners, 
1876,  1  0.  P.  D.  402),  and  the  decision  of  the  High 
Court  upon  a  case  so  stated  is  subject  to  appeal  {Bidder  v. 
N.  8taff.  Ry.  Co.,  1878,  4  Q.  B.  D.  412).  But  there  is 
no  appeal  when  the  case  is  stated  in  the  course  of  the 
arbitration  under  sect.  19  of  the  Arbitration  Act,  1889  {Re 
Knight  8f  Tabernacle  Building  8ociety,  1892,  2  Q.  B.  613). 

In  ease  of  a  vacancy  by  the  death  or  incapacity  of  an  Supplying 

_,,,-  ,         n>     L   ^  *    t  1.     vacancieain 

arbitrator,  the  party  aiiectea  may  appoint  a  now  arbi-  arbitratorB. 
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trator ;  if  he  fails  to  do  so  for  seven  days  after  notice  in 
writing  from  the  other  party,  the  remaining  arbitrator 
may  act  alone  (s.  26). 

If  there  are  two  arbitrators  they  must,  before  proceeding 
in  the  reference,  appoint  an  umpire  (s.  27) ;  and  they 
may  do  this,  although  the  twenty-one  days  within  which 
they  ought  under  sect.  «U  to  make  their  award  has  expired 
{Ilouhlsworth  v.  Barsham,  1862,  31  L.  J.  Q.  B.  145;  32 
ibid,  289).  On  their  default  for  seven  days  after  request, 
the  Board  of  Trade  may,  on  the  application  of  either 
party,  appoint  an  umpire  (s.  28  ;  Lands  Clauses  (Umpire) 
Act,  1883). 

If  a  sole  arbitrator  dies  or  becomes  incapable,  the 
arbitration  begins  again  de  novo  (s.  29) .  If  either  arbitrator 
refuses  or  for  seven  days  neglects  to  act,  the  other  may 
proceed  ex  parte  (s.  30). 

If  there  are  two  arbitrators  they  must  make  their  award 
within  twenty-one  days  from  the  date  when  the  later  of 
the  two  was  appointed,  or  within  such  extended  time  as 
they  shall  in  writing  appoint;  otherwise  the  reference 
devolves  upon  the  umpire  (s.  31). 

The  arbitrators  and  umpire  before  acting  must  subscribe 
before  a  justice  a  declaration  of  fidelity,  to  be  annexed  to 
the  award  (s.  33).  In  the  reference  they  may  call  for 
documents  aud  examine  witnesses  on  oath  (s.  32). 

The  costs  of  the  arbitration  depend  on  the  amount  which 
may  have  been  previously  offered  by  the  company  to  the 
landowner.  The  ofPer  must  be  unconditional,  and  must 
not  purport  to  include  costs  {Re  Balk  8f  Met.  Board  of 
JForks,  1866,  L.  E.  1  Q.  B.  337).  It  may  be  withdrawn 
and  a  fresh  offer  substituted,  but  the  final  offer  must  be 
made  before  the  landowner  has  delivered  his  appointment 
to  his  umpire  {Fitzhardinge  v.  Gloucester  Canal  Co.^  1872, 
L.  E.  7  Q.  B.  776).  The  promoters  pay  the  costs  of  the 
arbitration,  to  be  settled  by  the  arbitrators,  unless  the 
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award  is  the  same  or  less  than  the  offer  of  the  promoters, 
in  which  case  the  costs  of  the  arbitrators  are  borne  by  the 
parties  equally,  and  each  party  bears  his  own  costs  of  the 
arbitration  (s.  34).  If  the  daim  and  offer  are  made  in 
different  sums  in  respect  of  separate  items,  the  test  of  the 
section  is  applied  by  comparing  the  aggregate  sum 
awarded  with  the  aggregate  sum  offered  {Hayward  v.  Met. 
Ry.  Co.,  1864,  4  B.  «Sb  S.  p.  801). 

The  costs,  if  payable  to  the  landowner,  are  payable  Payment  and 
irrespective  of  his  title,  and  conveyance  is  not  a  condition  costa. 
precedent  (Capell  v.  ff.  W.  Ry.  Co,,  1883,  11  Q.  B.  D. 
34d) ;  though  in  a  claim  under  sect.  68  the  rule  is  less 
favourable  to  the  claimant  {8.  C,  p.  350).  They  are 
recoverable  by  action,  and  an  action  may  be  brought 
although  they  have  not  been  settled  by  the  arbitrator  or 
taxed  {Jfetrop.  Dint,  Ry,  Co,  v.  Sharpe,  1880,  5  App.  Cas. 
425)  ;  but  they  are  not  secured  by  a  lien  upon  the  land 
[Ferrers  Y,  Stafford,  8^ c.  Ry.  Co.,  1872,  13  Eq.  524).  A 
person  acting  on  behalf  of  a  settled  estate  may  be  allowed 
out  of  the  settled  estate  costs  which  he  does  not  recover 
from  the  company  {Re  Aubrey* s  Settlement,  1853, 1  W.  R. 
464). 

It  is  the  duty  of  the  promoters  to  pay  the  fees  of  the  Taking  up 
arbitrators  and  take  up  the  award  (s.  35),  and  the  land- 
owner can  by  mandamus  compel  them  to  do  so  {Reg,  v. 
South  Devon  Ry,  Co,,  1850,  15  Q.  B.  1043).  If  the  land- 
owner  pays  the  fees  himself  and  takes  up  the  award,  he 
cannot  recover  the  amount  of  the  fees  from  the  promoters 
(Earl  of  Shrewsbury  v.  Wirral  Rys.  Comm,,  1895,  2  Ch. 
812).  The  promoters  cannot  take  objection  to  the  award 
on  the  application  for  a  mandamus ;  this  must  be  done  in 
the  action  on  the  award  {L.  8f  N.  IF.  Ry,  Co,  v.  Walker, 
1900,  A.  C.  109). 

It  seems  that,  notwithstanding  sect.  36,  it  is  not  now  Enforcing 

award. 
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necessary  for  the  submission  to  be  made  a  rule  of  Conrt. 
An  award  may,  by  leave  of  the  Court,  be  enforced  in  the 
same  manner  as  a  judgment  (Arbitration  Act,  1889,  s.  12), 
but  this  procedure  should  be  adopted  only  in  a  dear  case. 
If  any  question  is  in  dispute,  the  claimant  should  bring 
an  action  on  the  award  {Me  Netcbold  Sf  Met.  Ry.  Co.j  1863, 
14  C.  B.  N.  S.  405).  But  the  amount  is  not  due  until 
the  landowner  has  established  his  title  and  executed  a 
conveyance;  and  till  this  has  been  done,  therefore,  an 
action  cannot  be  maintained  {E.  Loiidon  Union  v.  Met.  Ry. 
Co.,  1869,  L.  R  4  Ex.  309). 

An  award  is  not  to  be  set  aside  for  irregularity  or  error 
in  matter  of  form  (s.  37).  Hence,  though  the  arbitrators 
have  no  power  to  order  payment,  the  insertion  of  such  an 
order  in  the  award  is  not  a  ground  for  setting  it  aside 
{Harper  v.  Q.  E.  Ry.  Co.,  1875,  20  Eq.  39). 


Notioe  by 
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Procedure  on  Inquiry  before  Jury. 

As  already  stated,  the  option  of  going  to  arbitration 
rests  with  the  landowner,  but  in  default  of  his  exercising 
this  option  the  company  must  proceed  to  have  the  amount 
of  compensation  determined  by  a  jury.  In  order  to  secure, 
however,  to  the  landowner  a  fair  opportunity  of  considering 
what  procedure  he  shall  adopt,  the  company  must  give  ten 
days'  notice  of  their  intention  to  have  a  jury  summoned, 
and  in  this  notice  they  must  state  what  amount  they  are 
willing  to  give  for  purchase  money  and  compensation 
(s.  38).  The  sum  offered  in  this  notice  regulates  the 
liability  to  costs  under  sect.  51  {Reg.  v.  Smith,  1892,  40 
W.  R.  333). 

If  the  ten  days  allowed  by  sect.  38  elapse  without  any 
counter-notice  by  the  landowner  for  arbitration,  the  com- 
pany should  issue  their  warrant  to  the  sheriff  to  summon 
a  jury,  or,  if  the  sheriff  is  disqualified  by  interest — and 
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the  interest,  to  have  this  effect,  must  he  direot  and  certain 
{Reg.  V.  if.  S.  ^  L.  Ry,  Co.,  1867,  L.  R.  2  Q.  B.  336)— 
then  to  the  coroner  or  an  ex-sheriff  or  ex-coroner  (s.  39). 
The  warrant  should  not  include  the  interests  of  different 
persons  {Abrahams  v.  Mayor  of  London^  1868,  6  Eq:  625) ; 
but  it  may  include  different  interests  of  the  same  person 
{Starr  v.  Mayor  of  London,  1869,  7  Eq.  236). 

But  in  railway  cases  either  party  has  the  option  of  Option  of 
having  the  case  tried  in  the  High  Court  (Regulation  of  cJourtT  ^ 
Kailways  Act,  1868,  s.  41)  by  a  judge  sitting  with  a  jury 
(see  Re  East  London  Ry.  Co.,  Oliver^s  Claimy  1890,  24 
Q.  B.  D.  607).  The  application  for  trial  in  the  High 
Court  must  be  made  before  the  warrant  for  a  jury  is  issued 
to  the  sheriff.  In  cases  under  sect.  68,  if  the  company 
desire  to  go  to  the  High  Court,  they  must  obtain  the 
order  within  twenty-one  days  of  the  landowner's  notice 
for  a  jury  imder  that  section  {Tanner  v.  Swindon,  8fc.  Ry, 
Co,,  1881,  45  L.  T.  209). 

If  the  company  allow  an  unreasonable  time  to  elapse  Mandamus  to 
before  summoning  a  jury,  they  may  be  compelled  by  ^^^^^^' 
mandamus  to  proceed  {Fotherby  v.  Met.  Ry,  Co,,  1866, 
Li.  R.  2  C.  P.  188).  An  action  for  a  mandamus  should  be 
brought,  and  an  interlocutory  order  will  not  be  made 
unless  the  plfidntiff  will  be  injured  by  delay  {JFidnes 
Alkali  Co,  v.  Sheffield,  8fc,  Committee,  1877,  37  L.  T. 
131). 

The  summoning  and  drawing  of  the  jury — which,  on  Summoning 
the  application  of  either  party,  may  be  a  special  jury —     ^"^* 
and    the    procedure    on  the  inquiry,   are  regulated  by 
sects.   41 — 45,   48,   and  54 — 57.      The  promoters  must  Ten  days* 
give  ten  days'  notice  of  the  inquiry  to  the  other  party,  inquiry. 
If  upon  the  inquiry  the  claimant  does  not  appear,  the  Non-appear^ 
proceedings   are  stopped  and  the  compensation  is  ascer-  oUdmant. 
tained  by  a  surveyor  appointed  by  two  justices  (s.  47). 
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necessary  for  the  submission  to  be  made  a  rule  of  Court. 
An  award  may,  by  leave  of  the  Court,  be  enforced  in  the 
same  manner  as  a  judgment  (Arbitration  Act,  1889,8. 12), 
but  this  procedure  should  be  adopted  only  in  a  dear  ease. 
If  any  question  is  in  dispute,  the  claimant  should  bring 
an  action  on  the  award  (Me  Netcbold  Sf  Met,  Ry.  Co,,  1863, 
14  C.  B.  N.  S.  405).  But  the  amount  is  not  due  until 
the  landowner  has  established  his  title  and  executed  a 
conveyance;  and  till  this  has  been  done,  therefore,  an 
action  cannot  be  maintained  {E.  London  Union  v.  Met.  JRy. 
Co. J 1869,  L.  R.  4  Ex.  309). 

An  award  is  not  to  be  set  aside  for  irregularity  or  error 
in  matter  of  form  (s.  37).  Hence,  though  the  arbitrators 
have  no  power  to  order  payment,  the  insertion  of  such  an 
order  in  the  award  is  not  a  ground  for  setting  it  aside 
{Harper  v.  G.  E.  Ry.  Co.,  1875,  20  Eq.  39). 
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Procedure  on  Inquiry  before  Jury, 

As  already  stated,  the  option  of  going  to  arbitration 
rests  with  the  landowner,  but  in  default  of  his  exercising 
this  option  the  company  must  proceed  to  have  the  amount 
of  compensation  determined  by  a  jury.  In  order  to  secure, 
however,  to  the  landowner  a  fair  opportimity  of  considering 
what  procedure  he  shall  adopt,  the  company  must  give  ten 
days'  notice  of  their  intention  to  have  a  jury  summoned, 
and  in  this  notice  they  must  state  what  amount  they  are 
willing  to  give  for  purchase  money  and  compensation 
(s.  38).  The  sum  ofPered  in  this  notice  regulates  the 
liability  to  costs  under  sect.  51  {Reg.  v.  Smithy  1892,  40 
W.  R.  333). 

If  the  ten  days  allowed  by  sect.  38  elapse  without  any 
counter-notice  by  the  landowner  for  arbitration,  the  com- 
pany should  issue  their  warrant  to  the  sheriff  to  summon 
a  jury,  or,  if  the  sheriff  is  disqualified  by  interest — ^and 
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the  intereet,  to  have  this  effect,  must  be  direct  and  oertaiii 
[Reg.  V.  M.  S.  8f  L,  Ry.  Co.,  1867,  L.  R.  2  Q.  B.  336)— 
then  to  the  coroner  or  an  ex-sheriff  or  ex-coroner  (s.  39). 
The  warrant  should  not  include  the  interests  of  different 
persons  {Abrahams  v.  Mayor  of  London^  1868,  6  Eq:  625) ; 
bat  it  may  include  different  interests  of  the  same  person 
(Starr  v.  Mayor  of  London,  1869,  7  Eq.  236). 

But  in  railway  cases  either  party  has  the  option  of  Option  of 
haying  the  case  tried  in  the  High  Court  (Regulation  of  ck>urt.  ^ 
Railways  Act,  1868,  s.  41)  by  a  judge  sitting  with  a  jury 
(see  Re  JEast  London  Ry.  Co.,  Oiiver^s  Claim,  1890,  24 
Q.  B.  D.  507).  The  application  for  trial  in  the  High 
Court  must  be  made  before  the  warrant  for  a  jury  is  issued 
to  the  sheriff.  In  cases  under  sect.  68,  if  the  company 
desire  to  go  to  the  High  Court,  they  must  obtain  the 
order  within  twenty-one  days  of  the  landowner's  notice 
for  a  jury  under  that  section  {Tanner  v.  Sicindon,  Sfc.  Ry. 
Co.,  1881,  45  L.  T.  209). 

If  the  company  allow  an  unreasonable  time  to  elapse  Mandamns  to 
before  summoning  a  jury,  they  may  be  compelled  by 
mandamus  to  proceed  {Fotherby  v.  Met.  Ry.  Co.,  1866, 
L.  R.  2  C.  P.  188).  An  action  for  a  mandamus  should  be 
brought,  and  an  interlocutory  order  will  not  be  made 
imless  the  plaintiff  will  be  injured  by  delay  {Widnes 
Alkali  Co.  V.  Sheffield,  Sfc.  Committee,  1877,  37  L.  T. 
131). 

The  summoning  and  drawing  of  the  jury — which,  on  Smmnomng 
the  application  of  either  party,  may  be  a  special  jury — 
and   the    procedure    on  the  inquiry,   are  regulated  by 
sects.  41 — 45,   48,  and  54 — 57.     The  promoters  must  Ten  days* 
give  ten  days*  notice  of  the  inquiry  to  the  other  party,  inquiry. 
If  upon  the  inquiry  the  claimant  does  not  appear,  the  Non-appear- 
proceedings  are  stopped  and  the  compensation  is  ascer-  obdmant. 
tained  by  a  surveyor  appointed  by  two  justices  (s.  47). 
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Record  of  The  sheriff  gives  judgment  for  the  purchase  money  or 

judgment.  compensation  assessed  by  the  jury ;  and  the  verdict  and 
judgment  are  entered  in  the  county  records.     The  verdict 

Verdict  not  is  conclusive  as  to  the  amount  of  compensation,  and  cannot 
be  reviewed  on  the  ground  of  misdirection  or  that  the 
verdict  is  against  the  weight  of  the  evidence  {Eeg,  v. 
Eastern  Counties  By.  Co.,  1843,  3  Ry.  Cas.  466 ;  Cowper 
Essex  V.  Acton  Local  Board,  1889,  14  App.  Cas.  p.  160) ; 

But  right  to     as  to  certioran,  see  infra,  p.  45.      But  in  an  action  by  the 

compensation    i,  .  .-,  .  iij-l 

may  be  dis-     landowner  to  recover  the  amount  awarded,  the  company 
puted.  j^^y  dispute  yg  title  to  the  interest  in  the  land  claimed, 

or  his  right  to  receive  compensation.     {Mcff.  v.  i.  8f  iV.  JF". 

i?y,  Co.,  1854,  3  E.  &  B.  443 ;  Chapman  v.  Monmouthshire 

Ry.  8fc.  Co.,  1857,  2  H.  &  N.  267.) 
Costs  of  If  the  verdict  is  for  more  than  the  sum  previously 

inquiry  before  _  x  «/ 

jury.  offered  by  the  company,  the  promoters  pay  all  the  costs  of 

the  inquiry ;  otherwise,  the  ojBScial  costs  of  holding  the 
inquiry  are  divided  equally  between  the  parties,  and  each 
party  bears  his  own  private  costs.  This  latter  rule  applies 
also  if  the  landowner  fails  to  appear  on  the  inquiry 
(s,  51).  The  "sum  previously  offered  "is,  inordinary 
cases,  the  sum  mentioned  in  the  notice  for  a  jury  under 
sect.  38  {Pearson  v.  O.  N.  Ry.  Co,,  1870,  18  W.  R.  259) ; 
it  must  be  contained  in  that  notice  {Reg,  v.  Smith,  1892, 
40  W.  R.  333)  and  cannot  afterwards  be  amended,  except, 
perhaps,  by  withdrawing  the  notice  and  issuing  a  fresh 
one.  {Reg.  v.  Smith,  1883,  12  Q.  B.  D.  p.  487.)  In  pro- 
ceedings under  sect.  68,  however,  the  offer  may  be  made 
when  notice  of  the  time  and  place  of  inquiry  is  given  under 
sect.  46  {Hay ward  v.  Met.  Ry.  Co.,  1864,  4  B.  &  S.  787) ; 
and  in  such  proceedings,  if  the  company  have  made  no 
offer,  the  claimant  does  not  get  costs  if  he  in  fact  wholly 
fails  to  establish  his  claim  {Todd  v.  Metrop.  Did.  Ry.  Co., 
1871,  19  W.  E.  720).     If  an  offer  is  made  in  the  form  of 
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separate  sums  for  separate  items  of  olaim,  the  incidence  of 
costs  is  determined  by  comparing  the  aggregate  sum 
awarded  with  the  aggregate  amount  claimed  {Hayicard  y. 
Met.  Ry.  Co.,  1864,  4  B.  &  S.  787).  If  the  landowner 
recovers  costs  under  the  earlier  part  of  sect.  51,  the  costs 
are  settled  by  a  taxing  master  (s.  52 ;  Bray  v.  8.  E.  Ry. 
Co.f  1849,  7  D.  &  L.  307),  and  are  recoverable  by  distress 
(s.  63),  or  by  action  {8.  E.  Ry.  Co.  v.  Richardsouy  1855, 
15  C.  B.  810). 

Ascertainment  of  Compensation  where  Latidoicner  is 

abroad,  8fc. 

If  the    landowner   is  absent   from  the  kingdom,   or  Landowner 
cannot  be  found,  or  does  not  appear  on  the  inquiry  before  ' 

a  jury,  the  purchase  money  and  compensation  for  injury 
are  determined  by  an  able  practical  surveyor  nominated, 
on  the  application  of  the  promoters,  by  two  justices  (ss.  58, 
59).  The  surveyor  makes  a  declaration  of  fidelity  (s.  60), 
and  the  nomination  and  declaration  are  annexed  to  the 
valuation,  and  the  whole  kept  by  the  promoters,  and 
produced  on  demand  to  the  landowner  and  other  parties 
interested  (s.  61).  The  expenses  of  the  valuation  are 
borne  by  the  promoters  (s.  62).  The  amount  of  the 
valuation  is  paid  by  the  promoters  into  Court,  and  an 
owner  who  was  absent  or  could  not  be  found,  is  entitled, 
before  applying  for  payment  of  the  money,  to  require  the 
question  of  compensation  to  be  submitted  to  arbitration 
(s.  64),  the  question  for  the  arbitrators  being,  whether  the 
sum  paid  into  Court  was  sufficient,  or  whether  any  and 
what  further  sum  ought  to  be  paid  (s.  65).  Any  further 
sum  awarded  must  be  paid  or  deposited  within  fourteen 
days  (s.  66).  If  the  original  sum  deposited  was  sufficient, 
the  costs  of  the  arbitration  are  in  the  discretion  of  the 

J.  c 
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arbitrators;  otherwise  the  costs  fall  upon  the  promoters 
(s.  67). 

Compensation  for  Lands  Injuriously  Affected. 

Compenfiation  The  sections  already  noticed  refer  to  the  case  where  the 
precedes  pay-  promoters  proposc  to  take  lands  for  the  purpose  of  the 
peTJLSo^"'"  undertaking,  but  have  not  yet  entered  on  them.  Where 
aud  com-         ^j^q  promoters  have  entered  upon  lands  without  having  first 

pensation  for  *•  ^  ^  *  , 

land-M  in-  made  satisfaction  for  them,  or  where  lands  which  are  not 

affected.  taken  are  injuriously   affected  by  the   execution   of  the 

works,  then,  if  more  than  50/.  is  claimed,  the  procedure  for 

determining  the  compensation  is  regulated  by  sect.  68.     If 

the  claim  is  for  50/.  or  less,  it  is  determined  by  two  justices 

Procedure  for  under  soct.  22.   In  proceedings  under  sect.  68  the  claimant 

compensation,  has  the  option  of  arbitration  or  a  jury.     If  he  elects  for 

arbitration,  he  gives  notice  accordingly  to  the  promoters, 

stating  in  his  notice  the  nature  of  his  interest  in  the  lands, 

and  the  amount  of  compensation  he  claims.      After  the 

receipt  of  this  notice  the  promoters  have  twenty-one  days 

within  whicli  they  may  agree  in  writing  to  pay  the  amount 

claimed.     If  no  such  agreement  is  come  to,  the  arbitration 

proceeds.     If  the  landowner  elects  for  a  jury,  he  serves  a 

notice  to  that  effect  on  the  promoters,  stating  the  same 

particulars  as  in  the  previous  case,  and  a  like  period  of 

twenty-one  days  is  allowed  for  a  written  agreement  by  the 

promoters  to  pay  the  amount  claimed.     But  if  there  is  no 

agreement  they  must  within  the  twenty-one  days  issue 

their  warrant  for  summoning  a  jury. 

Application         In  cases  where  notice  to  treat  is  given  under  sect.  18,  and 

BectbDB^tG^       the  compensation  is  to  be  settled  before  the  lands  are  taken, 

iiodeT^t^  68.  ^^  ^^^®  ^^^^  ^^^^  promoters,  under  sect.  38,  to  give  notice  for 
a  jury,  and  such  notice,  as  has  been  pointed  out,  must 
contain  the  offer  on  which  the  incidence  of  costs  depends 
under  sect.  51.  Under  sect.  68  the  proceedings  are  initiated 
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by  the  claimant,  and  it  is  the  claimant  who  gives  notice  for 
a  JTiiy,  if  he  elects  that  tribunal.  Consequently  to  such 
proceedings  sect.  38  does  not  apply,  and  the  promoters  may 
make  their  offer  at  any  time  before  notice  of  the  inquiry  is 
given  under  sect.  46  {Haytcard  v.  Metrop.  Ry,  Co,^  1864, 
4  B.  &  S.  787 ;  but  see  Balh  v.  Metrop,  B,  W.,  1866,  L.  E. 
1  ft.  B.  337).  In  general,  howoTcr,  the  earlier  sections, 
including  sect.  61,  apply  to  proceedings  under  sect.  68 
{Eayward  v.  Metrop,  Ry,  Co,), 

As  iu  an  arbitration  or  inquiry  under  the  earlier  sections,  Inqmry  under 
proceedings  under  sect.  68  settle  only  the  amoxmt  of  com-  amount  of 
pensation,  and  the  company  may  raise  the  question  of  the  i,^n*^^tle°* 
daimant's  title  to  recover  compensation  in  an  action  on  the 
award ;  but  they  cannot  on  the  ground  of  the  invalidity 
of  his  claim  obtain  an  injunction  against  the  arbitration 
or  inquiry  being  proceeded  with  (Reg,  v.  L,  8f  If,  W,  Ry,, 
1854,  3  E.  &  B.  443). 

Upon  default  by  the  promoters  in  issuing  their  warrant  On  default  in 
for  a  jury  within  the  twenty-one   days  limited  by  the  jury,  company 
flection,  the  full  amount  claimed  is  forthwith  recoverable  ^^n^,  *^*™ 
with  (by  virtue  of  sect.  85)  interest  at  5  per  cent.,  even 
though  the  delay  is  due  to  a  mistake  as  to  procedure 
[Gtyn  V.  Aberdare  Ry,  Co,,  1859,  6  C.  B.  N.  S.  359 ;  Re 
Aherdare  Ry.  Co.,  1860,  8  W.  E.  603). 

It  has  been  doubted  whether  sect.  68  itself  gives  any  Rigrht  to 

•  1  1    i  1'  i    Ai.        •!.         1  'J  compensation. 

right  to  compensation,  or  whether  it  only  provides  a  ^ 
remedy.  In  the  latter  case  the  right  must  be  sought 
elsewhere,  either  in  the  express  terms  of  the  special  Act, 
or  in  the  other  sections  of  the  L.  C.  A.  as  incorporated  in 
the  special  Act.  If  the  entire  L.  C.  A.  is  incorporated, 
this  is  sufficient,  for  the  right  to  compensation,  as  well  for 
lands  taken  as  for  lands  injuriously  affected,  is  clearly 
implied,  as  in  sects.  22  and  23  {Reg,  v.  St,  Luke's,  1871, 
L.  E.  6  Q.  B.  pp.  674,  675;   7  ib.,  p.  151).     But 

c2 


20  LANDS  CLAUSES  ACTS. 

probably   the    seotion    g^ves    an    independent   right    to 
compensation. 
Compensation      For  compensation  to  be  recovered  under  sect.  68  for 
taken.  lands  taken,  the  company  must  have  actually  gained  pos- 

session {Church  V.  London  Scliool  Boards  1892,  8  T.  L.  E. 
310)  ;  and  the  section  applies  where  possession  has  been 
taken  under  sect.  85  {Adams  y.  London  Sf  Blnchcall  Ry,  Co.^ 
1850,  2  Mac.  &  G.  118).     But  where  the  interest  does  not 
exceed  a  tenancy  for  a  year,  the  tenant  must  claim  under 
sect.  121  {Reg.  v.  M.  8.  8f  L.  Ry.  Co.,  1854, 4  E.  &  B.  88). 
Compensation      To  support  a  claim  for  damage  for  injuriously  affecting 
injuriously      land  by  the  execution  of  the  works  of  the  company,  it  is 
affected.  ^^^  necessary  that  any  lands  of  the  claunant  shall  have 

been  actually  taken  {Hamtnersmith  Ry.  Co,  v.  Brand,  1869, 
L.  E.  4  H.  L.  p.  217).     With  respect  to  such  claims,  how- 
ever, the  following  rules  have  been  established : — 
Rules  for  1.  The  injury  must  be  due  to  the  execution  of  the 

allowance  of 

compensation,  works  as  distinguished  from  their  subsequent  use  {Ham- 
mersmith Ry.  Co.  V.  Brand,  supra),  though  it  need  not  be 
permanent  {Ford  v.  Met.  8fc.  Ry.  Companies,  1886,  17 
Q.  B.  D.  12).  Hence  for  injury  due  to  the  vibration 
caused  by  the  running  of  trains  no  compensation  is  re- 
coverable, and  provided  the  company  exercise  their  statutory 
powers  properly  and  without  negligence  the  right  of 
action  is  taken  away  ( Vaughan  v.  Taff  Vale  Ry,  Co,,  1860, 
5  H.  &  N.  p.  685).  On  the  other  hand,  if  the  injury  is 
due  to  acts  done  in  excess  of  the  statutory  powers,  or  to 
negligence,  the  right  of  action  remains,  and  the  remedy  is 
in  damages  and  not  by  compensation  under  the  L.  C.  A. 
{Caledonian  Ry.  Co.  v.  Colt,  1860,  13  Macq.  p.  838). 

2.  The  injury  must  be  such  as  would,  but  for  the  statute 
authorizing  the  works,  be  actionable.  {Met.  Board  of 
Works  V.  McCarthy,  1874,  L.  E.  7  H.  L.  p.  252.) 

3.  The  right  infringed  must  be  a  right  incident  to  lancL 
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For  a  merely  personal  right  compensation  is  not  due  under 
the  statute.  {Caledonian  Ry.  Co.  v.  Walker^ s  TrmfeeSj 
1882,  7  App.  Cas.  p.  275 ;  liicket  v.  Mcf.  Ry.  Co.,  1867, 
L.  E.  2  H.  L.  175.) 

4.  The  damage  must  be  due  to  actual  interference  with 
tke  land  or  some  right  therein  {Met.  Board  of  Works  v. 
McCarthy,  1 874,  L.  11. 7  H.  L.  p.  253) .  Permanent  obstruc- 
tion of  the  access  to  premises  is  such  an  interference  with 
them  as  to  be  the  subject  of  compensation  {Caledonian  Ry, 
Co.  V.  Walker's  Trustees,  1882,  7  App.  Cas.  p.  275)  ;  and 
fiimilarly  where  the  access  is  rendered  less  convenient 
{Beckett  V.  Mid.  Ry.  Co.,  1867,  L.  E.  3  C.  P.  82).  And 
to  this  head,  perhaps,  must  be  referred  the  rule  that 
diversion  of  traffic  is  a  ground  for  compensation  if  the 
value  of  the  premises  is  thereby  diminished  for  all  purposes 
{Met.  Board  of  Works  v.  McCarthy,  1874,  L.  E.  7  H.  L. 
243 ;  Same  v.  Howard,  1889,  5  T.  L.  E.  732),  or  in  respect 
of  the  special  use  to  which  they  are  put  ( Wadham  v.  N.  E. 
Ry.  Co.,  1884, 14  Q.  B.  D.  747). 

Where  a  claim  is  made  for  injuriously  affecting  land,  Relaxation  of 
and  other  land  of  the  claimant  has  been  taken  by  the  com-  land  taken. 

fany,  the  above  rules  are  relaxed,  and  compensation  is 

« 

recoverable  generally  for  depreciation  of  the  land  not 
taken,  even  though  it  arises  from  the  working  of  the  line, 
or  would  not  be  actionable  {Duke  of  Buccleuch  v.  Met. 
Board  of  Works,  1872,  L.  E.  5  H.  L.  418) ;  subject,  how- 
ever, to  the  qualification  that  it  must  arise  from  the  use 
of  the  land  that  is  taken  {City  of  Glasgow  Union  Ry.  Co.  v. 
Hunter,  1870,  L.  E.  2  H.  L.  Sc.  p.  83). 

Compensation  is  also  recoverable  under  sect.  68  for  inter-  Interference 
fereDce  i^dth  the  rights  of  third  persons  over  lands  which  ments,  &c. 
are  taken ;  such  as  easements  {Wig ram  v.  Fryer,  1887,  36 
C.  D.  87),  or  restrictive  covenants  {Kirby  v.  Sanvgate 
School  Board,  1896, 1  Ch.  437).    But  a  landowner  cannot 
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obtain  oompensation  for  obstruction  of  a  highway  unless 
he  suffers  inconvenience  peculiar  to  himself  {Caledonian 
By.  Co.  V.  Ogilcie,  1856,  2  Macq.  229). 

Group  IV.  ss.  69 — 80. — Application  of  compensation  paid 

into  Court. 

Payment  into       Purchase  money  or  compensation  payable  to  limited 
owners  or  persons  under  disability,  if  amounting  to  200/. 
or  upwards,  is  to  be  paid  into  the  bank,  and  to  be  applied 
(i.)  in  the  redemption  of  the  land  tax,  or  the  discharge  of 
incumbrances  affectiug  the  lands  taken   or  other  lands 
settled  to  the  same  uses ;    (ii.)   in  the  purchase  of  other 
lands;  (iii.)  if  paid  in  respect  of  buildings  taken  or  injured, 
in  removing  or  replacing  such  buildings ;  or  (iv.)  in  pay- 
ment to  persons  becoming  absolutely  entitled  (s.  69).     If 
the  amount  exceeds  20/.  but  does  not  reach  200/.,  it  may 
be  paid  either  into  Court  or,  with  the  approval  of  the 
promoters,  to  trustees,  and  be  applied  by  the  trustees  to 
the  like  purposes  (s.  71).     If  it  does  not  exceed  20/.,  it 
may  be  paid  to  the  person  entitled  to  the  income  of  the 
settled  estate  for  his  owti  benefit  (s.  72).     Sect.  73  repeats 
the  enactment  that  sums  over  20/.  are  to  be  paid  into 
Court  or  to  trustees  as  aforesaid,  and  forbids  the  contract- 
ing party  to  retain  any  portion  for  his  own  use,  the 
payment  being  made  on  behalf  of  the  inheritance;  but  the 
Court  may  make  an  allowance  to  a  limited  owner  for 
personal  injury  or  inconvenience. 
Biachargeof        I.   Application   of  cowpcjisafion   in  discharge  of  iNcum- 
hrances.  —  Under    this    head    the    redemption    of    tithe 
rent  charge  has  been  disallowed  {Exp.  Toffen/taniy  1884, 
13  L.  E.  Ir.  479)  ;   and  similarly  as  to  an  improvement 
charge  repayable  by  instalments  {Ejt  p.  Studdcrf^  1856,  6 
Ir.  Ch.  53).    But  such  a  charge  can  now  be  paid  off  under 
the  S.  L.  A.  1887,  s.  1  [infra^  p.  24).     A  lease  has  been 
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treated,  for  the  purpose  of  sect.  69,  as  an  incumbrance  on 
the  freehold  interest,  and  consequently  the  money  can  be 
applied  in  buying  up  leases  of  other  lands  settled  to  the 
same  uses  as  the  lands  taken  {Ex  p.  Bishop  of  London^ 
I860,  2  D.  F.  &  J.  14). 

II.  In  ptirchase  of  other  lands, — A  person  absolutely  Purchaue  of 
entitled  may  require  a  re-purchase  {Re  Parker^s  Eiifafe, 
1872,  ]  3  Eq.  495).  If  the  money  required  exceeds  the 
fund  in  Court,  the  tenant  for  life  may  add  the  excess  and 
chaise  it  on  the  lands  purchased  {Re  Jones^  Settlement^ 
1864,  3  N.  E.  632).  The  erection  of  new  buildings  has  Newbmld- 
been  treated  as  the  purchase  of  new  property,  and  the  "^*' 
money  has  been  allowed  to  be  applied  under  sect.  69  in 
tiiis  manner  {Re  Dummer's  Will,  I860,  2  D.  J.  &  S.  515) ; 
but  not  in  improvements  or  repairs  {Drahe  v.  Trefmis^ 
1875,  10  Ch.  364),  unless  the  repairs  are  necessary  for  the 
preservation  of  the  property  {Re  Aldred^s  Estate,  1882,  21 
C.  D.  228)  ;  or  in  rebuilding,  save  with  the  remainder- 
man's consent  {Re  Leigh's  Estate,  1871,  6  Ch.  887). 
Similarly,  in  eoolesiastical  cases,  the  compensation  has 
been  applied  in  building  a  new  rectory  {Ex  p.  Reetor  of 
Hartingion,  1875,  23  W.  E.  484),  or  new  fai*m  buildings 
{Ex p.  Rector  of  Shipton-tinder-Wgehtcood,  1871,  19  W.  E. 
549),  and  even  in  repairing  the  rectory  or  farm  buildings 
{Ex  p.  Rector  of  Gritmldby,  1876,  2  C.  D.  225 ;  Ex  p. 
Rector  of  HolyiceU,  1865,  13  W.  E.  960).  But  the  latter 
application  is  doubtful,  and  the  Court  has  refused  to 
allow  the  rebuilding  of  the  rectory  out  of  the  fund  {Ex  p. 
Rector  of  Newton  Heath,  1896,  44  W.  E.  645). 

The  mode  of  application  of  the  compensation  is,  how-  ^.*®^^?°  °^ 
ever,  extended  by  sect.  32  of  the  S.  L.  A.  1882,  to  any  s.  L.  Acta, 
of  the  objects  to  which  capital  moneys  arising  under  that  improve- 
Act  can  be  applied,  and  hence  it  can  be  devoted  to  the  nienta. 
improvements  specified  in  sect.  25  of  the  S.  L.  A.  1882, 
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inoluding  the  rebuilding  of  the  principal  mansion-house. 
For  the  purpose  of  the  L.  C.  A.  the  term  "  settlement," 
as  used  in  sect.  32  of  the  S.  L.  A.,  is  not  restricted  to 
settlements  as  defined  by  the  S.  L.  A.  {Ex  p.  Vicar  of 
Castle  Bythamj  1895,  1  Ch.  348).  It  corresponds  to 
"settled"  in  sect.  69,  and  includes  charity  lands  {Re 
Byron's  Chanty^  1883,  23  C.  D.  171).  Moreover,  where 
an  improvement  authorized  by  the  S.  L.  A.  has  been 
paid  for  by  the  creation  of  a  rent  charge,  temporary  or 
perpetual,  the  compensation  may,  under  the  S.  L.  A., 
1887,  be  applied  in  redeeming  the  charge  {Ex  p.  Vicar  of 
Castle  Bythaniy  supra), 

III.  In  replacing  buildings  taken  or  injured, — This  has 
been  held  to  include  the  temporary  provision  of  buildings 
{Re  St.  Thomas's  Bo^pital,  1863,  11  W.  R.  1018). 

IV.  In  payment  to  persons  absolutely  entitled. — Under  this 
head  payment  was  sometimes  ordered  to  trustees  with  a 
power  of  sale  {Re  Ilobson's  Trusts,  1878,  7  C.  D.  708), 
but  the  correctness  of  the  practice  was  doubtful,  and  the 
case  is  now  met  by  the  extension  of  the  objects  of  sect.  69, 
effected  by  sect.  32  of  the  S.  L.  A.  1882,  since,  under 
s.  21  (ix.)  of  the  latter  Act,  payment  may  be  made  to 
"any  person  .  .  .  empowered  to  give  an  absolute  dis- 
charge." Moreover,  power  to  pay  to  the  trustees  of  the 
settlement  for  the  purposes  of  the  S.  L.  Acts  is  also 
expressly  conferred  by  sect.  14  of  the  S.  L.  A.  1890. 
Hence,  where  the  trustees  have  no  power  of  sale,  trustees 
for  the  purposes  of  the  Act  may  be  appointed  and  payment 
made  to  them  {Re  Harrop's  Trusts,  1883,  24  C.  D.  717). 
Payment  may  be  made  to  trustees  of  a  charity  {Re  Byron's 
Chanty,  supra),  the  consent  of  the  Charity  Commissioners 
in  cases  subject  to  their  jurisdiction  being  first  obtained 
{Re  Clergy  Orphan  Corporation,  1894,  3  Ch.  145). 

Before  payment  to  a  tenant  in  tail,  a  disentailing  deed 
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must  be  executed  {Re  Reynolds^  1876,  3  0.  D.  61).    In  the  Married 
ease  of  a  married  woman,  not  separately  entitled,  separate 
examination  is  necessary  before  payment  to  her  husband 
or  herself  {Re  Robins'  E^ate,  1879,  27  W.  E.  705),  unless 
the  amount  is  small  {Ft^ith  v.  LewiSy  W.  N.  1881,  p.  145). 

The  transfer  of  a  fund  to  the  credit  of  a  pending  cause  Transfer  to 
is  equivalent  to  payment  out  of  Court,  and  may  be  ordered 
under  sect.  69  {Melting  v.  Bird,  1853,  22  L.  J.  Ch.  699). 

By  reason  of  the  direction  for  re-investment  in  land  the  Re-conver- 
fund  in  Court  is  treated  as  land  until  some  person  free 
from  disability  becomes  absolutely  entitled  to  it  {Kelland  v. 
Fidford,  1877,  6  C.  D.  491). 

For  the  money  to  be  applied  under  sect.  69  an  order  of  Order  for 
the  Court  must  be  obtained  by  the  person  entitled  to  the  money  in 
income.     Until  such  application  it  will,  upon  a  like  order,    ^^^' 
be  invested  as  cash  under  the  control  of  the  Court  {Ex  p, 
SL  John's,  1882,  22  C.  D.  93),  and  the  income  paid  to  the 
person  entitled  (s.  70).     The  application  is  made  by  peti- 
tion, save  in  cases  where   an  originating    summons  is 
substituted  by  E.  S.  C.  Ord.  55,  r.  2  {Ex  p.  Mayor  of 
London,  1883,  25  C.  D.  384) ;  but  even  in  such  cases  the 
costs  of  a  petition  may  still  be  allowed,  if  this  is,  under  the 
circumstances,  the  more  suitable  procedure  {Re  Bethlehem 
Hosp,,  1885,  30  C.  D.  541). 

"Where  the  compensation  is  paid  in  respect  of  leaseholds.  Money  paid 

.  X   •     i      T      for  leaseholds. 

or  reversions  dependent  on  a  lease,  the  amount  is  to  be 
invested  and  paid  in  such  manner  as  to  give  the  parties 
interested  the  same  benefit  as  under  the  lease  or  reversion 
(s.  74).  In  the  case  of  a  lease  the  proper  course  is  to 
apply  the  compensation  in  the  purchase  of  an  annuity 
which  will  exhaust  the  term,  or  if  an  annuity  is  not 
actually  purchased,  in  payment  to  the  tenant  for  life  of 
such  a  sum  out  of  dividends  and  corpus  as  will  exhaust 
the  fund  by  the  end  of  the  term  {Asketc  v.   Woodhead, 
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1880,  14  C.  D.  27).     If  the  lease  is  renewable,  the  tenant 
for  life  takes  only  the  actual  income  of  the  fund    {Ee 
Wood's  Estate,  1870,  10  Eq.  572). 
Money  paid         Jn  the  caso  of  the  purchase  of  a  reversion  the  tenant  for 

for  reversion. 

life  takes  out  of  the  income  the  actual  amount  of  the  rent, 
and  the  halaDce  is  accumulated  and  added  to  the  corpus 
{lie  Mette's  Estate,  1868,  7  Eq.  72).  When  the  lease 
falls  in,  he  takes  the  actual  income  of  the  accumulated 
funds  {Re  Wilkes'  Estate,  1880,  16  C.  D.  597). 

IFJiere  Vendor^s  Title  is  defective. 

Defective  title  On  payment  into  Court  of  the  compensation  agreed  or 
awarded,  the  owner  (including  persons  enabled  to  convey 
by  the  Act)  should  convey  to  the  promoters  the  lands 
purchased  ;  in  default  of  conveyance,  or  if  the  claimant 
fails  to  adduce  a  good  title  to  the  lands,  the  promoters  may 
Veetingf  lands  vest  the  lands  in  themselves  by  deed  poll  (s.  75).  And 
by  deed  poll,  the  right  of  the  promoters  to  pay  the  purchase  money 
into  Court  and  to  vest  the  lands  by  deed  poll  is  extended 
generally  to  cases  where  the  owner  refuses  to  accept  the 
purchase  money,  or  neglects  or  fails  to  make  a  title,  or 
refuses  to  convey,  or  is  absent  from  the  kingdom  or  can- 
not be  found,  or  fails  to  appear  on  the  inquiry  before  the 
jury  (ss.  76,  77).  But  these  sections,  so  far  as  they  deal 
with  an  owner  failing  to  make  title,  assume  that  the 
apparent  owner  has  a  title  which  is  to  some  extent  good, 
though  it  is  afPected  by  an  outstanding  estate  or  interest 
which  cannot  be  got  in  {Douglass  v.  L,  8f  N.  W,  By.  Co.j 
1857,  3  K.  &  J.  173).  They  do  not  apply  to  the  case  of 
a  title  which  is  merely  possessory,  and  a  deed  poll  under 
such  circumstances  will  vest  only  the  possessory  interest 
in  the  promoters  {Exp,  Winder,  1877,  6  C.  D.  696).  On 
the  other  hand,  until  a  title  is  shown  to  be  defective, 
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possession  is  treated  as  raising  a  presumption  of  ownership 
(s.  79). 

A  possessory  title,  which  has  been  perfected  by  the  Possessory 
Statute  of  Limitations  before  the  land  is  taken,  gives  the 
possessor  a  right  to  receive  the  purchase  money  {Ex  p. 
Chamherlmny  1880,  14  C.  D.  323)  ;  and  if  the  statute  is 
running  when  the  land  is  taken,  payment  to  the  claimant 
will  be  ordered  so  soon  as  the  time-limit  has  expired  {Re 
£cnnft,  1873,  42  L.  J.  Ch.  357).  But  a  mere  expectation 
of  obtaining  a  title  gives  no  right  to  the  purchase  money, 
if  the  land  is  in  fact  taken  before  the  statute  has  com- 
menced to  run  {Oedye  v.  Commmioners  of  TTorks,  1891, 
2  Ch.  630). 

When  money  has  been  paid  into  Court  under  sect.  76,  Application  of 
application  may  be  made  for  investment  or  for  distribution  Co^^  ^^ 
of  the  corpuffy  or  for  payment  of  dividends,  according  to  in- 
terests of  the  parties  claiming  (s.  78).  In  an  application 
for  distribution  any  adverse  claimants  should  be  before  the 
Court  {Be  Manor  of  Lowestoft  Sf  G.  E.  Ry.  Co.,  1883,  24 
0.  D.  253). 

Costs  where  Fund  is  in  Court. 
In  all  cases  where  the   compensation  is  deposited  in  Costs  where 
Court,  save  where  this  is  due  to  the  wilful  default  of  the  Co^^  "^ 
landowner — as  where  without  fair  ground  for  objection  he 
refuses  to  receive  the  money  {Re  WindHor,  8fc.  Ry,  Act, 
1850,  12  Beav.  522) — the  Court  may  order  the  promoters 
to  pay  the  following  costs : — (i)  The  costs  of  taking  the 
lands  not  otherwise  provided  for ;  (ii)  the  costs  of  interim 
investment ;  (iii)  the  costs  of  re-investment  in  other  lands ; 
(iv)  the  costs  of  obtaining  orders  for  these  purposes,  and 
for  payment  of  dividends  and  principal,  except  costs  occa- 
sioned by  adverse  litigation;  but  the  costs  of  only  one 
application  for  re-investment  in  land  are  allowed,  unless 
the  Court  otherwise  orders  (s.  80) . 
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General  Formerly  no  costs  could  be  awarded  except  such  as  were 

to  costs.  authorized  by  the  special  Act,  or  by  the  L.  C.  A.  as  incor- 

porated in  the  special  Act  {ReMilk^  Estate^  1886,  34  C.  D. 
24) ;  but  now  sect.  5  of  the  Judicature  Act,  1890,  confers 
jurisdiction  on  the  Court  to  order  payment  of  costs  in  oases 
not  otherwise  provided  for  {Re  Fisher y  1894,  1  Ch.  450). 
Costs  under  Sect.  80  only  applies  where  there  has  been  actual  pay- 

sect.  bO.  •y-NJi^  ^1  • 

ment  mto  Court,  though  payment  under  a  later  section — 
as  sect.  85  {Char  If  an  v.  Rollesfon,  1884,  28  C.  D.  p.  246)— 
will  suflBce.  But  the  landowner  has  no  lien  for  costs  on 
the  sum  deposited  under  that  section  {Ex  p.  Flower ^  1866, 
1  Ch.  599).  Orders  for  payment  and  taxation  of  costs 
must  follow  the  words  of  the  Act  {Re  Edmiuuh,  1866,  35 
L.  J.  Ch.  538),  but  the  exception  as  to  costs  of  adverse 
litigation  is  not  inserted  without  special  reason  (Seton  on 
Judgments,  5th  ed.  p.  2037). 

Taking  liande.  I.  Costs  of  taling  lands. — Where  the  company  enter 
under  sect.  85,  the  land  is  "taken"  so  as  to  entitle  the 
owner  to  the  costs  of  ascertaining  the  compensation 
{Charlton  v.  Rolleston,  supra) ;  but  sect.  80  applies  only  to 
costs  not  otherwise  provided  for  {Ex  p.  Ruck,  18ti3,  1 
II.  &  M.  519).  These  include  the  costs  of  obtaining, 
where  necessary,  the  sanction  of  the  Court  to  the  sale  of 
the  lands ;  as  in  the  case  of  the  sale  of  the  property  of  a 
lunatic  {Re  Taylor,  1849,  1  Mao.  &  G.  210),  or  of  pro- 
perty which  is  the  subject  of  an  action  {Haynes  v.  Barton, 
1841, 1  Dr.  &  Sm.  p.  496). 

Interim  Jj^  Costs  of  interim  investments, — The  liability  of  the 

investments.  ,  ,  .... 

company  is  not  restricted  to  a  single  interim  investment. 
The  company  pay  the  costs  of  a  change  of  investment, 
provided  the  change  is  not  capricious  {Re  Brown,  1890, 
63  L.  T.  131),  including  a  re-investment  on  mortgage 
{Re  Blyth^s  Trusts,  1873, 16  Eq.  468) ;  such  re-investment, 
unless  expressly  so  ordered  {Re  Rectory  of  Gedling,  1885, 
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53  L.  T.  244)  9  is  not  treated  as  a  permanent  investmenty 
80  as  to  save  the  company  from  the  costs  of  farther  deal- 
ings with  the  fund  [Re  Fkmon^s  TrustSy  1870,  10  Eq. 
612). 

HI.  Costs  of  re-investment  in  land, — Absolute  owners,  Re-inreet- 

xnGnt  in  land. 

where  the  money  has  been  paid  into  Court,  are  entitled  to 
have  it  re-invested  in  land  at  the  cost  of  the  company 
{Re  Jonen'  Trust  Edate,  1870,  18  W.  E.  312).  Costs  of 
redemption  of  land  tax  have  been  allowed,  this  being 
treated  as  a  re-investment  in  land  {Re  L.B,  8f  S.  C,  Ry.  Co,y 
1854, 18  Beav.  608).  But  in  general  the  item  is  construed 
strictly.  Thus  the  company  do  not  bear  the  costs  of  pay- 
ing off  incimibrances  on  other  parts  of  the  settled  estates, 
or  of  buying  up  leasehold  interests  {Ex  p.  Corp.  of 
Sheffield^  1855,  21  Beav.  162) ;  save  where  such  interests 
are  bought  under  the  powers  of  the  Episcopal  and 
Capitular  Estates  Act,  1851  {Ex  p.  Bishop  of  London^ 
1860,  2  D.  F.  &  J.  14).  Payments  for  these  purposes  are 
treated  as  payments  out  of  Court,  and  the  company  pay 
the  costs  of  the  petition  or  summons  {Re  Mark^s  Trusts^ 
W.  N.  1877,  p.  63).  Similarly  upon  an  application  for 
money  to  be  expended  in  building,  the  company  pay  only 
the  costs  of  getting  the  money  out  of  Court  {Re  Lathropp*s 
Charity,  1866,  1  Eq.  467). 

If  the  proposed  purchase  has  been  sanctioned  by  the 
Court  and  then  goes  off,  the  company  pay  the  costs  which 
have  been  occasioned  to  the  purchaser  {Re  Carney* s  Trusts^ 
1872,  20  W.  E.  407),  unless  he  is  himself  in  fault  {Exp, 
Copley,  1858,  4  Jur.  N.  S.  297). 

Where  the  money  is  to  be  spent  on  several  different 
purchases,  the  costs  of  several  applications  can  be  allowed, 
provided  such  a  mode  of  investment  is  shown  to  be  for  the 
benefit  of  the  parties  {Re  Trustees  of  St.  Bartholomew's 
Hosp.y  1869,  4  Drew.  425).      Where  the  applicant  adds 


30 


LANDS  CLAUSES  ACTS. 


Orders  for 
dealing  with 
money  in 
Court. 


money  of  his  own,  tlie  company  pay  only  such  costs  as 
would  have  been  incurred  had  the  original  fund  been 
expended  {Ux  p.  King's  ColL^  Cambridge^  1852,  6 
De  Gr.  &  Sm.  621).  Moreover,  the  costs  payable  by  the 
company  are  limited  to  such  as  would  be  payable  by  the 
purchaser  under  an  open  contract.  They  do  not  pay 
extra  costs  which  the  contract  throws  on  the  purchaser 
{Ex  p.  Governors  of  Christ* s  Ilospital^  1875,  20  Eq.  605). 
And  they  are  sometimes  excused  from  costs  peculiar  to 
the  persons  in  whose  favour  the  purchase  is  made,  such  as, 
in  the  case  of  a  purchase  on  behalf  of  a  charity,  the  costs 
of  a  new  scheme  for  the  charity  {Re  St,  PauPs  Schools^ 
Finsbury,  1883,  52  L.  J.  Ch.  454). 

IV.  Costs  of  ohtaining  orders  and  of  payment  out. — The 
company  pay  the  costs  of  obtaining  orders  for  the  above 
purposes,  and  also  for  the  payment  of  dividends  and  for 
payment  out  of  Court.  Upon  a  change  in  the  person 
entitled  to  dividends  a  fresh  order  may  be  required,  and 
ordinarily  the  costs  will  fall  upon  the  company  {Me 
JoUiffe's  Estate,  1870,  9  Eq.  668),  but  not  where  the 
change  is  due  to  the  acts  of  the  parties  {Re  Byron,  1859, 
5  Jur.  N.  S.  201).  Where  the  dividends  are  to  be  paid 
to  trustees,  the  order  should  direct  payment  to  the  trustees 
for  the  time  being,  and  if  the  trustees  are  named  it  is 
doubtful  whether  the  company  will  be  made  to  pay  the 
costs  of  a  fresh  order  necessitated  by  a  change  in  the  trust 
{Re  Pryor's  Settlement  Trusts,  1870,  35  L.  T.  202 ;  Re 
Met,  Ry.  Co.  ^  Maire,  W.  N.  1876,  p.  245). 
Payment  out.  Costs  of  payment  out  of  Court  include  the  costs  of  the 
applicant  in  completing  his  title  to  the  fund,  as  by  taking 
out  administration  {Re  Lloyd  8f  N,  London  Ry.,  Sfc,  Act^ 
18Ji6,  2  Ch.  397).  But  the  applicant  must  pay  the  com- 
pany's costs  of  an  unsuccessful  application  {Re^^  Smith, 
1888,  40  C.  D.  p.  394).     The  company  pay  the  costs  of  an 
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application  for  the  transfer  of  the  fund  to  the  credit  of 
another  account  {Ait.-Oen,  v.  St.  John^a  Hosp.j  1893, 
3  Ch.  151) ;  and  the  company  will  remain  liable  for 
dealings  with  the  fund  so  long  as  their  name  appears  on  the 
account,  even  though  the  title  does  not  refer  to  the 
L.  C.  A.  or  the  special  Act  {Drake  v.  Greaves,  1886,  33 
C.  D.  609). 

Where  several  persons  are  jointly  interested  in  the  fund,  Several  per- 
each  is  entitled  to  his  separate  costs  of  applications  relating 
to  his  share,  provided  he  bo)2d  fide  employs  a  separate 
solicitor    (Re    Nicholh'    Trust  Estates,   1866,   35   L.   J. 
Ch.  516) ;  or  he  can  apply  separately  with  regard  to  his 
share  {Re  Mid.  Ry.  Co.,  1847,  11  Jur.  1095).     But  where  Same  person 
the  same  person  is  entitled  to  different  funds,  the  costs  of  different 
only  one  application  are  allowed  {Re  Oore  Langton^s  Estates,  '^^^' 
1875,  10  Ch.  328). 

It  frequently  happens  that  a  petition  or  summons  must  Service  of 

,  .  petition. 

be  served  upon  a  person  whose  appearance  is  not  necessary. 
In  such  cases  a  tender  of  42s.  should  be  made  for  the  costs  Tender  of 
of  obtaining  advice  on  the  application,  and  this  amount,  ®°®^' 
with  the  costs  of  an  aflidavit  of  service,  will  be  allowed 
against  the  company.  The  person  served^then  appears  at 
liis  own  risk  as  to  costs,  and  the  company  will  not  pay 
them  unless  his  appearance  is  proper  {Wood  v.  Boucher, 
1870,  6  Ch.  77 ;  Re  Duggan's  Trusts,  1869,  8  Eq.  697). 

Service  on  the  remainderman  is  not  necessary  ( Ex  p.  Persons  to  be 
Staples,  1852,  1  D.  M.  &  Gr.  294),  unless  the  order  asked 
for  is  of  an  exceptional  nature  {Re  LdglCs  Estate,  1871, 
6  Ch.  887),  or  his  interests  are  specially  affected  {Re 
Crane's  Estate,  1869,  7  Eq.  322).  Trustees  should  bo 
served  and  a  tender  of  costs  made ;  but  they  should  be  left 
to  appear  at  their  own  risk.  Costs  of  their  appearance, 
however,  have  been  frequently  allowed  (see  Re  Finches 
Estate,  1866,  14  W.  E.  472 ;   Ex  p.  Met.  Ry.  Co.,  1868, 
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16  W.  R.  996 ;  Melling  v.  Bird,  1853,  22  L.  J.  Ch.  699). 
Incumbrancers  (including  those  who  have  become  so  since 
the  fund  was  paid  into  Court)  {Re  Olivers  EntatCy  1890, 
44  C.  D.  316)  should  be  served  with  a  copy  of  the  petition 
or  summons  and  the  usual  tender  made,  and  if  they  appear 
at  the  hearing  they  will  in  general  not  have  their  costs  of 
appearance  {Re  Gore  Langton^a  Estate,  1875, 10  Ch.  p.  333; 
Re  Hahtead  United  Charities,  1875,  20  Eq.  48).  But  upon 
an  application  merely  for  payment  of  dividends,  a 
mortgagee  need  not  be  served  unless  the  tenant  for  life  is 
out  of  possession  {Re  Hungerford,  1857,  3  K.  &  J.  455). 

In  special  cases  other  persons  may  have  to  be  served  and 
their  costs  will  fall  on  the  company,  unless  their  interest 
in  the  matter  is  due  to  the  default  of  the  applicant  {Re 
Clarke's  Estate,  1882,  21  C.  D.  776 ;  service  on  official 
solicitor),  or  to  accidental  circumstances  not  due  to  the 
company  {Re  Incumbent  of  Whitfield,  1861, 1  J.  &  H.  610  ; 
service  on  the  Governors  of  Queen  Anne's  Bounty). 

If  the  fund  in  Court  belongs  to  an  estate  which  is  the 
subject  of  an  administration  action,  and  an  application  is 
made  for  re-investment  in  land,  or  for  transfer  to  the 
credit  of  the  cause,  the  practice  as  to  serving  the  parties  to 
the  action  is  not  settled.  Sometimes  service  on  all  parties 
and  their  appearance  have  been  deemed  proper  and  their 
costs  thrown  on  the  company  {Haynes  v.  Barton,  1861, 
1  Dr.  &  Sm.  483  ;  Henniker  v.  Chafy,  1860, 28  Beav.  621 ; 
Re  English's  Settlement,  1888,  39  C.  D.  656) ;  but  it  is  safer 
for  the  applicant  to  make  a  tender  of  425.  for  costs,  and 
the  parties  should  not  incur  the  risk  of  appearing  {Sidney 
v.  Wilmer,  1862,  31  Beav.  338 ;  Wilson  v.  Foster,  1859, 
26  Beav.  398). 

Where  lands  held  under  the  same  title  are  taken  by 
diflFerent  companies,  the  costs  of  re-investment  are  divided 
equally  between  the  companies  {Ex  p.  Bishop  of  London, 
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1860,  2  D.  F.  &  J.  14),  with  the  exception  of  the  sur- 
veyor's fee  and  ad  ralorem  stamp  duty,  which  are  divided 
lateably  {Ex  p.  Corporation  of  London,  1868,  5  Eq.  418). 
But  the  rule  of  equal  division  is  relaxed  if  its  operation  is 
oppressive  {Re  Bishopsgate  Foundation,  1894,  1  Ch.  185). 

Under  the  head  of  "  costs  of  adverse  litigation  "  the  Adverse 
company  do  not  escape  costs  of  administering  the  fund —  ^  .^  ' 
ascertaining,  for  instance,  the  various  persons  entitled  {Re 
Bareham,  1881,  17  C.  D.  p.  333),  even  though  this 
involves  the  construction  of  a  will  {Re  Gregson*s  Trusts, 
1864,  2  H.  &  M.  p.  514)  ;  or  adjusting  the  division  of 
the  fund  between  tenant  for  life  and  remainderman 
{Askew  V.  Woodhead,  1880,  14  C.  D.  p.  36).  But  if 
adverse  titles  are  set  up  and  the  parties  appear  in  Court  to 
have  their  claims  settled,  the  company  bear  only  such 
costs  as  would  have  been  incurred  on  payment  out  under 
an  undisputed  title  {Re  Catling's  Estate,  W.  N.  1890, 
p.  75).  If  money  is  paid  into  Court  by  reason  of  an 
adverse  claim  being  made,  and  the  claim  is  afterwards 
withdrawn,  the  company  do  not  pay  the  costs  of  getting 
the  money  out  {Re  English,  1865,  13  W.  R.  932  ;  but  see 
Re  Duke  of  Norfolk's  Estates,  1874,  22  W.  E.  817). 

Where  the  company  are  unable  or  are  not  liable  to  pay  CoRts  out  of 
costs,  payment  is  sometimes  directed  out  of  the  fund  in 
Court  {Re  Glebe  Lands  of  Great  Yeldham,  1869,  9  Eq.  68 ; 
Re  Earl  of  Berkeley's  Will,  1874, 10  Ch.  56;  Re  Strathmore 
Estates,  1874,  18  Eq.  338). 

Group  V.  ss.  81 — 83. — Conveyances. 

Porms  of  conveyance  to  the  promoters  are  given  in  the  Forms. 
Schedule  to  the  L.  C.  A.,  and  conveyances  in  these  forms 
are  effectual  to  vest  the  lands  in  the  promoters  free  from 
all  estates  and  interests  for  which  compensation  has  been 
paid  (s.  81),  but  in  practice  these  forms  are  not  used.    The 
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Costs.  promoters  pay  the  costs  of  conveyance,  including  the  costs 

of  making  title  (s.  82).  Under  the  latter  head  they  pay 
the  costs  of  taking  out  letters  of  administration,  where  this 
is  necessary  to  complete  the  vendor's  title  {Re  Liverpool 
Improvement  Act,  1868,  5  Eq.  282),  or  of  getting  in  the 
legal  estate  {Exp.  Cave,  1855,  26  L.  T.  0.  8.  176).  The 
costs  are  subject  to  taxation  (s.  83),  and  the  taxation  may 
be  reviewed  by  the  Court  {Sandback  Charity  Trustees  v. 
.  iV.  Stajr.  Ry.  Co,,  1877,  3  Q.  B.  D.  p.  5).  But  the  land- 
owner  has  no  lien  for  them  on  a  sum  deposited  by  the 
company  under  sect.  85  {Re  London  and  Southampton  Ry, 
Extension  Act,  Exp.  Stevens,  1848,  2  Ph.  772). 

Group  VI.  ss.  84 — 91. — ^Entry  on  lands. 

Entry  for-  Unless  by  consent  of  the  landowner,  the  company  may 

payment  of      not  enter  upon  any  lands  until  the  compensation  is  either 
oompensation   ^^j^  ^^  every  party  interested,  or  deposited  in  the  bank, 

except  only  for  the  purpose  of  survey  (s.  81).  A  wrongful 
entry  will  be  restrained  by  injunction  {Armstrong  v.  Water^ 
ford,  4r.  Ry,  Co.,  1846,  10  Ir.  Eq.  11.  60),  and  the  entry 
is  wrongful  unless  all  interests  are  paid  for  {Rogers  v. 
Doclc  Co.  at  Etngston-upon-Hun,  1864,  4  N.  E.  494).  A 
penalty,  moreover,  is  provided  by  sect.  89  for  cases  where 
an  unlawful  entry  is  wilfully  made.  The  company  must 
pay  for  the  whole  of  the  lands  to  be  taken  from  the  land- 
owner, even  though  they  enter  on  part  only  {Barker  v. 
N.  Staff.  Ry.  Co.,  1848,  2  De  G.  &  S.  55),  and  they 
cannot,  in  the  absence  of  express  power,  take  an  easement 
only  (Pinchin  v.  London  8f  Blaekicall  Ry.  Co.,  1854,  1 
K.  &  J.  34).  But  if  the  interference  does  not  amount  to 
more  than  injuriously  affecting  lands,  the  remedy  is  under 
sect.  (iS  [Macey  v.  Met.  Board  of  Works,  18b4,  33  L.  J. 
Ch.  377). 
Ordepodt  It  is  not  essential,  howeveri  in  a  case  of  compulsory 
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parohaBe  {Bedford  8f  Cambridge  Ry,  Co.  v.  Stanley^  1 862,  of  amount  of 
I  2  J.  &  H.  746),  that  the  final  compensation  shall  be  wlt±L*boDd. 
asoertained  before  entry.  If  the  promoters  desire  to  enter 
earlieir — and  a  bond  fide  desire  seems  to  be  enough,  though 
Ihere  is  no  urgency  (per  Fry,  J.,  in  Loosemore  v.  Tiverton^ 
Sfe.  By.  Co.,  1882,  22  C.  D.  p.  39)— they  may  do  so  on 
depositing  in  Court  either  the  amount  claimed  or  the  value 
of  the  land  as  determined  by  a  surveyor  appointed  by  two 
justices  (or,  in  the  case  of  railway  companies,  appointed  by 
the  Board  of  Trade :  Hail  way  Companies  Act,  1867,  s.  36), 
and  upon  giving  a  bond  with  sureties  for  payment  or 
deposit  in  Court  of  the  compensation  when  properly 
ascertained,  with  interest  at  the  rate  of  5/.  per  cent,  per 
annum  from  the  time  of  entry  (s.  85).  The  deposit  must 
be  in  respect  of  the  whole  land,  though  the  entry  is  on  part 
only  {Barker  v.  N.  Staff.  By.  Co.,  1848,  2  De  G.  &  S.  55), 
and  the  valuation  should  include  compensation  for  sever- 
ance and  injury  {Field  v.  Carnarvon,  8fc.  By.  Co.,  1867, 
5Eq.  190). 

The  deposit  is  made  to  the  credit  of  the  parties  interested  Am>1ioaticii 
(s.  86).     It  remains  as  security  for  the  performance  of  the  "  ' 

condition  of  the  bond,  and  upon  performance  of  such  con- 
dition it  will  be  repaid  to  the  company  ;  otherwise  it  may 
be  applied  for  the  benefit  of  the  landowner  (s.  87).  Upon 
an  application  for  payment  out  to  the  company,  the  land- 
owner should  be  served  with  a  copy  of  the  petition  or 
summons,  and  a  sum  of  42.9.  tendered  for  costs.  But, 
save  under  exceptional  circumstances,  he  should  not 
appear  {Exp.  L.  8f  8.  W.  By.  Co.,  1869, 38  L.  J.  Ch.  527; 
Re  Tottenham,  8fc.  By.  Co.,  1866,  14  W.  E.  669). 

In  cases  where  the  company  are  entitled  to  enter,  and  Enforcing 
the  owner  or  occupier  refuses  to  give  up  possession,  the  poJI^Xn. 
company  may  issue  their  warrant  to  the  sheriff  to  deliver 
possession  to  a  person  to  be  specified  in  the  warrant.    The 
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costs  are  payable  by  the  person  refusing  to  give  up  posses- 
sion, and  may  be  deducted  from  the  compensation  or 
recovered  by  distress  (s.  91). 

Gfroup  Vn.  8.  92.— Sale  of  part  of  premises. 

An  owner  cannot,  in  the  absence  of  express  provision  in 
the  special  Act,  be  required  to  sell  a  part  only  of  any 
house,  or  other  building  or  manufactory,  if  he  is  able  and 
willing  to  sell  the  whole  (s.  92).  The  word  "house"  is 
used  here  both  in  its  ordinary  and  legal  sense,  and 
includes  the  house  and  the  curtilage  and  garden  {Richards 
v.  Swansea  Improvement  Co.^  1878,  9  C.  D.  p.  434).  The 
test  whether  premises  are  part  of  a  house  is  whether  they 
would  pass  upon  a  conveyance  or  devise  of  the  house 
{Grosvenor  v.  Hampstead  Junction  Ry,  Co,^  1857,  1  De 
Q-.  &  J.  446) ;  or,  as  the  test  is  otherwise  put,  whether 
they  are  essential  to  the  use  and  enjoyment  of  the  house  as 
such,  and  are  not  merely  required  for  the  personal  enjoy- 
ment of  a  particular  occupier  {Steele  v.  Mid,  Ry,  Co,y  1866, 
1  Ch.  275).  A  property-owner  upon  whom  notice  has 
been  served  to  treat  for  part  of  premises,  and  who  desires 
to  sell  the  whole,  should  serve  a  coimter-notiee  to  that 
effect  on  the  company.  The  company  may  then  abandon 
the  original  notice  {Ex  p.  Quiche,  1865,  13  W.  E.  924), 
but  if  they  do  not,  the  notice  and  counter-notice  are 
treated  as  constituting  one  notice  for  the  purpose  of 
enabling  the  compensation  to  be  ascertained  {Pinchin  v. 
London  8f  Blackwall  Ry.  Co.,  1854,  6  D.  M.  &  G.  851). 
Before  the  company  summon  a  jury  an  opportunity 
should  be  given  to  the  landowner  to  agree  on  the  amount 
{Schwinge  v.  London  8c  Blackwall  Ry.  Co.,  1855,  3 
Sm.  &G.pp.  40,41). 

It  is  now  usual  to  relieve  the  company  of  the  burden  of 
Beet.  92  by  inserting  in  the  special  Act  a  clause  enabling 
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them  to  take  part  of  premises  where,  in  the  opinion  of  the 
arbitrators  or  jury  who  assess  the  compensation,  such  part 
can  be  severed  without  "  material  detriment "  to  the  rest 
of  the  premises.  In  considering  whether  there  will  be 
material  detriment  it  seems  that  the  tribimal  may  take 
into  account  any  accommodation  works  which  the  company 
either  offer  or  are  boimd  to  provide  {Re  Gonty  Sf  M.  S. 
Sf  L.  Bf/.  Co.,  1896,  2  Q.  B.  439). 

Group  VIII.  ss.  93,  94. — Intersected  lands. 

Where  lands,  which  are  not  situate  in  a  town  or  built  Purohaao  of 
upon,  are  so  intersected  by  the  works  that  less  than  half  cut  off. 
an  acre  is  left  on  one  or  both  sides,  the  owner  can  require 
the  promoters  to  take  the  small  parcel  so  left,  unless  the 
owner  has  other  land  adjoining  into  which  it  can  be  con- 
veniently thrown ;  in  the  latter  case  the  expense  of  making 
the  necessary  connection  falls  on  the  promoters  (s.  93). 
Under  similar  circumstances,  if  the  expense  of  making 
any  communications  which  the  company  are  bound  to  make 
between  the  intersected  lands  exceeds  the  value  of  the 
small  parcel  of  land  cut  off,  the  company  may  require  the 
owner  to  sell  (s.  94).  This  latter  provision  is  not  confined 
to  lands  not  in  a  town  {Eastern  Counties  By.  Co.  v. 
Marriage,  1860,  9  H.  L.  C.  32). 

Ghroup  IX.  ss.  95—98. — Copyhold  lands. 

A  conveyance  of  copyhold  lands  to  the  promoters  is  to  Taking  of 
be  entered  on  the  rolls,  and  fees  as  on  a  surrender  paid  to  ^^^ 
the  steward  ;  the  conveyance,  when  enrolled,  has  the  same 
effect  as  if  the  lands  wore  freehold,  save  that,  till  en- 
franchisement, they  remain  subject  to  fines,  &c.  (s.  95). 
Tlie  lord  is  not  entitled  to  a  fine  as  on  admittance  {Ecc. 
Comm.  V.  L.  8f  S.  W.  By.  Co.,  1854,  2  W-  E.  560). 
Within  three  months  after  enrolment  of  the  conveyance,  EnfranohiBe- 
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or  within  one  month  of  entry  (whichever  first  happens) 
the  promoters  must  procure  enfranchisement,  and  pay  the 
lord  compensation  as  agreed  or  ascertained,  including 
compensation  for  the  loss  of  fines,  &c.  (s.  96).  "Where  the 
enfranchisement  is  delayed,  the  compensation  is  assessed 
on  the  value  of  the  fines  when  the  land  was  taken,  without 
regard  to  subsequent  improvements  by  the  company 
{Loirfhcr  v.  CaMonian  Ry,  Co,^  1892,  1  Ch.  73).  In  case 
of  difficulty  with  the  lord,  the  company,  on  deposit  of  the 
amount  of  the  compensation  in  Court,  may  enfranchise  the 
lands  by  deed  poll  (s.  97).  Where  part  only  of  copyhold 
lands  are  taken,  the  rents  may  be  apportioned  either  by 
agreement  or  by  two  justices  (s.  98). 

Group  X.  ss.  99 — 107. — Common  lands. 

Righte  in  Boil       Where  there  are  rights  of  common  in  lands  taken  by 
common.  ^he  company,  the  compensation  for  the  right  in  the  soil  is 

paid  to  the  lord,  and  the  compensation  for  the  commonable 
rights  is  determined  and  paid  in  the  same  manner  as  is 
provided  in  case  of  common  rights  in  the  soil ;  upon  pay- 
ment of  the  compensation  or  deposit  in  Court,  the  common- 
able rights  cease  (s.  99).  On  payment  or  deposit  of  the 
lord's  compensation  he  conveys  the  fee,  and,  in  default, 
the  company  may  vest  the  lands  in  themselves  by  deed 
poll,  subject  to  the  commonable  rights  till  extinguished  by 
Common  ^  payment  or  deposit  of  compensation  (s.  100).  The  com- 
pensation for  common  rights  in  the  soil,  or  for  commonable 
rights  where  the  soil  is  not  in  the  commoners,  may  be 
determined  by  agreement  between  the  promoters  and  a 
committee  of  the  commoners  (s.  101),  appointed  by  a 
meeting  of  commoners  convened  by  the  company  (ss.  102, 
103).  The  committee  may  agree  upon,  receive,  and 
apportion  the  compensation  (s.  104).  If  no  agreement  is 
come  to,  the  amount  of  compensation  is  determined  as  in 
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other  cases  of  disputed  compensation  (s.  105).  If  no 
committee  is  appointed,  it  is  determined  by  a  surveyor 
appointed  by  two  justices  (s.  106).  On  payment  or  deposit 
of  the  compensation,  the  promoters  may  by  deed  poll  vest  the 
lands  in  themselves  free  from  commonable  rights  (s.  107). 

Group  XI.  ss.  108 — 114. — Lands  in  mortgage. 

Where  the  lands  required  are  subject  to  mortgages,  the  Riprbt  to 
promoters  may  redeem  the  mortgages,  either  at  once  on 
tender  of  the  principal,  with  six  months'  interest  and  costs, 
or  on  six  months'  notice  (s.  108).  But  if  the  mortgagor 
is  also  receiving  interest  from  the  promoters  as  vendor,  the 
interest  to  be  paid  to  the  mortgagee  in  lieu  of  notice 
will  be  borne   by  the  mortgagor  {Spencer- Beil  to  L.  Sf 

S.    W.   i?y.    Co.,    1885,    33    W.    R.    771).       If    the  mort-  Conveyance 

,  or  vestiug* 

gagee  fails  to  convey  or  to  show  title,  the  promoters,  on  of  estate  of 
depositing  the  amount  due  in  Court,  may  by  deed  poll  °^°^  K^fi^^®» 
vest  the  land  in  themselves  for  the  estate  of  the  mortgagee 
(s.  109).     If  the  security  is  deficient,  the  mortgagee  is  Security 
made  a  party  to  the  determination  of  the  compensation, 
and  upon  his  releasing  the  lands  the  whole  is  paid  to  him 
(s.  1  lO) ;  or,  in  like  case,  the  promoters  on  depositing  the 
compensation  in  Court  may  release  the  lands  by  deed  poll 
(s.  111).      Similar  provision  is  made  for  tho  case  where 
part  only  of  the  mortgaged  land  is  taken  (fs.  112,  113). 
The  mortgflgee  is  entitled  to  compensation  paid  in  respect 
of  goodwill  attached  to  the  premises  {Pile  v.  Pile ;  Ex  p. 
Lambton,  1876,  3  C.  D.  36)  ;  but  not  where  the  goodwill 
depends  on  the  personal  skill  of  the  owner  {Cooper  v.  Ifet. 
Board  of  Works,   1883,   25   C.   D.   472).      Where    the  Mortgage 
mortgage  is  for  a  fixed  period,  and  is  paid  off  before  the  period, 
due  date,  the  mortgagee  is  entitled  to  the  costs  of  re- 
investment, and  to  compensation  for  any  loss  of  interest 
on  the  new  investment  (s.  114). 
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Gboup  XII.  88.  115 — 118. — ^Eent  cliarges. 

Compensation  for  the  release  of  land  required  for  the 
undertaking  from  a  rent  charge  is  determined,  in  case  of 
difference,  as  in  other  cases  of  disputed  compensation 
(s.  115).  If  part  only  of  the  lands  is  taken,  the  rent 
charge  may  be  apportioned  by  agreement  or  by  two 
justices ;  or,  with  the  consent  of  the  parties,  the  whole  may 
be  imposed  exclusively  on  the  land  not  taken  (s.  116). 
The  lands  taken  ai'e  released  from  the  rent  charge  either 
by  the  owner  of  the  charge,  or  by  deed  poll  executed  by 
the  promoters  (s.  117).  The  remaining  lands  are  subject 
to  the  whole  or  to  the  apportioned  part  of  the  charge,  as 
the  case  may  be,  and  a  memorandum  of  the  transaction  is, 
at  the  expense  of  the  promoters,  indorsed  on  the  deed 
creating  or  transferring  the  charge  (s.  118). 
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Group  XIII.  ss.  119— 122.— Leases. 

If  the  promoters  require  to  take  a  part  only  of  lands 
comprised  in  a  lease,  the  rent  is  apportioned  either  by 
agreement  between  the  lessor  and  the  lessee  on  the  one 
side  and  the  promoters  on  the  other,  or  by  two  justices 
(s.  119).  The  lessee  in  such  a  case  is  entitled  to  compensa- 
tion for  severance  (s.  120). 

If  a  tenant  whose  interest  does  not  exceed  a  tenancy  for 
a  year  or  from  year  to  year  is  required  to  give  up  posses- 
sion before  the  expiration  of  his  interest,  he  is  entitled  to 
compensation  for  the  value  of  the  unexpired  interest  and 
for  tenant  right  and  any  loss,  including  in  a  suitable  case 
loss  by  severance ;  the  amount  of  compensation,  if  the 
parties  differ,  to  be  determined  by  two  justices  (s.  121). 
This  provision,  in  cases  to  which  it  applies,  excludes  the 
general  provisions  for  reference  of  compensation  to  arbitra- 
tion or  a  jury  {Eeg,  v.  Lord  Mayor  of  Londoiiy  1867,  L.  E. 


INTRODUCTION.  41 

2  Q.  B.  292).  It  does  not  apply  where  the  tenant  has  an 
equitable  interest  exceeding  a  year  {Siccetman  v.  Metrop, 
Ry.  Co.,  1864,  1  H.  &  M.  543).  Where  notice  to  treat  is 
given,  and  proceedings  taken  under  the  notice,  the  period 
of  a  year  is  reckoned  from  the  date  of  the  notice,  even 
though  it  is  a  six  months'  notice  for  possession  {Tyson  v. 
Mayor  of  London ^  1871,  L.  E.  7  C.  P.  18) ;  but  if  posses- 
sion is  taken  under  sect.  85  [Reg.  v.  Kennedy ^  1^93,  1  Q.  B. 
533),  or  if  there  is  simply  a  demand  for  possession  under 
sect.  121  without  previous  notice  to  treat  [Reg.  v.  G.  N.  Ry. 
Co.y  1876, 2  Q.  B.  D.  151),  the  period  is  reckoned  from  taking 
possession  or  demand  of  possession,  and  if  there  is  then  less 
than  a  year  of  the  term  to  run,  the  justices  have  jurisdiction 
under  the  section.  A  notice  to  treat  is  not  equivalent  to  a 
demand  of  possession,  and  until  such  demand  has  been 
made  the  section  does  not  apply  {Reg.  v.  Stone,  1866, 
L.  R.  1  a  B.  529). 
For  injury  to  lands  not  taken,  a  yearly  tenant  proceeds  Injuriously 

affectiucr. 

under  sect.  68  {Reg.  v.  Sheriff^  of  Middlenex,  1862,  31 
L.  J.  Q.  B.  261),  unless  other  pait  of  his  lands  is  taken 
{Reg,  V.  M.  S.  Sf  L.  Ry.  Co.,  1854,  4  E.  &  B.  88)  ;  but  in 
the  latter  case,  if  the  lands  iujuriously  affected  are  held  for 
more  than  a  year,  and  the  lands  taken  for  less  than  a  year, 
the  whole  matter  should  go  to  an  arbitrator  or  jury  {Bexley 
math  Ry.  Co.  v.  North,  1894,  2  Q.  B.  579). 

If  the  company  have  acquired  the  reversi6n,  they  can  Determina- 
determine   the  tenancy  by  notice  to  quit,  and  then  no  u^^cy  by 
compensation  is  recoverable  by  the  tenant  {Syers  v.  Metrop.  ^^^^^  ^  ^"^*' 
Board  of  Works,  1877,  36  L.  T.  277).      But  though  the 
landlord  can  exercise  a  power  to  resume  possession  for  the 
purpose  of  selling  to  the  company  {Bexley  Heath  Ry.  Co.  v. 
North,  supra),  it  seems  that  the  company  themselves  can- 
not do  so,  but  must  pay  the  tenant  compensation  {Sol tray 
Junction  Ry.  Co.  v.  Jackson,  1874,  1  Sess.  Cas.,  4th  series, 
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831).  A  tenant  who  does  not  produce  his  lease,  or  the 
best  evidence  of  it,  is  treated  as  a  yearly  tenant  and  com- 
pensated accordingly  (s.  122). 


Notice  to 
treat  must 
be  given 
within  limit 
of  time« 


Group  XIV.  s.  123. — ^Limit  of  time  for  compulsory 

pnrcliase. 

The  powers  for  the  compulsory  purchase  of  lands  are 
not  to  be  exercised  after  the  presuribed  period,  or,  if  no 
period  is  prescribed,  after  three  years  from  the  passing  of 
the  special  Act  (s.  123).  But  the  compulsory  power  is 
exercised  by  service  of  the  notice  to  treat;  and  if  this  is 
served  within  the  three  years,  tlie  further  steps  in  the  pur- 
chase may  be  taken  after  that  period  [M.  of  Salishuri/  v. 
G.  N,  By,  Co,,  1852, 17  Q.  B.  840) ;  and  the  purchase  may- 
be completed  even  after  the  expiration  of  the  time  limited 
for  the  finishing  of  the  works  {Tiverton  Sf  N.  Devon  Ry. 
Co.  V.  Loosemore,  1884,  9  App.  Cas.  480),  unless  the  notice 
has  previously  been  practically  abandoned  {Richmond  v. 
N.  London  Ry.  Co.,  1868,  5  Eq.  353). 


Compensation 
for  interests 
omitted  by 
mistake. 


Group  XV.  68.  124 — 126. — Omitted  interests. 

If,  after  the  promoters  have  entered,  any  party  appears 
to  be  entitled  to  an  interest  which,  through  mistake  or 
inadvertence,  they  have  omitted  to  purchase,  they  are  to 
remain  in  possession :  provided,  within  six  months  of  the 
establishment  of  the  claimant's  title,  they  pay  compensa- 
tion for  the  land  with  mesne  profits,  the  amount  to  be 
determined  and  paid  as  nearly  as  possible  as  though  the 
purchase  had  preceded  entry  (s.  124).  This  section  only 
applies  to  cases  of  genuine  mistake ;  not  to  cases  where  the 
company  have  knowingly  refrained  from  purchasing  on 
account  of  a  doubt  as  to  title  {Streffon  v.  G.  W.  Sfc.  Ry, 
Co.y  1870,  5  Oh.  751).    The  efEect  of  the  section  is  not  to 
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preolade  the  olaimant  from  suing  in  ejeotment,  but  it 
empowers  the  Court  to  stay  execution  till  the  six  months 
have  elapsed  (Jf.  of  Salisbury  v.  G.  N.  Ry,  Co.^  1858,  5 
C.  B.  N.  S.  174).  The  compensation  is  to  be  assessed  as 
at  the  time  of  the  promoters'  entry  (s.  125).  If  the 
promoters  dispute  the  claim  unsuccessfully,  they  must  pay 
costs  as  between  solicitor  and  client  {Doe  v.  Moyor  of 
Manchester^  18o2,  12  C.  B.  474),  in  addition  to  compensa- 
tion, before  they  become  absolutely  entitled  to  the  interest 
in  question  (s.  126). 

Group  XVI.  ss.  127 — 132. — Sale  of  superfluous  lands. 

The  promoters  must  absolutely  sell  all  superfluous  lands  Saperflaona 
within  the  prescribed  period,  or,  if  no  period  is  prescribed,  ^^ 
within  ten  years  after  the  expiration  of  the  time  limited 
by  the  special  Act  for  the  completion  of  the  works ;  in 
default,  the  superfluous  lands  will  vest  in  the  adjoining 
owners  in  proportion  to  the  extent  of  their  boundaries 
(s.  127).  This  provision  is  not  restricted  to  land  acquired 
eompulsorily  {Hooper  v.  Bourne^  1877,  3  Q.  B.  D.  p.  273). 
The  test  of  land  being  superfluous  is  whether  or  not,  at  the  Teet  whether 
expiration  of  the  ten  years,  there  is  bonu  fide  reason  to  superfloous. 
believe  that  within  a  reasonable  time,  having  regard  to  the 
nature  of  the  undertaking,  the  land  will  be  required  for  the 
purposes  of  the  undertaking  {O.  W.  Ry.  Co.  v.  May,  1874, 
L.  R.  7  H.  L.  p.  283 ;  Hobbs  v.  Mid.  Ry.  Co.,  1882, 20  C.  D. 
p.  432).  It  is  not  superfluous  if  the  growth  of  traffic 
points  to  its  future  use  {Hooper  v.  Bourne,  1880,  5.  App. 
Cas.  1)  ;  and  it  is  sufficient  if  the  proper  advisers  of  the 
company  have  fairly  and  reasonably  come  to  the  conclusion 
that  the  land  will  be  required  {L.  8f  8,  JF.  Ry.  Co.  v. 
Gomm,  1882,  20  C.  D.  p.  584).  The  company  are 
not  estopped  from  alleging  that  the  land  is  required  by  the 
fact  that  they  have  negotiated  for  the  sale  of  it  {Macfie  v. 


a 


LANDS  CLAUSES  ACTS. 


Right  of  pre< 
emption  in 
adjoining 
owners. 


Defioieney  in 
land  tax  and 
poor  rate. 


Service  of 
writs,  &c. 


Irregularity 
in  proceed- 
ings. 


Callander,  8fc.  Ry.  Co.,  1898,  A.  C.  270),  or  have  purported 
to  convey  it  {Hobbs  v.  Mid.  Ry.  Co,,  1882,  20  C.  D.  418), 
within  the  ten  years.  A  sale  under  the  section  must  be 
absolute.  Consequently  the  company  cannot  reserve  a 
right  of  re-purchase  (Z.  4*  S.  W.  Ry.  Co.y,  Gomm,8vpra). 
Unless  the  superfluous  lands  are  in  a  town,  or  are  used 
for  building  purposes,  they  must  be  offered  first  to  the 
existing  owners  of  the  lands  from  which  they  were  severed; 
and  then  to  the  immediately  adjoining  owners  (s.  128). 
Upon  the  lands  being  sold  within  the  ten  years'  limit 
{Carington  v.  Wycombe  Ry,  Co.,  1868,  3  Ch.  377),  the  right 
of  pre-emption  at  once  arises ;  and  also  upon  an  attempt  to 
sell  (i.  Sf  S.  W,  Ry.  Co.  v.  Blackmore,  1870,  L.  E.  4 
II.  L.  610).  The  offer  of  the  company  must  be  accepted 
within  six  weeks,  if  at  all  (s.  129).  The  price  is  to  be 
settled  by  agreement  or  arbitration  ;  the  costs  of  the  arbitra- 
tion being  in  the  discretion  of  the  arbitrators  (s.  130). 

Group  XVII.  s.  133. — ^Liability  for  land  tax  and  poor  rate. 

The  promoters  make  good  the  deficiency  in  land  tax  and 
poor  rate  in  respect  of  land  taken  until  the  works  are  com- 
pleted and  assessed  (s.  133).  But  the  liability  ceases  or 
completion  of  the  works,  although  they  are  not  in  fact 
assessable  [Stratton  v.  Metrop.  Board  of  Works,  1874,  L.  E. 
10  C.  P.  76). 

Group  XVIII.  s.  134.— Service  on  promoters. 

"Writs,  notices,  &c.,  requiring  to  be  served  on  the  pro- 
moters, must  be  served  at  their  principal  office,  or  on  the 
secretary  (s.  134). 

Group  XIX.  s.  135. — Tender  of  amends  for  irregularity. 

In  case  of  irregularity  or  trespass  in  the  exercise  of  the 
statutory  powers,  liability  may  be  met  by  tender  of  amends 
or  payment  into  Court  (s.  133). 
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Group  XX.  ss.  136 — 149. — Recovery  of  penalties. 

Penalties  and  forfeitures  under  the  L.  C.  A.  or  the  Penalties, 
special  Act  may  be  recovered  summarily  before  two 
justices  (s.  136).  One  half  may  be  awarded  to  the 
informer;  the  rest  goes  to  the  poor  rate  (s.  139).  A 
penalty  or  forfeiture  must  be  sued  for  within  six  months 
of  the  offence  (s.  142).  An  appeal  from  justices  lies  to 
quarter  sessions  (s.  146).  Special  provision  is  made  with 
respect  to  the  Metropolitan  Police  District  (s.  148). 

It  is  provided  that  proceedings  under  the  L.  C.  A.,  or  When 
the  special  Act,  are  not  to  be  quashed  for  want  of  form,  or  ^^'  ^^^^^^  ^' 
removed  into  the  High  Court  by  certiorari  (s.  145).  But 
this  does  not  preclude  certiorari  where  the  proceedings  have 
been  fundamentally  irregular,  as  where  the  jury  have 
exceeded  their  jurisdiction  by  awarding  compensatioii  in 
respect  of  an  improper  item  {Penny  v.  S,  E.  Rj/.  Co.^  1857, 
7  E.  &  B.  660),  or  by  deciding  a  question  of  title  {Reg,  v. 
L,  8f  JSr.  W.  Ry,  Co.,  1854,  3  E.  &  B.  443).  Application 
for  certiorari  should  be  made  promptly  {Rog.  v.  Sheicard, 
1880,  9  a  B.  D.  741). 

Group  XXI.  ss.  150,  151. — Access  to  special  Act. 

Copies  of  the  special  Act  are  to  be  kept  at  the  principal  Copies  of 
office  of  the  company  and  deposited  with  the  clerk  of  the 
peace,  and  are  to  be  open  to  inspection  by  all  persons 
interested. 

Group  XXII.  s.  152. — ^Extent  of  Act. 

The  Act  does  not  extend  to  Scotland.  For  that  country 
provision  is  made  by  the  Lands  Clauses  Consolidation 
(Scotland)  Act,  1845  (8  &  9  Vict.  c.  19). 
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(8  &  9  Vict.  c.  18). 


APPLICATION    OF    ACT. 

An  Act  for  consolidating  in  one  Act  certain 
provisions  usually  inserted  m  Acts  aiitho^ 
risifig  the  taking  of  Lands  for  TJnder^ 
takings  of  a  public  nature. 

[8th  May,  1845.] 

\Wherea8  it  is  expedient  to  comprise  in  one  general  ^roBmhU 
Act  sundry  provisions  usually  introduced  into  Acts  ^/i^^tatute 
Farliamtnt  relative  to  the  acquisition  of  lands  required  Law  Re- 
Jor  undertakings  or  works  of  a  public  nature^  and  to  isSi.      ' 
the  compensation  to  be  made  for  the  samCj  and  that  as 
well  for  the  purpose  of  avoiding  the  necessity  of  re^ 
peating  such  provisions  in  each  of  the  several  Acts 
relating  to  such  undertakings  as  for  ensuring  greater 
uniformity  in  the  provisions  themselves  .  ...  be  it 
enacted  ....  that^  this  Act  shall  apply  to  every  gectioni. 
undertaking  authorized  by  any  Act  which  shall 
hereafter  be  passed,  and  which  shall  authorize  the  ^pu 
purchase  or  taking  of  lands  for  such  undertaking,  ^^^ 
and  this  Act  shall  be  incorporated  with  such  Act;  w°^*^ 
and  all  the  clauses  and  provisions  of  this  Act,  save  f"*^^l!^ 
so  far  as  they  shall  be  expressly  varied  or  excepted  Act. 
by  any  such  Act,  shall  apply  to  the  undertaking 


Act 
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Section  1.  authorized  thereby,  so  far  as  tlie  same  shall  be 
applicable  to  such  undertaking,  and  shall,  as  well 
as  the  clauses  and  provisions  of  every  other  Act 
which  shall  be  incorporated  with  such  Act,  form 
part  of  such  Act,  and  be  construed  together  there- 


with as  forming  one  Act. 


Private 
oharitj. 


1.  The  Act  applies  only  to  undertakings  of  a  public  nature. 

A  private  charity  incorporated  by  Eoyal  Charter,  and 
having  under  a  subsequent  special  Act  power  to  take  land 
eompulsorilj,  is  not  an  "  undertaking  or  work  of  a  publio 
nature  "  within  the  meaning  of  sect.  1 ;  and  hence,  in  the 
absence  of  express  provision,  sect.  80  of  this  Act  is  not 
incorporated  {Re  Sion  College^  Ex  p.  Mayor  of  Londotiy 
1887,  57  L.  T.  743). 


Effect  of 
reference 
in  Act 
after  1845 
to  Act 
before 
1845. 

Trans- 
actioas 
under 
later  Act. 


2.  The  undertaking  must  be  authorized  by  an  Act  passed 

after  Hay  8th,  1845. 

Where  an  Act  of  Parliament  passed  before  this  Act  is 
referred  to  in  an  Act  passed  after  this  Act,  a  question 
arises  whether  this  Act  is  incorporated  in  the  later  Act  for 
the  purpose  of  transactions  depending  in  part  on  the  earlier 
Act.  If  the  effect  of  the  reference  is  to  place  transactions 
under  the  later  Act  in  the  same  position  as  though  they 
had  been  transactions  under  the  earlier  Act,  then  the 
Lands  Clau»«es  Acjt  is  excluded,  and  the  case  depends  solely 
on  the  earlier  Act.  Thus  the  statute  3  &  4  Vict.  c.  87 
(1840)  authorized  the  Commissioners  of -Works  to  make 
certain  public  improvements ;  the  statute  9  &  10  Vict, 
c.  34  (1846)  authorized  further  improvements,  and  ex- 
tended to   such   further  improvements  the  provisions  of 

3  &  4  Vict.  0.  87,  as  though  they  had  been  authorized  by 
that  Act.    It  was  held  in  Re  Cherry's  Settled  Estates  (18G2, 

4  D.  F.  &  J.  322)  that  the  L.  C.  A.  was  not  incorporated 
in  9  &  10  Vict.  c.  34,  transactions  thereunder  being  carried 
back  to  3  &  4  Vict.  c.  87.  ^Soe  Re  Wedmimter  Estate 
of  the  Pariah  of  Sf,  Srpulrhre,  18G*,  4  D.  J.  &  S.  232,  243). 
And  notwithstanding  the  criticism  of  Lord  E<her,NM.  R., 
in  Re  Wood's  Estate  (1886,  31  C.  D.  pp.  G17,  618),  a 
similar  decision  was  given  upon  the  same  Acts  in  Re  Mills^ 
Estate  (1886,  34  C.  D.  24). 
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Where,  however,  the  effect  of  the  later  Act  is  to  import  Section  1. 
the  provisioDs  of  the  earlier  Act  into  itself,  the  result  is  ^~_ 
different.     The  provisions  of  the  earlier  Act  are  treated  as  ar.tions 
being  enacted  anew  in  the  later  Act,  and  the  L.  C.  A.  is  incor-  ^^^^^ 
porated,  except  so  far  as  it  is  expressly  varied  or  excepted.  ^J^^^' 
Thus  18  &  19  Vict.  c.  95,  in  authorizing  the  Commissioners 
of  Works  to  take  lands,   enacted  that  certain   specified 
sections  of  3  &  4  Vict.  c.  87  were  to  be  deemed  to  be  repeated 
therein,  t.^.,  in  18  &  19  Vict.  c.  95.  *  Consequently  this 
later  Act,  with  the  sections  imported  from  the  earlier  Act, 
was  deemed  to  have  been  passed  after  the  L.  C.  A.  of 
1845,  and  that  Act  was  incorporated  {Re  Wood's  EstatCy 
1886,  31  C.  D.  607). 

With  regard  to  undertakings  generally,  however,  the  Effect  of 
rule  is  that  whenever  an  undertaking  has  been  established  f^x'^^^^^ 
by  an  Act  prior  to  the  L.  C.  A.,  and  then,  subsequently  to  1345  ig  ^ 
the  passing  of  that  Act,  another  Act  passes  which  autho-  apply 
rizes  the  taking  of  other  lands  for  that  undertaking,  then  ^  ^'.  4*, 
the  L.  0.  A.  applies  to  the  whole  undertaking  as  if  it  had  Act, 
been  always  applicable  to  it,  so  far  as  any  of  its  provisions  though 
remain  applicable,  or  there  is  anything  to  be  done  under  it.  ^^P 
Thus,  where  a  special  Act  was  passed  in  1844,  under  which 
certain  lands  were  taken,  and  in  1847  a  second  Act  was 
passed  extending  the  first,  it  was  held  that  the  L.  C.  A. 
applied  to  the  whole  undertaking,  and  that  the  owner  of 
lands  taken  under  the  Act  of  1844  became  entitled  to  the 
benefit  of  its  provisions  (L.  <§r  T.  Ry,  Co.  v.  Evans,  1851, 15 
Beav.  322,  327).     The  meaning  of  the  Legislature  was,  it 
was  said,  that  whenever  a  company  is  compelled  to  come 
for  a  fresh  Act  of  Parliament  to  vary  the  provisions  of  an 
old  Act,  the  condition  is  imposed  that  the  L.  C.  A.  shall  be 
imported  into  the  old  Act,  and  all  its  provisions  shall  apply 
to  that  Act. 


8.  The  special  Act  mnst  authorize  the  acquisition  of  land. 

This  section  was  held  not  to  apply  to  a  private  Act  passed 
merely  to  enable  the  Westminster  Improvement  Commis- 
sioners to  give  effect  to  a  lease,  but  not,  otherwise  autho- 
rizing the  acquisition  of  land  (  Wale  v.  Westmuister  Hotel 
Company,  1860,  8  C.  B.  N.  S.  276). 


J. 


50 


LAND3  CLAUSES  CONSOLIDATION  ACT,  1845. 


Seotion  1. 
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on  special 
Act. 
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different 
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not  ex- 
cluded. 


4.  The  L.  C.  A.  is  incorporated  in  the  special  Act,  and 
applies  to  tiie  particular  undertaking,  except  as  expressly 
varied  or  excepted  by  the  special  Act.  (See  Kirbtf  y. 
Harrogate  School  Board,  1896,  1  Ch.  437,  447.) 

The  L.  C.  A.  has  no  independent  operation  of  its  own. 
It  assumes  that  speoial  Acts  will  be  passed  from  time  to 
time  containing  provisions  applicable  to  particular  under- 
takings, and  thereupon  the  general  provisionsof  the  L.  C.  A., 
except  as  varied  or  excepted,  come  into  operation  with 
respect  to  that  undertaking  {Dartford  Rural  Council  v. 
Bcxlpy  Ueath  Ry.  Co,,  1.S98,  A.  C.  210).^. 

If  the  special  Act  itself  gives  a  complete  rule  on  any  sub- 
ject, the  expression  of  that  rule  will  amount  to  an  exception 
of  the  subject-matter  of  the  rule  out  of  this  Act.  If,  how- 
ever, the  rule  given  by  the  particular  Act  applies  only  to  a 
portion  of  the  subject,  that  does  not  interfere  with  the  rule 
of  this  Act  remaining  incorporated  as  to  the  other  and 
separate  part  of  the  same  subject.  Thus,  where  money  is 
paid  into  Court,  the  costs  incurred  anterior  to  the  money 
coming  into  Ct)urt  are  distinct  from  those  incident  to  the 
payment  into  Court,  and  sect.  82  of  this  Act,  dealing  with 
such  anterior  costs,  has  been  held  to  be  incorporated  in  a 
special  Act  which  dealt  only  with  the  costs  in  the  case  of 
payment  into  Court  where  parties  were  under  disability 
{Re  Woitminster  Estate  of  the  ParUh  of  St.  Sepuh-hre^ 
1864,  4  D.  J.  &  S.  232,  242).  And  where  the  special  Act 
provided  for  the  expenses  of  purohfiwes  on  re-inveatment 
in  laud,  this  was  held  not  to  exclude  sect.  80  so  as  to 
exempt  the  promoters  from  paying  the  costs  of  an  applica- 
tion for  payment  out  of  the  money  in  Court  to  the  person 
absolutely  entitled  {Re  Wood's  Edate,  1886,  31  C.  D. 
607). 

A  special  Act  empowered  the  company  to  do  certain 
things,  paying  compensation  to  the  injured  parties.  The 
compensation  was  to  be  assessed  by  a  special  tribunal  for 
arbitration  provided  by  the  special  Act,  but  no  provision 
was  made  for  the  costs  of  arbitration.  The  L.  C.  A.  was 
incorporated  except  where  expressly  varied.  It  was  held 
that  sect.  34  was  not  excluded,  and  that  the  costs  of  an 
arbitration  under  the  special  Act  were  to  be  regulated  by 
it  {Metrop.  Dint,  Ry.  Co.  v.  Sharpe^  1880,  5  App. 
Cas.  425). 

In  construing  Acts  of  Parliament  of  this  kind,  said 
Lord  8elborne,  C,  in  the  case  just  referred  to  {loc.  cit.y 
p.  433),  and  adjusting  the  general  provisions  in  the  general 
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Act  to  the  particular  provisions  of  the  special  Act,  con-  Beotion  1. 
siderations  of  reason  and  justice,  and  the  universal  analogy 
of    Buch   provisions  in  similar  Acts   of   Pai'liament,  are 
proper  to  be  borne  in  mind  and  ought  to  have  much 
weight  and  force. 

For  other  decisions  as  to  the  exclusion  of  special  sections, 
see  Weld  v.  S.  W.  Ry,  Co.  (ss.  16,  17,  infra,  p.  90) ; 
Ex  p.  Rayner  (s.  34,  infra,  p.  130) ;  Reg.  v.  St,  Luhe^s  (s.  68, 
infra,  p.  164) ;  Sparrow  v.  Oxford  W.  ^T  W.  Ry,  Co,  (s.  92, 
infra,  p.  273) ;  Reg,  v.  Lord  Mayor  of  London  (s.  121, 
infra,  p.  316).        ^ 

The  L.  C.  A.  is  frequently  incorporated,  with  or  with-  Inoorpo- 
ont  variation,  in  general  Acts  authorizing  the  acquisition  ration  of 
of  land  for  public  purposes,  as  well  as  in  special  Acts  in*  general 
regulating  railways   and  other  commercial  undertakings  Acts. 
which,  while  of  a  public  nature,  are  established  with  a 
view  to  profit.     Examples  of  such  incorporation  in  general 
Acts  will  be  found  in  the  Public  Health  Act,  1876,  ss.  175, 
17t> ;  the  Municipal  Corporations  Act,  1882,  s.   107 ;  the 
Ix>cal    Government    Act,   1888,    s.    65,    and  the    Local 
Government  Act,  1894,  s.  9;  the  Housiug  of  the  Working 
Classes  Act,  1H90,  s.  20 ;  the  Military  Lands  Act,  1892, 
&  2 ;  and  the  Naval  Works  Act,  1895,  s.  2. 

Where  the  application  of  the  compulsory  clauses  depends  Provi- 
upon  the  making  of  a  provisioDal  order  and  the  sanction  of  "9P*^ 
the  order  by  Parliament,  as  under  sects.  176  and  297  of  the  ^   ®^' 
Public  Health  Act,  1875,  the  provisional  order  cannot  be 
brought  up  by  certiorari  to  be  quashed.    The  proper  course 
is  to  petition  Parliament  against  the  passing  of  a  con- 
firmatory statute  {Fretcen  v.  Hastings  Local  Board,  1865, 
13  W.  E.  678). 

In   construing  this  Act  the  headings  prefixed  to  the  Effect  of 
various  groups  of  sections  may  be  taken  as  a  guide  to  the  lieadinga 
meaning  of  all  the  sections  in  the  group  {Eastern  Counties  ^^Jiong 
Ry.  Co.  V.  Marriage,  1860,  9  H.   L.  C.   32,   69;  Ham- 
mersmith,  ^c,  Ry.  Co.  v.  Brand,  1869,  5  App.  Cas.  p.  199, 
per  Lord  Chelmsford) .   But  this  principle  must  be  accepted 
with  caution,  and  in  the  latter  case  Lord  Cairns  said 
(p.  216)  that  it  was  dangerous  to  trust  to  the  headings  for 
the  purpose  of  restricting  or  confining  the  natural  opera- 
tion of  the  words  found  in  the  various  clauses  under  the 
headings. 

For  the  incorporation  of  groups  of  sections  by  reference   . 
to  the  headings,  see  below,  sect.  6. 

e2 


62  LANDB  CLAUSES  CONSOLIDATION  ACT,  1845. 


CONSTRUCTION  OF  THIS  ACT  AND  OF 

SPECIAL  ACTS. 

§  2.  Interpretations  in  Act. 

§  3.  laterpretations  in  Act  and  Special  Act. 

§  4.  Short  Title  of  Act. 

§  6,  Incorporation  of  Portions  of  Act  by  Beference  to  Introductory 
Headings. 

And  with  respect  to  the  construction  of  this 
Act  and  of  Acts  to  be  incorporated  therewith,  be 
it  enacted  as  follows : — 

Interpretations  in  this  Act. 

Section  2.       H.  The  expression  "  the  special  Act,"  used  in 
"The       this  Act,  shall  be  construed  to  mean  any  Act 
^^       which    shall    be    hereafter    passed   which    shall 
authorize  the  taking  of  lands  for  the  undertaking 
to  which  the  same  relates,  and  with  which  this 
Act  shall  be  so  incorporated  as  aforesaid ;  and  the 
^^\  o    word  ^'  prescribed,"  used  in  this  Act  in  reference 
to  any  matter  herein  stated,  shall  be  construed  to 
refer  to  such  matter  as  the  same  shall  be  pre- 
scribed or  provided  for  in  the  special  Act,  and 
the  sentence  in  which  such  word  shall  occur  shall 
be  construed  "as  if  instead  of  the  word   "pre- 
scribed"   the    expression    "prescribed  for  that 
purpose  in  the  special  Act "  had  been  used ;  and 
"The^^     the  expression  "the  works"  or  "  the  undertak- 
workB.       ing"  shall  mean  the  works  or  undertaking,  of 
whatever  nature,  which  shall  by  the  special  Act 
be  authorized  to  be  executed ;  and  the  expression 
*^tm  f    "*^®  promoters  of  the  undertaking"  shall  mean 
the  under-  tho  parties,  whcthcr  company,  undertakers,  com- 
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missioners,  trustees,  corporations,  or  private  per-  flection  2. 
sons,  by  the  special  Act  empowerea  to  execute 
such  works  or  undertaking. 

As  to  the  term  "  special  Act "  in  the  case  of  the  Military  Spedal 
Lands  Act,  1892  (55  &  56  Vict.  c.  43),  see  SUIy.  HairCy  -^o*- 
1899,  1  It.  87;  infra,  p.  322. 

Her  Majesty's  Commissioners  of  Public  Works  pur-  Commis- 
chasiog  imder  the  powers  of  18  &  19  Vict.  c.  95,  are  p^^^ 
promoters  within  the  meaning  of  this  section.     The  objeo-  Works, 
lion  that  they  represent  the  Crown  and  that  the  Crown  is 
not  mentioned  in  the  L.  C.  A.  is  met  by  the'consideration 
that  the  latter  Act  is  to  be  taken  to  be  re-enacted  in 
18  &  19  Vict.  c.  95  {Re  Wood's  Estate,  1886,  31  C.  D. 
607,  619). 

Interpretations  in  this  Act  and  the  special  Act. 

III.  The  following  words  and  expressions,  both  flection  s. 
in  this  and  the  special  Act,  shall  have  the  several 
meanings  hereby  assigned  to  them,  unless  there 
be  something  either   in  the  subject  or   context 
repugnant  to  such  construction  ;  that  is  to  say : — 

Words   importing  the   singular  number   only  Number. 

shall  include  the  plural  number,  and  words 

importing    the   plural    number    only    shall 

include  the  singular  number : 
Words  importing  the  masculine  gender  only  Gender. 

shall  include  females : 
The  word  ''  lands"  shall  extend  to  messuages,  "Lands." 

lands,  tenements,  and  hereditaments  of  any 

tenure : 
The  word  "lease"  shall  include  an  agreement  "Lease." 

for  a  lease : 
The    word    "  month "    shall    mean    calendar  "MonOi.'* 

month  : 
The  expression  "  Superior  Courts"  shall  mean  ** Superior 

Her  Majesty's  Superior  Courts  of  Record  at    ^ 

Westminster  or   Dublin,  as  the   case  may 

require : 
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The  word  ^^oath"  shall  include  affirmation  in 
the  case  of  Quakers,  or  other  declaration 
lawfully  substituted  for  an  oath  in  the  case 
of  any  other  persons  exempted  by  law  from 
the  necessity  of  taking  an  oath : 

The  word  *' county  "  shall  include  any  riding 
or  other  like  division  of  a  county,  and  shall 
also  include  county  of  a  city  or  county  of  a 
town  : 

The  word  "  sheriff "  shall  include  under-sherifp, 
or  other  legally  competent  deputy ;  and  where 
any  matter  in  relation  to  any  lands  is 
reqmred  to  be  done  by  any  sheriff,  or  by 
any  clerk  of  the  peace,  the  expression  ^'  the 
sheriff "  or  the  expression  ^^  the  clerk 
of  the  peace"  shall  in  such  case  be  con- 
strued to  mean  the  sheriff  or  the  clerk  of 
the  peace  of  the  county,  city,  borough, 
liberty,  cinque  port,  or  place  where  such 
lands  shall  be  situate ;  and  if  the  lands  in 
question,  being  the  property  of  one  and  the 
same  party,  be  situate  not  wholly  in  one 
county,  city,  borough,  liberty,  cinque  port, 
or  place,  the  same  expression  shall  be  con- 
strued to  mean  the  sheriff  or  clerk  of  the 
peace  of  any  county,  city,  borough,  liberty, 
cinque  port,  or  place  where  any  part  of  such 
lands  shall  be.  situate. 

The  word  *'  justices  "  shall  mean  justices  of  the 
peace  actmg  for  the  county,  city,  liberty, 
cinque  port,  or  place  where  the  matter 
requiring  the  cognizance  of  any  such  justice 
shall  arise,  and  who  shall  not  be  interested 
in  the  matter ;  and  where  such  matter  shall 
arise  in  respect  of  lands,  being  the  property 
of  one  and  the  same  party,  situate  not 
wholly  in  any  one  county,  city,  borough, 
liberty,  cinque  port,  or  place,  the  same  shall 
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mean  a  justice  acting  for  the  county,  city,  Sections, 
borough,    liberty,    cinque     port,    or    place 
where    any  part    of    such    lands    shall   be 
situate,    and   who   shall  not    be   interested 
in  such  matter ;  and  where  any  matter  shall 
be  authorized  or  required  to  be  done  by  two 
justices,  the  expression  ''two  justices '  shall  "Two  ^^ 
be  understood  to  mean  two  justices  assembled    ^  ^^' 
and  acting  together : 

Where  under  the  provisions  of  this  or  the  '*Owner." 
special  Act,  or  any  Act  incorporated  there- 
with, any  notice  shall  be  required  to  be  given 
to  the  owner  of  any  lands,  or  where  any  act 
shall  be  authorised  or  required  to  be  done 
w^ith  the  consent  of  any  such  owner,  the 
word  ''  owner  "  shall  be  understood  to  mean 
any  person  or  corporation  who,  under  the 
provisions  of  this  or  the  special  Act,  would 
be  enabled  to  sell  and  convey  lands  to  the 
promoters  of  the  undertaking  : 

The  expression  'Hhe  Bank"  shall  mean  the  **The^ 
Bank  of  England  where  the  same  shall  relate 
to  moneys  to  be  paid  or  deposited  in  respect 
of  lands  situate  in  England^  and  shall  mean 
the  Bank  of  Ireland  where  the  same  shall 
relate  to  moneys  to  be  paid  or  deposited  in 
respect  of  lands  situate  jn  Ireland. 

Although  the  definition  of  "  lands  "  is  wide  enough  to  Ease- 
include  easements,  yet  there  is  no  power  under  the  Act  to  °^^*^* 
take  incorporeal  hereditaments  apart  from  land  {Pinchin  v. 
London  8f  Blackwall  Ry.  Co,,  1864,  6  D.  M.  &  G.  851,  862; 
Edinburgh  Hf  Glasgoic  Ry,  Co,  v.  Campbell,  1863, 4  Macq.  570 ; 
Re  Metrop.  Bist.  Ry.  Co.  8f  Cosh,  1880,  13  C.  D.  p.  616). 
The  result  is  that  the  word  does  not  include  any  easements 
except  such  as  are  attached  to  the  lands  which  are  the 
subject  of  the  piu-chase  (per  Jessel,  M.  R.,  in  Great  Wesfei-n 
Ry.  Co.  V.  Smndon,  8fc.  Ry.  Co,,  1882,  22  C.  D.  p.  697). 
But  if  the  special  Act  gives  express  power  to  take  ease- 
ments, the  term  '*  lands,"  as  used  ia  this  Act,  includes 
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ieetionS.    easements  for  the  purpose  of  being  construed  with  the 

special  Act  {mil  v.  Midland  By.  Co.,  1882,  21  CD.  143, 

147) ;  unless,  indeed,  the  mode  of  acquisition  and  use  of 
the  easement  is  expressly  provided  for  by  the  special  Act 
[Great  Western  Ky.  Co,  v.  Swindan  8f  Chelten/iam  Ry.  Co,, 
1884,  22  C.  D.  677  ;  9  App.  Cas.  787).  It  seems,  however, 
that  a  company  can  take  by  agreement  any  easement  which 
is  sufficient  for  all  the  purposes  sanctioned  by  the  special 
Act  (see  per  Lord  Watson,  9  A.  0.  p.  801). 

Although  by  the  special  Act  **  land  "  is  to  be  construed 
to  include  any  right  over  land,  yet  the  promoters  upon 
taking  land  subject  to  an  easement  need  not  give  notice  to 
treat  for  the  easement,  but  the  owner  of  the  easement  will 
recover  compeusation  under  sect.  68  in  respect  of  his  lands 
being  injuriously  affected  {Clark  y.  School  Board  for  Londoriy 
1874,  9  Ch.  120). 

Mines.  The  term  "lands"  includes  mines,   and  the  company 

after  having  acquired  the  surface  may  proceed  to  acquire 
the  mines  separately.  The  power  to  take  mines  is  not 
interfered  with  by  sects.  77 — 79  of  the  Railways  Clauses 
Act,  1845,  which  are  for  the  benefit,  not  of  the  mine-owner, 
but  of  the  company,  and  only  exempt  the  company  from 
the  obligation  of  buying  the  minerals  at  once  together 
with  the  surface  lands  {Errington  v.  Metrop.  Dist.  Ry,  Co.y 
1882,  19  C.  D.  559).  Sect.  77  provides  that  the  company 
shall  not  be  entitled  to  mines  or  minerals  unless  expressly 
purchased ;  and,  except  as  to  such  as  are  necessary  to  be 
dug  or  carried  away  or  used  in  the  construction  of  the 
works,  minerals  are  to  be  deemed  to  be  excepted  out  of  a 
conveyance  of  lands  purchased,  unless  expressly  named  and 
conveyed :  by  sect.  78  the  owner  of  mines  or  minerals 
lying  under  or  near  the  railway — within  forty  yards  if 
no  distance  is  prescribed — may  not  work  them  without 
notice  to  the  company ;  and  on  receipt  of  such  notice,  the 
company,  if  it  appears  that  the  working  will  damage  the 
railway,  may  prevent  the  working  by  paying  compensation, 
to  be  settled,  if  not  agreed,  as  in  other  cases  of  disputed 
compensation :  by  sect.  79,  if  before  the  expiration  of 
thirty  days  the  company  do  not  state  their  willingness  to 
treat,  the  owner  may  work  the  mines  "  so  that  the  same  be 
done  in  a  manner  proper  and  necessary  for  the  beneficial 
working  thereof,  and  according  to  the  usual  manner  of 
working  such  mines  in  the  district  where  the  same  shall  be 
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situate  " ;  but  he  must  make  good  damage  caused  to  tbe  feetton  3. 
railway  by  improper  working. 

The  effect  of  tiie  sections  is  that  the  company  under  a 
statutory  purchase  of  the  surface  do  not  obtain  any  right 
of  subjacent  or  adjacent  support  from  the  mines,  and  the 
owner,  if  the  company  do  not  compensate  him,  is  free  to 
work  them  subject  only  to  the  limitations  of  sect.  79 
{G.  W.  Ry.  Co.  V.  Bennett,  1867,  L.  E.  2  H.  L.  27).  He 
may  work  them  by  surface  workings,  if  such  is  the  usual 
manner  of  working  in  the  district  [Mid,  Ry.  Co.  v.  Rohinsony 
1889, 15  App.  Cas.  19),  even  though  the  railway  is  thereby 
destroyed  (Ruabon,  ^c.  Co.  v.  G.  W.  Ry.  Co.,  1893,  1  Ch. 
427  ;  cf.  Reg.  v.  G.  W.  Ry.  Co.,  1893,  tj2  L.  J.  Q.  B. 
672).  The  right  to  compensation  only  arises  upon  pro- 
ceedings under  these  sections,  when  the  time  arrives  at 
which  the  owner  is  desirous  of  working  the  minerals  {Holli' 
day  V.  Mayor  of  Wakefield,  1891, 15  App.  Cas.  81 ;  Re  Lord 
Gerard  i<f  L.  8f  N.  W.  Ry.  Co.,  1895,  1  Q.  B.  459) ;  and  it 
is  sufficient  if  the  owner  has  a  bond  fide  intention  to  work 
by  his  lessees  or  licensees  {Mid.  Ry.  Co.  v.  Robinson^  supra). 
Tie  compensation  is  assessed  under  the  L.  C.  A.  {Reg.  v. 
L.  8f  N.  W.  Ry.  Co.,  1894,  2  Q.  B.  51<;).  The  counter- 
notice  by  the  company  can  be  given  after  the  thirty  days 
mentioned  in  sect.  79  have  expired  {Dixon  v.  Caled.  Ry.  Co., 
1880,  5  App.  Cas.  820).  Similar  provisions  with  regard 
to  mines  are  made  by  sects.  22  &  23  of  the  Waterworks 
Clauses  Act,  1847. 

Apart  from  these  special  provisions,  the  company  get  by 
the  conveyance  an  implied  right  to  all  reasonable  subjacent 
and  adjacent  support,  even  though  the  minerals  are  reserved 
{Caledonian  Ry,  Co.  v.  Sprot,  1«56,  2  Maoq.  449 ;  Eliiott 
V.  N.  E.  Ry.  Co.,  1863,  10  H.  L.  C.  333  ;  G.  W.  Ry.  Co. 
V.  Cefn  Cribbicr  Brick  Co.,  1894,  2  Ch.  157 ;  N.  E.  Ry.  Co. 
V.  Crosland,  1862,  32  L.  J.  Ch.  353) ;  especially  when  the 
mine-owner  is  entitled  to  compensation  for  leaving  the 
support  {L.  i<f  N.  W.  Ry.  Co.  v.  Ecans,  1893,  1  Ch.  16). 

Where  the  company  were  authorized  by  their  special  Act  Sub- soil. 
to  "  appropriate  and  use  the  sub-soil  and  under-surface  " 
of  certain  lands  (without  being  required  to  take  the  whole 
of  the  lands),  subject,  however,  to  liability  to  make  com- 
pensation under  sect.  68,  it  was  held  that  to  put  in  force 
this  power  they  must  purchase  the  sub-soil  and  proceed  by 
notice  to  treat  in  the  usual  way.  They  could  not  take  the 
sub-soil  and  leave  the  owner  to  recover  compensation  for 
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Justioes. 


<<  Lands 

Glauses 

Acts." 


Sections,    the  injury   (if  any)  which  he  might  suffer  {Farmer  v. 

Waterloo  St   CiU/  Rtf,  Co,,  1895,  1  Ch.  527.    See  Metrop, 

Ry.  Co.  y,' Fowler,  1893,  A.  C.  416). 

This  interpretation  does  not  apply  to  the  word  "  justice  " 
in  sect.  33  {^Davics  v.  S.  SUiff.  My.  Co.,  1851,  2  Prac.  Caa. 
599). 

By  the  Metrop.  Police  Courts  Act,  1839  (2  &  3  Vict. 
0.  71),  8.  14,  a  metropolitan  police  magistrate,  and  by  the 
Stipendiary  Magistrates  Act,  185^  (21  &  22  Vict.  c.  73), 
s.  1 ,  a  stipendiary  magistrate,  may  do  alone  any  act  which 
is  required  to  be  done  by  more  than  one  justice. 

Short  Title  of  Act 

Beetion  4.       IV.  In  citing  this  Act  in  other  Acts  of  Parlia- 
short  title  mcnt  and  in  legal  instruments  it  shall  be  sufficient 
of  the  Act.  ^Q  ^g^j  ^]^Q  expression  '^  The  Lands  Clauses  Con- 
solidation Act,  1845.'' 

By  sect.  23  of  the  Interpretation  Act,  1889  (o2  &  53  Vict, 
c.  63),  it  is  enacted  that  in  any  Act  passed  after  1st  Jan. 
1890,  unless  the  contrary  intention  appears,  the  expres- 
sion '^  Lands  Clauses  Acts"  shall  mean,  as  respects  England 
and  Wales,  the  L.  C.  C.  A.  1845,  the  L.  C.  0.  Acts 
Amendment  Act,  1860,  the  L.  C.  C.  A.  1869,  and  the 
L.  0.  (Umpire)  Act,  1883,  and  any  Acts  for  the  time 
being  in  force  amending  the  same.  To  this  list  must  be 
added  the  L.  C.  (Taxation  of  Costs)  Act,  1895.  For  the 
Acts  subsequent  to  the  L.  C.  C.  A.  1845,  see  infrOy 
pp.  361,  &c. 

Incorporation  of  Portions  of  the  Act  hy  Reference 
to  the  Introductory  Headings. 

V.  And  whereas  it  may  be  convenient  in  some 
cases  to  incorporate  with  Acts  of  Parliament 
hereafter  to  be  passed  some  portion  only  of  the 
provisions  of  this  Act:  be  it  therefore  enacted, 
that  for  the  purpose  of  making  any  such  in- 
corporation it  shall  be  sufficient  in  any  such  Act 
to  enact  that  the  clauses  of  this  Act  with  respect 
to  the  matter  so  proposed  to  be  incorporated 
(describing  such  matter  as  it  is  described  in  this 


Section  6. 

Portions 
of  this  Act 
may  be 
incorpo- 
rated with 
other 
Acts  bj 
reference 
to  head- 
ings of 
groapB. 


CONSTRUCTION  OF  THE  ACT  AND  OF  SPECIAL  ACTS.  59 

Act  In  the  words  introductory  to  the  enactment  Beotion  5. 
with  respect  to  such  matter)  shall  be  incorporated 
with  such  Act,  and  thereupon  all  the,  clauses  and 
provisions  of  this  Act  with  respect  to  the  matter 
so  incorporated  shall,  save  so  far  as  they  shall  be 
expressly  varied  or  excepted  by  such  Act,  form 
part  of  such  Act,  and  such  Act  shall  be  construed 
as  if  the  substance  of  such  clauses  and  provisions 
were  set  forth  therein  with  reference  to  the 
matter  to  which  such  Act  shall  relate. 

Where  the  special  Act  incorporated  generally  this  Act,  Excluj«ion 
but  0zcluded  the  provisions  which  relate  to  "  the  purchase  of  com- 
and  taking  of  lauds  otherwise  than  by  agreement,"  the  clauBes. 
effect  was  to  exclude  all  the  sections  from  lo  to  68  inclu- 
sive, notwithstanding  that  sect.  68  is  not  confined  to  the 
case  of  lands  so  taken  (Ferrari,  Commissioners  of  SewerJi, 
1869,  L.  E.  4  Ex.  2:^7 ;  Dungey  v.  Mayor  of  London,  1869, 
38  L.  J.  C.  P.  298).     But  where  the  special  Act  excepted 
this  Act  "  except  so  much  of  it  as  relates  exclusively  to  the 
purchase  and  taking  of  lands  by  compulsion,"  sect.  68 
was  not  excluded  {Broadhent  v.  Imperial  Gas  Co,,  1^56,  7 
D.  M.  &  G.  4-56.     See  Ferrar  v.  Commissioners  of  SeicerSy 
Joe.  cit,  p.  231). 

While,  however,  the  special  Act,  by  excluding  the  part 
of  this  Act  relating  to  the  purchase  of  lands  otherwise 
than  by  agreement,  may  exclude  sections  in  the  group 
16  to  68  which  do  not  properly  belong  to  that  group, 
other  clauses  in  this  Act  which  relate  to  the  purchase  of 
lands  otherwise  than  by  agreement,  but  which  do  not  fall 
within  the  specified  group,  are  not  excluded  {JReg.  v.  Lord 
Mayor  of  London,  18t)7,  L.  B.  2  Q.  B.  292). 
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§  6.  Power  to  Agree  for  Purchase  with  Owners  and  Persons 
having  any  Interest. 

§    7.  Persons  under  Disability  enabled  to  Sell  and  Convey. 

§    8.  And  exercise  other  Powers. 

§    9.  But  Purchase  Money  to  be  ascertained  by  Valuation. 

§  10.  Power  to  Sell  on  Chief  Bents. 

§  11.  To  be  charged  on  Tolls,  with  Power  of  Distress. 

§  12.  Persons  under  Disability  empowered  to  Sell  for  extra- 
ordinary Purposes. 

§  13.  Company  empowered  to  SeU  such  Lands  and  Purchase 
others,  the  total  Quantity  held  by  them  at  one  Time  not 
exceeding  the  Quantity  prescribed. 

§  14.  Bestriction  in  Case  of  Purchase  from  Persons  under  Dis- 
ability. 

§  15.  Municipal  Corporations  not  to  Sell  without  Approbation  of 
Treasury. 

And  witli  respect  to  the  purchase  of  lands  by 
agreement,  be  it  enacted  as  follows : — 

Power  to  Agree  for  Purchase  with  Owners  and 
Persons  having  any  Interest. 

Section  6.  VI.  Subject  to  the  provisions  of  this  and  the 
Promoters  spccial  Act  it  shall  bc  lawful  for  the  promoters  of 
may  pur-   ^^^  undertaking  to  agree  with  the  owners  of  any 

CD&86  DV  Kj  *J  J 

agreement  lauds  bj  the  spccial  Act  authorized  to  be  taken, 
*!!!!i«.  ^,  and  which  shall  be  required  for  the  purposes  of 

owners  or  i»iii  •!• 

peruoDB  by  such  Act,  and  With  all  parties  having  any  estate 
the*BpwiS  or  interest  in  such  lands,  or  by  this  or  the  special 
Act  Act  enabled  to  sell  and  convey  the  same,  for  the 

to  sell.       absolute  purchase,  for  a  consideration  in  money, 
of  any  such  lands,  or  such  parts  thereof  as  they 
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Bhall  think  proper,  and  of  all  estates  and  interests  ^^^^'^  ^' 
in  such  lands  of  what  kind  soever. 

Where  the  companj  is  already  in  existence,  and  makes  Contract 
an  agreement  with  a  view  to  an  extension  of  its  under-  **'^'**  *^*'**'' 
taking,  although  the   acreement,    if  ultra  vireSy   is  not 
binding  at  the  time,  it  will  become  binding  so  soon  as  the 
necessary  powers  are  conferred  {Hmtern  Counties  Ry,  Co, 
V.  Hawkes,  1855,  5  H.  L.  C.  331). 

As  to  contracts  of  a  nature  not  specifically  authorized  by 
the  statutes  incorporating  the  company,  see  Mayor  of 
Norwich  v.  Norfolk  Ry.  Co.  (1855,  4  E.  &  B.  397). 

1.  The  agreement  to  purchase. 

i.  Form  and  effect  of  agreement, — The  contract  must  be  in  Contract 
writing  so  as  to  comply  with  the  Statute  of  Frauds.  ™*itiiJ*^  ^ 

Specific  performance  of  a  contract  by  a  railway  company 
to  purchase  an  interest  in  land  was  enforced  at  the  suit  of 
the  vendor  as  falling  within  the  provisions  of  that  statute 
in  a  case  where  the  contract  arose  out  of  a  notice  to  treat, 
given  by  the  company,  and  where  the  writing  chiefly 
relied  on — a  letter  by  the  company's  golicitor  in  these 
terms:  "In  this  case  the  company  will  pay  the  1,500/. 
claimed  for  the  purchase  of  Capt.  Inge's  interest " — had 
to  be  supplemented  from  documents  which  had  their  origin 
in  an  intention  to  carry  out  the  purchase  under  the  pro- 
visions of  the  company's  special  Aot  and  this  Act  {Inge  v. 
Birmingham,  8fc.  Ry.  Co,,  1853,  3  D.  M.  &  (i.  658). 

As  to  the  contract  constituted  by  notice  to  treat  followed 
by  an  agreement  settling  the  compensation,  see  infra,  p.  103. 

At  common  law  the  company  is  not  bound  by  a  contract  Contract, 
unless  it  is  under  its  common  seal  {Fin lay  v.  Bristol,  8fc.  ^^^^[^ 
Ry.  Co.,  1852,  7  Ex.  409) ;  but  by  sect.  97  of  the  Com-  blunder 
panics   Clauses  Act,   1845,   a  contract  which,   if    made  seal. 
between  private  persons,  would  be  by  law  required  to  be 
in  writing,  and  signed  by  the  parties  to  be  charged  there- 
with, may  be  made  on  behalf  of  the  company  by  a  com- 
mittee of  directors  appointed  under  eect.  95,  or  by  the 
directors,  and  may  be  signed  by  such  committee  or  any  two 
of  them,  or  any  two  of  the  directors,  and  the  contract  may 
in  the  same  manner  be  varied  or  discharged. 

It  may  be  stipulated  that  the  agreement  shall  come  into  Oom- 
foroe  on  the  passing  of  the  special  Act,  and  in  such  a  case  ^^*^' 
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it  beoomes  operative  on  the  passing  of  the  Act  accordingly 
{Taylor  v.  Chichester ,  Sfc,  Ry,  Co.y  1870,  L.  R.  4  H.  L. 
628). 

A  mere  recital  of  plans  in  an  agreement  will  not  pre- 
clude departure  from  them  unless  the  plans  are  distinctly 
made  part  of  the  agreement.  Thus  wnere  an  agreement 
recited  that  the  company  were  desirous  of  purchasing  land 
for  the  purpose  of  constructing  a  railway  according  to  a 
certain  plan  and  section  thereof  deposited  with  the  parish 
clerk,  and  the  agreement  contained  no  further  notice  of  the 
plan  and  section,  the  company  were  held  not  to  be  bound 
in  consequence  of  the  recital  to  construct  the  railway 
according  to  such  plan  and  section  (Breynton  v.  L.  ^T  N,  W. 
By.  Co,,  1846,  10  Beav.  238). 

"Where,  after  an  agreement  with  a  landowner  for  the 
purchase  of  such  of  his  land  as  might  be  required  for  the 
construction  of  the  railway  at  a  certain  price,  an  Aot  was 
obtained  with  a  deviation  in  the  course  of  the  line  through 
the  landowner's  estate  from  that  originally  proposed,  the 
agreement  was  held  to  be  still  bindmg,  upon  the  ground 
that  the  landowner  had  not  given  due  notice  that  he  would 
not  consider  himself  bound  {Bedford  Sf  Cambridge  By.  Co. 
V.  Stanley  J  1862,  2  J.  &  H.  746).  But  where  under  an 
agreement  for  withdrawal  of  opposition,  any  matter — such 
as  the  diversion  of  a  turnpike  road — ^is  referred  to  arbitra- 
tion, the  company  cannot  depart  from  the  award  ( TFood  v. 
N.  Staff.  Ry.  Co.,  1849,  1  Mac.  &  G.  278). 

ii.  Parties  to  the  agreement. — The  persons  who  may  sell 
to  the  company  by  private  contract  are — (1)  the  owners  of 
the  lands  in  question,  and  (2)  all  persons  having  an  estate 
or  interest  therein,  or  by  this  or  the  special  Act  enabled  to 
sell  and  convey.  The  persons  so  enabled  by  this  Act  are 
enumerated  in  sect.  7  as  follows: — (a)  corporations;  (b) 
tenants  in  tail  or  for  life ;  (c)  married  women  seised  in 
their  own  right  or  entitled  to  dower ;  (d)  guardians ;  (e) 
committees ;  (f)  trustees  for  charitable  or  other  purposes ; 
(g)  executors  and  administrators ;  (h)  persons  entitled  to 
receipt  of  rents  in  possession  or  subject  to  dower;  and 
(i)  lessees  for  life,  or  years,  or  any  less  interest. 

The  purchasing  parties  are  the  promoters  of  the  under- 
taking— i.e,,  the  parties,  whether  company,  undertakers, 
commissioners,  trustees,  corporations,  or  private  persons, 
by  the  special  Act  empowered  to  execute  the  works  (sect.  2, 
mipra,  p.  52), 
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The  purchase  of  lands  by  munioipal  oorporations  is  8eotio&6. 
regulated  by  sect.  107  of  the  Municipal  Corporations  Act,  '^  7~,  : 
18^2  (45  &  46  Vict.  c.  50),  which  provides  as  follows : —     corpora^* 

(1)  Where  a  municipal  corporation  has  not  power  to  tions. 
purchase  or  acquire  land,  or  to  hold  land  in  mort- 
main, the  council  may,  with  the  approval  of  the 
Trecisury,  purchase  or  acquire  any  land  in  such 
manner  and  on  such  terms  and  conditions  as  the 
Treasury  approve,  and  the  same  may  be  conveyed 

to  and  held  by  the  corporation  accordingly. 

(2)  The  provisions  of  the  Lands  Clauses  Consolidation 

Acts,  1845,  186l>  and  1869,  relating  to  the  purchase 
of  land  by  agreement,  and  to  agreements  for  sale, 
and  conveyances,  sales,  and  releases  of  any  lands  or 
hereditaments,  or  any  estate  or  interest  therein  by 
persons  under  disability,  shall  extend  to  all  pur- 
chases of  land  under  this  section. 
This  provision  replaces  sect.  6  of  the  L.  C.  A.,  1860,  as 
to  the  repeal  of  which  see  i/0a,  p.  364.    By  sect.  72  of  the 
Local  Government  Act,  1888  (51  &  52  Vict.  c.  41),  the 
Local  Government  Board  are  substituted  for  the  Treasury 
for  the  purpose  of  approving  acquisitions  of  land. 

Agreements  are  frequently  entered  into  by  the  promoters  Agree- 
with  a  view  to  their  being  performed  by  the  company  after  ^^ 
incorporation  ;  but  in  the  case  of  companies  generally  it  is  incorpora- 
settled  that,  since  the  company  is  not  in  existence  at  the  tion. 
date  of  the  contract,  and  was  not  at  that  date  able  to  con- 
tract, no  subsequent  ratification  will  make  it  binding  upon 
the  company.  To  produce  this  result  the  company  must  enter 
into  a  fresh  contract  to  the  same  effect  {Kclner  v.  Baxter ^ 
1866,  L.  R.  2  C.  P.  174 ;  Re Novthumberhnd  Avenue  Hotel  Co,, 
1886, 33  C.  D.  16) .  In  the  case,  however,  of  companies  which 
axe  ^tablished  by  special  Act,  the  opposition  of  interested 
parties  is  frequently  bought  off  by  concessions  made  by  the 
promoters,  and  the  company  is  not  allowed  subsequently  to 
ignore  the  stipulations  of  which  it  thus  obtains  the  benefit. 
An  agreement  to  withdraw  or  withhold  opposition  to  a 
bill  in  Parliament  is  not  illegal,  and  a  court  of  equity  will 
enforce  a  contract  founded  on  such  a  consideration.     A 
pertion,  acting  on  behalf  of  the  subscribers  to  a  railway  who 
were  then  soliciting  a  bill  in  Parliament  for  the  purpose  of 
forming  them  into  an  incorporated  joint-stock  company,   . 
entered  into  a  contract  with  the  trustees  of  a  road,  whereby 
it  was  stipulated  that,  in  consideration  of  the  trustees  with- 


6i 


LANDS  CLAUSES  CONSOLIDATION  ACT,  1845. 


Section  6 


Transfer 
of  agree- 
ments to 
rival  or 
amalffa* 
mated 
com- 
panies. 


Abandon- 
ment of 
agreement 
made 


drawing  their  opposition  in  Parliament,  and  consenting  to 
forego  certain  clauses  for  the  insertion  of  which  in  the  Act 
they  had  intended  to  press,  a  formal  instrument  to  the 
effect  of  the  clauses  should  be  executed  under  the  seal  of 
the  company  when  incorporated.  The  bill  was  accordingly 
allowed  to  pass  unopposed  and  without  the  clauses.  An 
injunction  was  granted  at  the  suit  of  the  trustees  to 
prevent  the  company  from  violating  the  provisions  con- 
tained in  the  omitted  clauses  [Edwards  v.  The  Gfrand  Juftc^ 
Hon  Rtf.  Co,,  18;36,  1  My.  &  Cr.  650;  Harhy  v.  East  and 
West  India  Docks,  8fc.  By.  Co.,  1851,  1  D.  M.  &  G.  290 ; 
cf,  Raphael  v.  Thames  Valley  Ry,  Co.,  1867,  2  Ch.  147). 

And  although  an  agreement  prior  to  incorporation  has 
not  been  made  with  a  view  to  averting  opposition,  yet 
in  the  case  of  public  undertakings  a  more  liberal  rule  has 
prevailed  than  is  warranted  by  Kelner  v.  Baxter  (supra), 
and  to  make  the  agreement  binding  on  the  company  it  is 
sufficient  that  the  company  have  adopted  it  and  obtained  the 
benefit  of  it  {Gooday  v.  Colchester,  Sfc,  By,  Co,,  1852,  17 
Beav.  132.  See  Eastern  Countm  By.  Co,  v.  Hatches,  1855, 
5  H.  L.  C.  331 ,  pp.  356,  374 ;  Bedford,  8fc.  By,  Co.  v.  Stanley, 
1862,  2  J.  &  H.  746,  p.  759).  But  in  order  that  the  agree- 
ment may  be  specifically  enforced,  it  must  be  definite  and 
proceedings  must  be  taken  without  undue  delay  {Stuart  v, 
L.  Sf  N.  W.  By.  Co.,  1852,  1  D.  M.  &  G.  721). 

And  if  agreements  would  be  binding  upon  the  projected 
company,  the  liability  can  be  transferred  to  a  rival  com- 
pany or  to  an  amalgamated  company.  Thus  if,  when  two 
rival  schemes  are  before  Parliament,  the  promoters  of  the 
two  schemes  agree  that  the  promoters  of  that  which  is 
adopted  shall  take  over  and  be  bound  by  the  contracts  for 
purchase  entered  into  by  the  other,  the  vendors  being  con- 
senting parties,  the  latter  can  obtain  specific  performance 
{Stanley  v.  Chester,  S^-c.  By.  Co.,  1838,  3  My.  &  Cr.  773); 
and  where  under  similar  circumstances  the  tw^o  companies 
are  incorporated  in  one,  they  are  bound  by  the  agreement 
{Preston  v.  Liverpool,  Sfc.  By.  Co.,  1851, 1  Sim.  N.  S.  586  ; 
Capper  V.  Earl  ofLindsey,  1851,  3  H.  L.  0.  293). 

As  to  the  effect  of  parliamentary  recognition  of  a 
contract  by  recital  in  an  Act,  see  Galloway  v.  Mayor  of 
London,  1866,  L.  R.  1  II.  L.  34. 

But  the  company  will  not  be  liable  if  they  do  not  act 
upon  the  agreement  so  as  to  obtain  the  benefit  of  it. 
Thus,  where  a    railway  company  had    abandoned    the 
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nndertaking  without  having  done  anything  to  adopt  an   Section  6. 
agreement  made  before  incorporation,  except  by  staking  r~. 
out  the  intended  line,  specific  performance  was  refused  incorpora- 
{Prenton  v.  Liverpool^  ^'c\  Ri/,  Co.,  ISo-^,  17  Beav.  114).       tion. 

In  another  case  the  agreement  was  made  between  the 
solicitor  of  the  intended  company  and  the  landowner.  The 
company  after  incorporation  neither  entered  upon  the 
land  nor  took  any  proceedings  to  complete  the  railway. 
Although,  as  part  of  the  agreement,  the  plaintiff  had 
withdrawn  his  opposition  to  the  Bill,  it  was  held  that  the 
company  had  not  adopted  and  obtained  the  benefit  of  the 
contract,  so  as  to  bind  them  to  perform  all  its  conditions  in 
favour  of  the  plaintiff,  and  specific  perf«)rmanoe  was  refused 
(Goodai/  V.  CoMmter,  i^T.  Eij.  Co,,  1862,  17  Beav.  132). 

Under  the  liailways  Construction  Facilities  Act,  1864  Contracts 
(27  &  28  Vict.  0.   121,  s.  30),  contracts  relative  to  the  ^^^^^^^^^ 
purchase  and  taking  of  lands  for  a  railway,  entered  into 
by  the  promoters  before  the  incorporation  of  the  company 
by  the  certificate,  are  as  binding  on  the  company  as  if  they 
had  been  entered  into  by  the  company. 

As  to  whether  an  agreement  for  purchase  is  conditional 
on  the  company  obtaining  their  Ac^t  and  executing  the 
works,  see  Bland  y.  Crowley y  1851,  6  Rail.  Cas.  7o6;  Gage 
V.  Neicmarket  Ity.  Co,,  1852,  7  Hail.  Gas.  168 ;  Preston  v. 
Liverpool y  Sfe,  Bt/.,  1^56,  5  II.  L.  C.  605. 

iii.  Lands  ichieh  may  he  pure/tased. — In  order  that  the  Condi - 
purchase  of  lands  may  be  effected  by  agreement,  it  is  *»on8  for 
necessary  that  the  taking  of  the  lands  shall  be  authorized  ^^^  ^^' 
by  the  special  Act,  and  that  the  lands  are  required  for 
the  purposes  of  such  Act.     Both  those  requirements  are 
essential  also  for  the  compulsory  taking  of  lands,  and  they 
are  considered  under  that  head  {ntfra,  p.  93). 

iv.  Consideration  for  the  piirchaHe, — The  consideration  Nature  of 
for  the  purchase  is  in  general  a  lump  sum,  including  both  considera- 
the  value  of  the  land  and  damages  for  severance  or 
otherwise;  but  under  sects.  10  and  11  of  this  Act  and  the 
L.  0.  Amendment  Act,  1860,  it  may  consist  of  a  rent 
charge.  The  agreement  should  provide  expressly  for  the 
costs  of  the  purchase,  including  the  costs  of  preliminary 
negotiations,  and  it  may  also  provide  for  the  construction 
of  accommodation  works.  As  to  settling  the  price  where 
the  parties  are  under  disability,  see  sect.  9. 

A  peer  has  a  right  to  bargain  in  his  individual  character  Considera- 
for  compensation,  provided  that  the  money  is  not  promised  Jj^i^?^^' 
as  a  consideration  for  his  vote  being  given  or  withhold,  peer. 

J.  F 
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Seetion  6.  or  that  there  has  been  no  fraud  intended  or  committed 
upon  any  party  {Simpson  v.  Lord  Hoicdeiiy  1839,  1  By. 
Cas.  347,  371 ;  1^42,  9  CI.  &  F.  61). 
ConBidfira-  If  the  agreement  itself  is  valid,  it  ^vill  not  be  invalidated 
tlr'^  ,  by  the  fact  of  part  of  it  relating  to  compensation  for 
land  not  ii^j^ry  wbich  cannot  take  place  if  the  land  is  not  taken 
taken.  {Tat/lor  V.  Chichcster,  Sfc,  Ry,  Co,,  1870,  L.  R.  4  H.  L.  628). 
Reference  The  amount  to  be  paid  for  the  land  and  for  compensa- 
te arbitra-  ^Jq^^  g^  ^^^  ^^  Other  matters,  such  as  the  construction  of 

accommodation  works  by  the  company,  may  under  the 
agreement  be  referred  to  ai'bitration.  The  compensation 
thus  awarded  will  include  the  damage  which  will  probably 
be  produced  in  the  ordinary  working  of  the  line,  and  it  does 
not  preclude  further  compensation  for  future  unforeseen 
damage  {L,  Sf  Y.  Ry,  Co.  v.  Evans,  l^<51,  15  Beav.  322 ; 
Laicrence  v.  G.  N.  Ry.  Co.,  1851, 16  Q.  B.  64  5) ;  and  as  to  the 
inclusion  of  future  damage  in  an  award,  see  infra,  p.  161. 
Accommo-  An  agreement  before  incorporation,  that  the  arbitrator 
w^la  shall  decide  what  accommodation  works  shall  be  carried 
out,  will  be  ordered  to  be  specifically  performed,  and  the 
works  ordered  by  the  arbitrator  constructed  {Wood  v.  N. 
Staff.  Ry,  Co.,  1849, 13  Jur.  466,  on  app.  1  Mao.  &  G.  278). 
Where  the  agreement  stipulates  for  certain  accommo- 
dation works,  but  the  conveyance  is  silent,  specific  per- 
formance of  the  agreement  will  be  enforced.  The  con- 
veyance does  not  imply  an  abandonment  of  the  agreement 
{FoHter  V.  Birmingham,  l<fc.  Ry,  Co,,  1854,  2  W.  li.  378). 

In  an  action  for  specific  performance  of  an  agreement 
to  make  such  ways,  roads,  and  slips  for  cattle  as  may  be 
necessary,  a  reference  will  be  directed  to  inquire  what  are 
necessary  {Sanderson  v.  Cockermouth,  8fc,  Ry.  Co,,  1850, 
2H.  &TW.327). 

Where  the  reference  is  subject  to  this  Act  and  the  Rail- 
ways Glauses  Act,  1845,  the  award  need  not  include 
accommodation  works  provided  for  by  the  latter  Act 
{Skerrat  v.  N.  Stajf,  Ry,  Co.,  1843,  5  Ry.  Cas.  166) ; 
though  in  general  where  land  is  taken  by  private  contract, 
the  jurisdiction  of  the  Court  to  secure  the  vendor  the 
rights  he  has  contracted  for  is  not  ousted  by  the  provisions 
of  the  Railway  Acts  (Sanderson  v.  Cockermouth,  8fc.  Ry.  Co., 
supra ;  cf.  Storer  v.  G.  W.Ry.  Co.,  1842, 2  Y.  &  C.  C.  C.  48). 
As  to  accommodation  works  to  be  made  by  the  company, 
see  sect.  68,  et  »eq.  of  the  R.  C.  A.  1845 ;  and  as  to  the 
making  of  additional  works  by  the  landowner,  see  sect.  71, 
and  Rhnndda,  If^r.  Ry,  Co.  v.  Talbot,  1897,  2  Ch.  131. 
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2.  Completion  of  the  pnrcliase.  lection  e. 

i.   Thm  for  completion. — ^If  no  time  is  fixed  for  com-  Where  no 
pletion  the  company  will  be  compelled  to  complete  within  time  fixed. 
a  reasonable  time.     They  are  not  entitled  to  insist  that 
they  may  complete  whenever  within  the  limits  of  their 
compulsory  powers  they  want  the  land  (Baker  v.   Met. 
Ry,  Co.,  1862,  31  Beav.  504). 

Where  an  agreement  gives  the  company  an  option  to  Option  to 
take  at  a  specified  price  additional  land  if  required,  the  t**'®  ^'^' 
company  may  take  the  land  after  the  compulsory  powers  J^ 
have  expired  at  any  time  before  the  period  limited  for 
completion  of  the  works  {Rangeley  v.  MicL  Ry,  Co.,  1868, 
3  Ch.  306 ;  Kemp  v.  S.  E.  Ry.  Co.,  1872, 7  Ch.  364).    The 
specified  price   does  not  necessarily  include  damage  by 
severance  {Jones  v.  (?.  W.  Ry.  Co.,  1840, 1  Ry.  Cas.  684). 

ii.  Payment  of  the  purchase  money. — In  the  case  of  a  pur-  Payment 
chase  from  persons  under  disability  the  purchase  money  is  intoComt. 
paid  into  Court  (s.  9),  and  this  is  treated  as  payment  to  the 
persons  entitled  {Taylor  v.  Chichester^  8fc.  Ry.  Co.,  supra). 

Where  a  cheque  is  given  for  the  amouut  of  the  purchase  innol- 
money,  and  by  request  of  the  company  it  is  held  over,  and  vency  of 
the  bank  fails  in  tiie  interval  before  presentation,  the  loss  °^^' 
will  fall  on  the  company  and  not  on  the  landowner  ( JFard 
v.  Oxford,  W.  8f  W.  Ry.  Co.,  1852,  2  D.  M.  &  G.  750).  ^ 

Where  a  deposit  was,  at  the  request  of  the  vendor,  paid 
into  a  certain  bank,  and  the  deposit  was  to  be  treated  as 
payment,  and  not  merely  as  security,  upon  the  insolvency 
of  the  bank  the  loss  was  thrown  upon  the  vendor  {Sir  JT. 
St.  Paul  V.  Birmingham,  Sfc.  Ry.  Co.,  1853, 11  Hare,  30;)). 

Where  the  contract  is  such  that  a  part  of  the  purchase  Forfeiture 
money  (not  being  a  mere  deposit)  is  to  be  paid  at  once  and  of  pur- 
the  rest  at  a  future  day,  but  upon  default  in  the  second  ^J^j^ 
payment  the  sum  first  paid  is  to  be  forfeited,  probably  the 
contract  is  ultra  vires  and  void  ;  but  at  any  rate  the  com- 
pany will  be  relieved  against  the  forfeiture  {Re  iJagenham 
{Thames)  Bock  Co.,  1873,  8  Ch.  1022). 

In  the  ordinary  case  of  a  purchase  from  a  person  claim-  Entry 
ing  to  be  absolute  owner,  the  company  are  not  entitled  to  l»^o™ 
enter  before  the  purchase  money  has  been   paid  to  the  P*^™®°  • 
vendor  and  the  conveyance  executed.     Thus,  where  a 
vendor  is  selling  by  agreement,  and  a  dispute  arises  as  to 
his  interest  in  the  land  and  he  claims  specific  performance, 
the  company  are  not  entitled  to  be  let  into  possession  on 
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8eetio&  6.  paying  the  whole  purchase  money  into  Court  in  the  action. 
I^or  immediate  possession  they  must  proceed  under  sects.  76 
and  85  {Bygravc  v.  M.  B.  W,,  1886,  32  C.  D.  147). 

But  where  the  agreement  contemplates  a  future  payment 
of  purchase  money,  the  company's  entry  may  precede  the 
time  for  full  completion  of  the  purchase.  Where  no  time 
was  mentioned  for  payment,  but  interest  was  to  be  payable 
on  the  sum  agreed  upon  as  the  price  from  the  date  of  the 
commencement  of  the  works  until  the  purchase  money  was 
paid,  immediate  specific  performance  was  refused  to  the 
vendor.  The  agreement  contemplated  a  future  payment 
of  principal  for  which  no  time  was  fixed  (Bodington  v.  G. 
TF.  Ry.  Co.,  1849,  13  Jur.  144).  And  payment  of  a  part 
of  the  purchase  money  has  been  held  to  give  the  company 
the  right  to  possession  {Capps  v.  Norwich,  Sfc,  Ry.  Co.^ 
1863,  11  "W.  K.  657).  The  vendor  suing  for  specific  per- 
formance under  such  circumstances  is  not  entitled  to  have 
the  purchase  money. paid  into  Court  {Pryse  v.  Cambrian 
Ry.  Co.,  1867,  2  Ch.  444). 

Where  the  purchase  money  was  to  be  ascertained  by  a 
reference,  and  was  to  be  paid  within  three  days  of  the 
award,  and  "  thereupon  "  the  vendor  was  to  execute  a  con- 
veyance "  subject "  to  payment  into  Court,  the  payment  of 
the  money  and  the  execution  of  the  conveyance  were  held 
not  to  be  dependent  conditions,  but  the  payment  was  to 
precede  the  conveyance,  and  until  payment  the  conveyance 
need  not  be  tendered  {Lindsay  v.  Direct  London  and  Ports- 
mouth  Ry,  Co.^  1850,  1  Prac.  Cas.  529). 


Tender  of 
convey- 
ance. 


Interest 
payable 
from  date 
for  com- 
pletion. 


p!aymeiit 
into  Court 


iii.  Interest  on  purchase  7nonpy. — It  is  the  ordinary  rule 
as  between  vendor  and  purchaser  that  after  the  time  fixed 
for  completion  the  vendor  is  entitled  to  interest  and  the 
purchaser  to  the  rents  and  profits.  But  where  the  vendor 
is  in  occupation  of  the  premises  for  the  purpose  of  his 
business  and  continues  in  occupation  in  consequence  of  the 
purchasei's  default,  although  he  is  entitled  to  receive 
interest,  he  is  not  liable  to  pay  an  occupation  rent  {Leggott 
V.  Met.  Ry.  Co.,  1870,  5  Ch.  p.  719).  This  decision, 
however,  proceeded  upon  the  consideration  of  the  incon- 
venience of  the  vendor's  occupation  under  such  circum- 
stances. If  the  occupation  has  been  in  fact  beneficial  he 
will  be  charged  with  the  sum  which  fairly  represpnts  the 
rent  {Met.  Ry.  Co.  v.  Defries,  1877,  2  Q.  B.  D.  387). 

Interest  runs  till  payment  to  the  person  entitled  or  into 
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Court  {Re  Belfast  Water  CommmionerSy  1884,  15  L.  R.  Ir.    Saetion  6. 

13 ;  Ex  p.  White,  1840,  9  L.  J.  Ex.  Eq.  9).     But  in  the  -^ 

absence  of  special  circumstances  payment  into  Court,  where  interest, 
this  is  the  proper  course,  will  stop  interest  running  against 
the  company,  and  for  the  purpose  of  an  agreement  regu- 
lating the  payment  of  interest  such  payment  will  be  treated 
as  the  completion  of  the  purchase.  Where  interest  was  to 
be  paid  to  the  vendor  up  to  the  day  when  the  purchase 
should  be  completed,  it  was  held  that  this  referred  to  com- 
pletion of  the  purchase  by  the  purchaser,  and  that  the  pur- 
chase was  completed  on  his  part  by  the  payment  of  the 
purchase  money  into  Court  {Lein's  v.  S.  Wales  liij.  Co.^  18-32, 
10  Hare,  1 18).  But  where  by  their  conduct  the  purchasers 
had  acquiesced  for  over  a  year  in  a  demand  for  interest  at 
5/.  per  cent,  till  the  purchase  should  be  completed,  this  was 
payable  notwithstanding  payment  of  the  purchase  money 
into  Court,  the  amount  having  remained  uninvested  {Ex  p. 
Earl  of  Ilardirivke,  l8o2,  1  D.  M.  &  G.  297). 

Under  an  agreement  for  the  purchase  of  lands  which 
were  the  subject  of  an  action,  the  purchase  money  was  to 
be  paid  into  a  bank  pending  the  approval  of  the  contract, 
when  it  was  to  be  paid  into  Court.  The  company  paid 
the  money  into  the  bank,  but  they  did  not  apply  to  have  it 

?aid  into  Court  till  long  after  the  approval  of  the  purchase, 
'hey  were  charged  with  interest  from  the  date  of  the 
contract  {Chambers  v.  White,  18o0,  14  Jur.  1129). 

A   sum   of  money   was  paid    into  Court    by   a  local  IntcreBt 
authority  for  lands  taken  compulsorily  by  them  under  the  ^f  p^^ 
Artizans  and    Labourers'   Dwellings   Improvement  Act,  not  paid. 
1875  (}^S  &  39  Vict.  c.  36).     On  appeal  a  verdict  for  a 
larger  sum  was  given  by  a  jury,  and  the  excess  was  sub- 
sequently paid  into  Court.      Interest  at  41.  per  cent,  was 
allowed  on  such  excess  from  the  date  of  the  first  payment 
to  the  date  of  the  second  payment  {Re  Shaic  Sf  The  Corp,  of 
Birmingham^  1884,  27  C.  D.  614 ;  Re  Xavan  Sf  Kiugscourt 
By.  Co,,  1876,  Ir.  R.  10  Eq.  113). 

3.  Bemedies  for  non-completion. 

The  agreement  for  sale  can  be  enforced  in  an  action  for  Specific 
specific  performance,  and  such  remedy  is  not  excluded  by  perform- 
the  fact  of  an  action  at  law  being  maintainable  {Eastern  *^*** 
Counties  Ry,  Co,  v.  Haiches,  1855,  5  H.  L.  C.  331).    Specific 
performance  has  been  ordered  against  a  railway  company 
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Section  6. 


Puroliase 
money 
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be  paid 
into  Court. 


Abandon* 
ment  of 
agree- 
ment. 


Lien  for 

unpaid 

puruhase 


on  the  ground  of  part  performance  where  by  their  acts  they 
have  ratified  a  contract  entered  into  by  an  agent  without 
authority,  although  the  contract  was  not  under  seal*  or 
otherwise  good  under  the  Companies  Clauses  Act,  1845,  s.  97 
( Wikon  V.  West  Hartlepool Bi/,  Co,,  I860,  2  D.  J.  &  8.  475 ; 
London  Sf  Birm,  By,  Co.  v.  Winter,  1840,  Cr.  &  Ph.  57). 

Where  the  amount  of  purchase  money  has  been  fixed  by 
arbitration  and  an  action  is  brought  for  specific  per- 
formance, the  company,  if  the  title  has  been  accepted  and 
they  are  in  possession,  will  be  ordered  to  pay  the  amount 
into  Court,  notwithstanding  that  they  object  to  the  award, 
no  actual  steps  to  set  it  aside  having  been  taken  (5.  E,  By. 
Co.  V.  Z.  B.  Sf  S.  C.  By.  Co.,  1866,  14  W.  R  666).  An 
order  for  payment  of  the  purchase  money  and  interest  into 
Court  within  three  months  has  been  made  before  delivery 
of  the  statement  of  claim  (Bond  v.  JfullSf  Barnsl^y  By.,  Sfc. 
Co.,  W.  N.  1887,  p.  88 ;  cf.  Griffit/is  v.  Crystal  Palace,  ^c. 
By.  Co.,  1866,  14Lr.  T.  753). 

Before  judgment  for  specific  performance,  the  landowner 
must  prove  his  title,  and,  if  necessary,  a  reference  to 
Chambers  for  investigation  of  the  title  will  be  directed 
[Gumton  v.  E.  Gloucestershire  By.  Co.,  1868,  18  L.  T.  8)  ; 
out  where  by  the  agreement  the  company  have  undertaken 
to  obtain  from  Parliament  powers  to  enable  the  vendor  to 
make  a  good  title,  they  cannot  set  up  his  deficient  title  as  a 
defence  to  an  action  for  specific  performance  {Eastern 
Counties  By.  Co.  v.  Hatches,  supra).  Where  the  vendor  had 
only  a  contract  for  purchase  of  the  land,  but  had  not  paid 
his  purchase  money,  and  seemed  to  have  abandoned  the 
possession,  specific  performance  against  him  and  his  vendor 
was  refused  {8.  E.  By.  Co.  v.  Knott,  1852, 10  Hare,  122). 

If,  after  agreement,  the  company  subsequently  proceed 
under  their  compulsory  powers — as  where  they  give  notice 
to  treat  (before  claiming  the  benefit  of  the  agreement)  and 
enter  under  sect.  85 — they  will  be  taken  to  have  abandoned 
the  agreement,  and  so  will  not  be  able  to  obtain  specifio 
performance  {Bedford,  8fc.  By.  Co.  v.  Stanley,  1862,  2  J.  & 
H.  746).  But  notice  to  treat  given  with  a  view  to  ascer- 
taining the  amount  by  arbitration  under  the  agreement  is 
not  a  waiver  of  the  agreement  {S.  Devon  Shipping  Co.  v. 
Metrop.  B.  W,  W.  N.  1876,  167). 

The  unpaid  vendor  of  land  of  which  a  railway  company 
have  taken  possession  has  a  lien  on  the  land  for  the  pur- 
chase money,  and  also  for  the  money  payable  to  him  as 
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compensation  for  damages  by  severance  and  injury  to  his   Beotion  6. 
adjoiniug  land,  unless  such  compensation  is  the  subject  of 
a  separate  agreement  between  him  and  the  company  ;  and  enforced 
the  Court  will  enforce  the  lien  by  sale,  although  the  rail-  by  sale. 
way  has  been  made  over  the  land,  and  opened  for  public 
use  ( Walker  v.  mire,  8fc,  JRt/.  Co.,  1865,  1  Eq.  195  ;  Sedg- 
wick V.  Watford,  8fc.  Ry.  Co.,  1867,  36  L.  J.  Ch.  379 ; 
Ware  v.  Aylesbury,  8fc.  Ry.  Co.,  1873,  28  L.  T.  893 ;  Raper 
V.  Crystal  Palace,  Sfc.  Ry.  Co.,  1868, 16  W.  E.  413). 

A   vendor  of  land  to  a  railway  company,  who  have 
entered  and  used  it  for  the  purpose  of  their  railway,  is 
entitled  to   the  same  lien  on  the  land  for  the  unpaid 
purchase  money,  and  the  same  remedies  for  enforcing  it, 
as  an  ordinary  vendor.     Hence,  where  the  company  have 
entered  on  part  under  sect.  85,  and  on  part  under  agree- 
ment, and  an  order  has  been  made  for  specific  performance 
and  payment,  the  vendor  is  entitled,  in  default  of  payment, 
to  a  sale  of  the  land,  although  the  railway  is  actually 
made  and  ready  for  traflBc.     The  decision  in   Walker  v. 
Ware,  8fc.  Ry.  Co.  has  been  repeatedly  followed  ( Winff  v. 
Tottenham,  iifc.  Ry.  Co.,  1868,  3  Ch.  740.     See  Uarl  St. 
Germans  v.   Crystal  Palace  Ry.  Co.,  1871,  II  Eq.  568; 
Vyner  v.  ffoylake  Ry.  Co.,  1868,  17  VV.  R.  92). 

The  vendor  is  not  deprived  of  his  lien  by  a  deposit  and  Lien  not 
bond  under  sect.  85,  or  by  accepting  a  deposit  in  the  name  by^g^t^- 
of  trustees  in  lieu  of  the  statutory  deposit,  if  the  purchase  tory  de- 
and    compensation    moneys   exceed    the    deposited    sum  posit  or 
{Walker  v.  Ware,  Sfc.  Ry.  Co.,  1865,  1  Eq.  1^5).  by  bond. 

Where  the  agreement  was  that  the  company  should  pay 
2,000/.  in  cash,  or,  at  the  option  of  the  company,  in  such 
securities  as  should  be  agreed  upon  between  the  parties, 
and  the  company  gave  a  bond  for  that  amount,  it  was 
held  that  this  was  not  a  contract  to  take  securities  instead 
of  cash,  and  that  the  vendor  had  a  lien  for  his  purchase 
money,  and  was  entitled  to  a  sale  in  default  of  payment 
{Pell  V.  Mid.  and  S.  Wales  Ry.  Co.,  1869,  17  W.  R.  5u6). 

Where  there  is  a  judgment  for  specific  performance  Formal 
against  a  railway  company,  but  no  declaration  of  lien,  ^®  ^*^^ 
the  vendor  cannot  enforce  his  lien  under  the  liberty  to  required, 
apply,  especially  if  there  are  incumbrancers,  not  parties  to 
the  suit,  whose  rights  would  be  affected  by  the  lien  {A.-G. 
V.  Sittingbourne  and  Sheerness  Ry.  Co.,  1866,  1  Eq.  636 ; 
Heriot  V.  L.  C.  Sf  D.  Ry.  Co.,  1867,  16  L.  T.  473). 

Where  there  has  been  a  declaration  of  lien  against  the 
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6eetioii  6.  company,  the  Court  will,  on  petition,  direct  a  sale  in  default 

of  payment  by  a  short  day.     A  railway  company  has  no 

more    right    to    indulgence    than    an    ordinary    vendor 

{WWiams  v.  G,  K  By,  Co.,  1808,  16  W.  It.  821). 

Pending         "Where  the  unpaid  vendor  has   commenced  an  action 

^junction  ^g^^^^^  ^^®  company  to  enforce  his  hen,  the  Court  will 

against       not  grant  an  injunction  against  the  company  before  judg- 

ufling  line,  ment  in  the  action,  even  though  the  company  admit  their 

liability.      An  interlocutory  application,  it  was  said,  to 

prevent  the  company  from  running  their  trains  is  monstrous 

{Latimer  v.  Ai/lc-sbun/,  Sfc.  Ry,  Co.,  1878,  9  C.  D.  385).  And 

it  is  the  same  after  judgment.     The  Court  will  not,  for  the 

purpose  of  enforcing  the  hen  of  an  unpaid  vendor,  restrain 

the  company  from  running  trains  until  the  sale  (directed 

by  the  order)  of  the  land  in  question  {Lycett  v.  Stafford^ 

8fc,  Ihj,  Co,,  1872,  13  Eq.  261). 

An  injunction  against  the  user  of  the  land  by  the 
railway  company  should  not  be  granted,  as  it  makes  the 
land  useless  to  both  parties ;  but  pending  sale,  where  the 
company  is  insolvent,  a  receiver  should  be  appointed  and 
be  let  into  immediate  possession.  Upon  the  sale  to  enforce 
the  lien  the  land  is  sold  free  from  any  claim  of  user  by 
the  company,  or  by  the  public  as  claiming  through  the 
company  {Motrins  v.  /.  of  Wight  My,  Co.,  J  870,  5  Ch.  414  ; 
Keane  v.  Athennj,  ^t.  'Ry.  Co.,  1870,  19  AV.  R.  318;  cf. 
Cosens  v.  Bognor  By.  Co.,  1866,  1  Ch.  594 ;  WilUams  v. 
Ayleshiry,  8^x.  By.  Co.,  1873,  28  L.  T.  547;  Kchon  v. 
SaWshury,  8^'c.  By.  Co.,  1868,  16  W.  R.  1074). 

Where  a  company  are  let  into  possession  on  giving  a 
bond  for  payment  of  the  purchase  money  on  a  future  day, 
and  default  is  made  on  the  bond,  the  landowner  is  not 
thereupon  entitled  to  an  injunction  to  restrain  the  company 
from  continuing  in  possession  until  the  purchase  money  is 
paid  ;  though  he  may  be  entitled  to  a  receiver  or  to  have 
the  money  paid  into  Court  [Pell  v.  Northawpton,  ^c.  By, 
Co.,  1806,  2  Ch.  100). 
Xnjnnction      But  if  the  land  is  in  fact  unsaleable,  an  order  directing  a 
^hCTe        ®^^®  ^^^^  ^®  dispensed  with  and  the  company  restrained 
land  un-     from  Using  it.     Where  an  unpaid  vendor  of  land  taken  by 
saleable,     a  railway   company   under  its    compulsory  powers,   the 
purchase  money  and  compensation  being  settled  by  agree- 
ment, has  commenced  an  action  to  enforce  his  lien,  and  an 
order  has  been  made  for  payment  with  a  declaration  of 
lien  and  with  liberty  in  default  of  payment  to  apply  to 
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enforce  the  lien,  but  the  order  coutaios  no  order  for  sale,  Seotion  6. 
the  Court  will,  on  default  in  payment,  upon  evidence  ■" 
being  given  that  the  land  is  unsaleable,  grant  an  injunc- 
tion to  restrain  the  company  from  running  trains  over  the 
railway,  and  from  continuing  in  possession  of  the  land 
{AUgood  V.  Mevrylent  and  Darlinyton  lly,  Co.^  1886,  33 
Ch.  D.  571). 

Where  the  company   had  agreed  to  pay  the  purchase  Delivery 
money  on  a  certain  day,  but  had  failed  to  do  so,  the  Court  ^^^^x^f 
made  an  order  that  the  money  should  be  paid  within  six  of  pay- 
months,  or  the  land  delivered  up,  this  being  the  usual  ment. 
practice  in  a  case  between  individuals,  and  the  position  of 
a  company  who  have  purchased  land  being  precisely  the 
same  as  that  of  an  individual  {Sutton  v.  Hot/ lake  lif/,  Co,^ 
1869,  20  L.  T.  214;  Cooper  v.  L.   C,  i<f  D.  Ry,   Co,, 
1866,  14  W.  E.  985  ;  and  see  Earl  of  Jerney  v.  «.  Wales 
Mineral  By.  Co.,  1868, 19  L.  T.  446).     But  if  the  company 
have  entered  into  possession  before  completion,  and  the 
property  has  in  consequence  been  deteriorated,  they  must 
pay  the  purchase  money  into  Court  without  being  allowed 
the  usual  option  of  giving  up  possession  {Fope  v.  Of,  E,  By. 
(7o.,  1866,  3Eq.  171). 

In  an  action  by  an  unpaid  vendor  against  a  railway  Parties  to 
company  debenture  holders  of  the  company,  who  in  another  action  by 
action   have   obtained  a  receiver,  are  properly  made  co-  ^^^^ 
defendants  {Draxy.  Somerset  i<f  Dorset  liy,  Co.,  1868,  ^38^., 

LT    nv.    *'}'iO\  JJebenlure 

.  J.  \jI1.  Z6Z).  ^  holders. 

In  an  action  by  unpaid  vendors  against  two  railway  Lessor  and 
companies,  namely,  the  purchasing  company  and  their  lessee 
lessees,  for  specific  performance,  payment,  injunction,  and  ^™P^y* 
declaration  of  lien,  and  that  the  lien  might  be  enforced  by 
a  sale ;  it  was  held  that  the  lessees  were  properly  made 
parties  as  being  persons  in  possession  who  would  be  affected 
by  the  order.  Payment  was  ordered  and  a  lien  declared 
against  both  companies  with  leave,  in  default  of  payment, 
to  apply  for  an  injunction  and  the  appointment  of  a 
receiver  to  enforce  the  lien  {B.  of  Wineh ester  v.  Mid- Hants 
By.  Co.,  Ib67,  5  Eq.  17).  So  a  company  which  works  the 
line  for  the  purchasing  company  under  a  traffic  agreement 
is  a  proper  party  to  the  action  {Marling  v.  Stone/ionse  8f 
Naihicorth  By.  Co.,  1869,  38  L.  J.  Ch.  306)  ;  or  which 
works  the  line  under  parliamentary  powers  {Good ford  v. 
Stonehouse  8f  Nailstcorth  By.  Co.,  Ib69,  38  L.  J.  Ch.  307) ; 
or  which  works  the  line  simply  under  a  resolution  of  its 
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Section  6.  own  directors  without   any  lease  or  agreement  (E,  Sf, 

Germans  v.  Cnjstil  Palace  Ry.  Co.,  1871,  11  Eq.  568). 

Effect  of  -^^  unpaid  vendor  will,  have  leave  to  work  out  a  judg- 
an  Act  ment  for  specific  performance  against  a  company  which  has 
restrain-  entered  into  possession,  notwithstanding  the  passing  of  an 
ti<m.  -A^ct  subsequently  to  the  judgment  to  restrain  the  con- 

tinuance of  suits  without  leave  of  the  Court ;  but  it  is 
doubtful  whether  the  Court  will  order  a  sale  of  the  land 
in  such  a  case  {Oriffith  v.  Cambrian  Ry,  Co,,  1869,  17  W. 
R.  979).  And  as  to  restraining  actions  when  an  arrange- 
ment is  made  under  the  Rail.  Comp.  Act,  1867,  see  sect.  7 
of  that  Act. 


Persons  under  DisahilHy  enabled  to  sell  and 

convey. 

Section  1       VII.  It  shall  be  lawful  for  all  parties,  being 
Persona      seised,  possesscd  of,  or  entitled  to  any  such  lands, 
to  seinind  ^^  ^^^7  ©stato  or  interest  therein,  to  sell  and  con- 
convey:     vey  or  release  the  same  to  the  promoters  of  the 
tions!"^"     undertaking,    and    to    enter   into   all   necessary 
tenants  in  agreements  for  that  purpose ;  and  particularly  it 
tenants      shall  bc  lawful  for  all  or  any  of  the  following 
foriifes      parties  so  seised,  possessed,  or  entitled  as  af ore- 
women,      said  so  to  sell,  convey,  or  release — that  is  to  say, 
com"?^*^**  all  corporations,  tenants  in  tail  or  for  life,  married 
mittees,      womcn  sciscd  in  their  own  right  or  entitled  to 
ex'^utore    dowcr,    guardians,    committees   of    lunatics   and 
Aco.        '  idiots,  trustees  or  f eofFees  in  trust  for  charitable  or 
other  purposes,  executors  and  administrators,  and 
all  parties  for  the  time  being  entitled  to  the  receipt 
of  the  rents  and  profits  of  any  such  lands  in  posses- 
sion or  subject  to  any  estate  in  dower,  or  to  any 
lease  for  life,  or  for  lives  and  years,  or  for  years. 
Convey-     or  any  less  interest ;  and  the  power  so  to  sell  and 
passes       convey  or  release  as  aforesaid  may  lawfully  be 
estate  of     excrciscd  by  all  such  parties,  other  than  married 
dermen,     womcn  entitled  to  dower,  or  lessees  for  life,  or 
for  lives  and  years,  or  for  years,  or  for  any  less 


married 
woman  as 
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interest,  not  only  on  behalf  of  themselves  and   section  y. 
their  respective  heirs,  executors,  administrators,  if  sole, 
and  successors,  but   also  for  and   on  behalf   of  7^^^\ 
every  person  entitled   in   reversion,   remainder,  cestui  que 
or  expectancy  after  them,  or  in  defeasance  of  the  ''''"^'• 
estates  of  such  parties,  and  as  to  such  married 
women,  whether  they  be  of  full  age  or  not,  as  if 
they  were  sole  and  of  full  age,  and  as  to  such 
guardians,   on  behalf  of  their  wards,  and  as  to 
such  committees,  on  behalf  of  the  lunatics  and 
idiots  of  whom  they  are  the  committees  respec- 
tively, and  that  to  the  same  extent  as  such  wives, 
wards,    lunatics,    and   idiots   respectively   could 
have  exercised  the  same  power  under  the  autho- 
rity of  this  or  the  special  Act  if  they  had  respec- 
tively been  under  no  disability,  and  as  to  such 
trustees,  executors,  and  administrators,  on  behalf 
of  their  cestui  que  trusts^  whether  infants,  issue 
unborn,  lunatics,  femes  covert,  or  other  persons, 
and  that  to  the  same  extent  as  such  cestui  que 
trusts  respectively  could  have  exercised  the  same 
powers  under  the  authority  of  this  and  the  special 
Act  if  they  had  respectively  been    under    no 
disability. 

This  section  enables  persons  entitled  to  limited  interests  Effect  of 
in  possession  (except  married  women  entitled  to  dower  and  ^®°*-  ^* 
lessees  for  life  or  years)  to  agree  to  sell  and  to  convey  the 
fee,  and  it  invests  with  the  same  power  owners  who  are 
under  disability  (infants  acting  by  their  guardians  and 
lunatics  by  their  committees),  and  trustees  and  personal 
representatives;  but  the  purchase  and  compensation  money 
must  be  ascertained  in  accordance  with  the  provisions  of 
sect.  9. 

For  the  application  of  the  purchase  money  payable  in  Applica- 
respect  of  lands  taken  from  persons  under  disability,  see  **^q2™ 

sects*  0»7""~oU«  money. 

Tenant  in  tail. — Inalienable  estates  tail  are  within  this  Inalien- 
section,  and  may  be  conveyed  by  the  tenant  in  tail  in  pos-  ^^}^ 

taU. 
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Section  7.  session ;  but  this  Act  does  not  extend  to  the  Crown,  for  the 
Ki"g  iiot  being  specially  named  in  it,  the  rights  of  the 
Crown  are  unaffected  by  it  [Re  The  Cuekfield  Burial  Boards 
1854,  19  Beav.  153). 
Tenant  Under  this  section  an  equitable  tenant  for  life  cannot 

for  life.  convey  alone,  but  must  join  the  parties  having  the  legal 
estate  [Lipjnncott  v.  Smyth,  1860,  8  W.  E.  33t) ;  r/.  Hall 
V.  L.  C,  (^  D,  Ry.  Co,,  1866,  14  L.  T.  351). 

As  to  whether  a  tenant  for  life  subject  to  a  limitation 
over  in  the  event  of  alienation  can  sell  under  this  Act,  see 
Devenkh  v.  Brown  (1856,  2  Jur.  N.  S.  1043).  The  sale 
can,  if  necessaiy,  be  efEected  under  the  Settled  Land  Act, 
1882. 

Where  a  railway  company  have  given  notices  to  treat  to  a 
legal  tenant  for  life  under  a  settlement  and  to  the  trustees 
of  the  settlement  who  have  a  power  of  sale  with  his  con- 
sent, and  the  purchase  money  for  the  life  estate  is  fixed  as 
between  the  company  and  the  tenant  for  life  by  arbitration 
under  this  Act,  the  trustees  taking  no  part  in  the  reference, 
the  company  cannot  require  the  sale  to  be  completed  as  a 
sale  by  the  trustees,  but  it  must  be  completed  as  a  sale  by 
the  tenant  for  life  under  the  Act  (Re  Pigott  ^  G,  W.  Ry, 
Co,,  1881,  18  C.  D.  146). 

Upon  a  sale  by  a  tenant  for  life  in  possession,  the 
existence  of  leases  was  overlooked,  and  the  company  had 
to  compensate  the  lessees.  The  vendor  died  before  pay- 
ment of  the  purchase  money,  and  the  leases  had  either 
expired  in  his  life  or  were  not  binding  on  the  next  tenant 
for  life.  It  was  held  that  the  company  could  not  as 
against  him  deduct  the  compensation  paid  to  the  lessees 
from  the  purchase  money  of  the  land  (iV.  Staff,  Ry,  Co,  v. 
Latrton,  18()3,  3  N.  R.  31). 
Interest  Where  the  tenant  for  life  upon  a  sale  to  a  railway  com- 

^yabie  to  pany  stipulated  for  5  per  cent,  interest  on  the  purchase 
life.  money  until  conveyance,  it  was  held  that  this  large  rate  of 

interest  was  not  an  unfair  advantage  to  take  of  his  posi- 
tion, and  that  no  part  of  it  need  be  accumulated  as  capital 
[Re  Hungerford  8f  Rugby,  ^x,  Ry,  Co,,  1855,  1  Jur.  N.  S, 
845). 
Power  of  As  to  agreements  with  persons  having  a  power  of 
STt'"'"      appointment,    see   Re  Dykes'   Estate,  1869,  7   Eq,    337; 

Morgan  v.  Milmav,  1853,  3  D.  M.  &  G.  24. 
Married  The  M.  AV.  P.  A.  1882  has  diminibhed  the  importance  of 

women.      \^  section  SO  far  as  married  women  are  concerned,  their 
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lands  being  frequently  their  statutory  separate  property,  so  Section  7. 
that  they  can  convey  without  deed  acknowledged  and  without 
the  husband's  concurrence  (see  DnnnmondSf  DaviW  Contract ^ 
1891,  1  Ch.  624).  Apart  from  that  statute,  where  land 
stands  limited  to  a  w^oman  and  her  husband  in  fee  in 
remainder,  she  may  convey  under  this  section  {Cooper  v. 
Ga:ftling,  1863,  11  W.  E.  931). 

A  trustee  ifor  a  married  woman  who  is  absolutely 
entitled  for  her  separate  use  cannot  sell  under  this  section 
{Peters  v.  Lewes,  ^'c.  Ry.  Co.,  IbBI,  18  C.  D.  429). 

As  to  guardians,  see  Frend  &  Ware's  Ry .  Prec.  p.  237.     Guar- 

The  section  only  authorizes  the  sale  of  the  land  of  a  **"**. 
person  of  unsound  mind  by  his  committee  {Re  Tugtcelly  ^^^^^^^' 
1884,  27  C.  D.  309),  and  the  sanction  of  the  judge  in 
lunacy  (see  Lunacy  Act,  1890,  s.  120)  must  first  be  obtained 
(Re  Taylor,  1849,  1  Mac.  &  G.  210).  But  a  sale  can  be 
effected  in  the  case  of  other  persons  of  the  classes  specified 
in  sect.  116  of  the  Lunacy  Act,  1890,  under  the  provisions 
of  that  Act  (see  sects.  116  (2),  120,  and  Lunacy  Act, 
1891,  sect.  27  (4)).  As  to  the  exercise  of  the  jurisdiction 
as  regards  the  administration  and  management  of  the 
estates  of  persons  of  unsound  mind  by  the  masters  in 
lunacy,  see  the  Lunacy  Act,  lb91,  sect.  27  (1),  and  liules 
in  Lunacy,  1892,  r.  11. 

It  was    held   by   Lord    Cranworth,   V.-C,   in   Ex  p.  Conver- 
Flamank  (1851,  1  Sim.  N.  S.  260),  that  where  land  was  won  of  ^ 
taken  from  a  person  of  unsound  mind  not  so  found,  and  ^^?^}1^  * 
the  purchase  money  paid  into  Court,  a   conversion   was 
effected  and  the  money  passed  on  the  lunatic's  death  as 
personal  estate.     The  money,  which  had  been  assessed  by 
a  surveyor  appointed  by  two  justices,  was  treated  as  being 
paid  to  a  party  seised  in  fee  and  competent  to  sell.     But 
the  result  was  dissented  from  by  Pearson,  J.,  in  Re  Tug  well 
(1884,  27  C.  D.  309),  upon  the  ground  that  the  only 
person  empowered  by  the  Act  to  sell  for  the  lunatic  is  his 
committee,  and  under  similar  circumstances  the  fund  in 
Court  was  ordered  to  be  transferred  to  the  heir,  he  being 
willing  to  confirm  the  sale. 

Where  trustees  with  a  power  of  sale  profess  to  convey  Trustees. 
under  the  provisions  of  this  Act,  the  validity  of  the  sale 
must  be  determined  without  reference  to  the  power  {Peters 
V.  Leures,  8fc.  Ry.  Co.,  1881,  Is  C.  D.  429). 

Where   the  agreement  relates  to   lands   subjpct  to  a  Charity 
charitable  trust,  which  are  subject  to  the  jurisdiction  of  ^*^^- 
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Seetion  7.  the  Charity  Commissioners  (see  lie  Clergy  Orphan  Corp.j 

1894,  3  Ch.  145),  the  consent  of  the  Commissioners  must 

be  obtained  (Charitable  Trusts  Act,  1855,  s.  29). 

Land  purchased  by  a  ward  of  the  City  of  London  for 

the  purpose  of  providing  rooms  for  transacting  the  business 

of  the  ward  is  not  subject  to  a  charitable  trust,  and  can  be 

sold  to  a  railway  company  without  reference  to  this  section 

Finnis  8f  Young  to  Forbes  Sf  Pochin,  No.  1,  1883,  24 

\  D.  587). 


g 


Powers  of  Persons  under  Disability. 

Seetion  8.       VIII.  The  power  hereinafter  given  to  enfran- 
Persons      chise   copyhold  lands,    as  well   as    every  other 
to  seUma   P^wer  required  to  be  exercised  by  the  lord  of  any 
also  en-     mauor  pursuant  to  the  provisions  of  this  or  the 
copyholds  special  Act,  or  any  Act  incorporated  therewith, 
and  deal     and  the  powcr  to  release  lands  from  any  rent, 
Sdin!^'^^  charge,   or  incumbrance,    and   to  agree  tor  the 
cum-         apportionment  of  any  such  rent,  charge,  or  in- 
™°  *'     cumbrance,  shall  extend  to  and  may  lawfully  be 
exercised  by  every  party  hereinbefore  enabled 
to  sell  and  convey  or  release  lands  to  the  pro- 
moters of  the  undertaking. 

As  to  enfranchisement,  see  sects.  96  and  97. 
Lunatic  Lands  which  were  suhiect  to  a  rent  char&:e  in  favour  of 

entitled  to,         ^-j*        i_«tj»  x-l-l  j.*  i 

rent  ^  lunatic  dunng  nis  hie  were  taken  by  a  corporation  under 

charge.  this  Act.  The  Court  authorized  the  committee  of  the 
lunatic  to  release  the  land  from  the  rent  charge  upon  the 
corporation  purchasing  in  the  name  of  the  luuatic  a 
Government  annuity  of  the  same  yearly  amount  for  his 
life  {Re  Brewer,  1875,  1  0.  D.  4u9). 

Purchase  Money  to  be  ascertained  by  Valuation. 

Section  9.  IX.  The  purchase  money  or  compensation  to 
Amount  of  bo  paid  for  any  lands  to  be  purchased  or  taken 
purchase  from  any  party  under  any  disability  or  incapacity, 
oaae  of  and  not  having  power  to  sell  or  convey  such  lands 
u^OT  dis-  except  under  the  provisions  of  this  or  the  special 
Act,  and  the  compensation  to  be  paid  for  any 
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permanent  damage  or  injury  to  any  such  lands,   Bection  9. 
shall   not,    except    where   the   same   shall    have  abOitr, 
determined  by  the  verdict  of  a  jury,  or  by  arbi-  po^^j^g^- 
tration,    or    by    the    valuation    of    a    surveyor  tionfor 
appointed  by  two  justices  under  the   provision  (^|5^ 
hereinafter   contained,    be    less    than    shall    be  assessed 
determined  by  tlie  valuation  of  two  able  practical  a?bitea^' 
surveyors,   one  of  whom  shall  be  nominated  by  t>on»  ^ 
the  promoters  of  the  undertaking,  and  the  other  ap^mted 
by  the  other  party,  and  if  such  two  surveyors  J^^^^^l^ 
cannot  agree  in  the  valuation,  then  by  such  third  be  not  less 
surveyor  as  any  two  justices  shall,  upon  applica-  *^^^q^ 
tion  of  either   party,  after  notice  to  the  other  of  two 
party,  for  that  purpose  nominate ;    and  each  of  g^ey^^, 
such  two  surveyors,  if  they  agree,  or  if  not,  then  witb  de- 
the   surveyor   nominated   by  the   said    justices,  o/^r-^^ 
shall   annex  to   the  valuation   a   declaration   in  "®^°^ 
writing,    subscribed   by    them    or   him,    of   the  ^^^i,^ 
correctness  thereof ;  and  all  such  purchase  money  paid  into 
or  compensation  shall  be  deposited  in  the  Bank  •^"^• 
for  the  benefit  of  the  parties  interested,  in  manner 
hereinafter  mentioned. 

The  words  "  injury  to  any  such  lands  "  mean  "  injury  Compen- 
to  lands  held  by  persons  under  disability."     Consequently  J^jJ^^^^ 
the  section  applies  to  compensation  in  respect  of  permanent  lands  not 
damage  done  to  lands  not  taken  and  belonging  to  persons  taken, 
under  disabihty  {Stone  v.  Corporation  of  Yeovily  1876,  2 
C.  P.  D.  99). 

Where,  after  notice  to  treat,  a  price  has  been  agreed  Aflcertain- 
upon  subject  to  its  being  sanctioned  by  the  verdict  of  a  ?®"*  ^^ 
jury,  and  the  company  have  entered,  mandamus'^es  against  ^^da- 
them  to  compel  the  summoning  of  a  jury,  notwithstanding  mm. 
that  the  agreement  is  not  under  the  seal  of  the  company 
(Reg.  V.  Irish  8.  E.  Ry,  Co,,  1850,  1  Ir.  C.  L.  119). 

The  mere  fact  of  trustees  having  the  price  fixed  by  two  Price 
surveyors,  and  afterwards  agreeing  to  sell  at  that  price,  tested  by 
inntead  of  first  agreeing  to  sell  at  a  certain  price,  and  then  of  two  °^ 
testing  the  price  by  the  valuation  of  two  surveyors,  does  surveyors. 
not  invalidate  the  sale  {Peters  v.  Leices  8f  E.  Grimtead  Ry. 
Co.,  1881, 18  C.  D.  429). 
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Section  9.  If  the  parties  interested  in  requiring  this  section  to  be 
zir  TT^  complied  with  do  not  require  the  valuation,  it  may  be 
penaed  dispensed  with  {Dean  of  Ely  v.  Feferhoroughy  ^'c,  Ry,  Co.y 
with.  W.  N.  1869,  201). 

Procedure  But  in  general  the  directions  of  the  section  must  be 
^h ^A^  strictly  complied  with ;  otherwise  the  price  of  the  land  will 
complied  ^®  regarded  as  not  being  regulariy  fixed,  and  specific  per- 
with.  formance  of  the  agreement  will  not  be  granted  ( Wycombe 

Ry.  Co.  V.  Donnington  Hospital,  18H6,  1  Gh.  268).  Thus 
the  surveyors  must  meet  and  consider  whether  the  price  is 
or  is  not  a  fair  price  (/S.  C).  And  the  absence  of  a  declara- 
tion in  writing  annexed  to  the  valuation  and  subscribed  by 
the  valuers  is  fatal  to  a  claim  by  the  company  for  specific 

Jerformance  [Bridgend  Gas  Co,  v.  Dunraven^  1885,  \M  C. 
).  219)  ;  though  where  the  purchase  money  had  been  fixed 
by  one  surveyor  acting  for  both  parties,  the  Couri;  made  an 
order  on  the  petition  of  the  tenant  for  life  for  investment  of 
the  amount,  subject  to  an  afiidavit  of  a  surveyor  to  be 
appointed  by  the  petitioner  that  the  price  was  sufficient 
{Exp,  Rector  of  Adderley,  1863,  12  W.  E.  243). 
Procedure       It  has  been  held  that  if  the  company  neglect  to  carry 
where        ^^  ^j^^  agreement,  and  do  not  appoint  a  surveyor  under 
negl!ect  to   ^^^  section,  the   Court  will  direct  an  inquiry  as  to  the 
appoint      sufficiency  of  the  price  agreed  to  be  paid  bv  the  agreement 
surveyor.    \^aker  V.   Met   Ry,    Co,,   1862,   31    Beav.    504).      But 
practically  this  decision  was  reversed  by  Lord  Westbury, 
C.  (see  note,  31  Beav.  p.  511 ;  Bridgend  Gas  Co,  v.  Bun- 
raven  y  1885,  31  C.  D.  219),  and  the  proper  course  appears 
to  be  by   mandamus  to   compel   the    appointment  of    a 
surveyor  (see  Fothcrhy  v.  Met,  Ry,  Co,,  1866,  L.  li.  2 
C.  P.  188).^ 
Appoint-        The  sale  is  bad  if  the  trustees  appoint  one  of  themselves 
inent  of      j^g  surveyor  on  their  behalf  {Peters  v.  Lewes  Sf  E,  Grinstead 
surveyor.    -^/A  ^^v  1881,  18  C.  D.  429).     The  company  ought  not  to 
appoint  their    own    surveyor   who  in  that   capacity   has 
previously  valued  the  land  {Langham  v.  G,  N,  Ry,  Co., 
1847, 16  L.  J.  Ch.  437). 

Section  10.  Power  to  sell  on  a  Chief  Rent 

Where  X.  It  shall  be  lawful  for  any  person  seised  in 

ab^oi^teiy  ^^^  ^^  ^^  entitled  to  dispose  of  absolutely  for  his 
entitled      qwh  benefit  any  lands  authorized  to  be  purchased 

he  may  *^  '^ 
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for  the  purposes  of  the  special  Act  to  sell  and  section  lo. 
convey  such  lands  or  any  part  thereof  unto  the  seii  in  con- 
promoters  of  the  undertaking,  in  consideration  of  sideration 
an  annual  rent  charge  payable  by  the  promoters  charge. 
of  the  undertaking,   hut^  except  as  aforesaid^  the 
consideration  to  be  paid  for  tJie  purchase  of  any  such 
landSj  or  for  any  damage  done  thereto^  shall  be  in  a 
gross  sum. 

So  much  of  this  section  as  provides  that,  save  in  the  So,  too, 
case  of  lands  of  which  any  person  is  seised  in  fee,  or  ™*y  P^*"" 
entitled  to  dispose  absolutely  for   his   own   benefit,  the  ^^bi5ity. 
consideration  to  be  paid  for  any  lands,  or  for  any  damage 
done  thereto,  shall  be  in  a  gross  sum,  is  repealed  by  the 
Lands  Clauses  Act,  1860,  sect.  1 ;  and  by  sect.  2  {infrciy 
p.  362)  the  power  to  sell  in  consideration  of  a  rent  charge 
is  extended  to  persons  under  disability,  provision  being 
made  by  sect.  4  for  the  ascertainment  of  the  rent  charge  in 
accordance  with  sect.   10  of  this  Act.     For  the  effect  of 
a  similar  relaxation  in  a  special  Act,  see  lie  Lord  Oei^ard 
and  Beecha7n*8  Contract^  1894,  3  Ch.  295.     But  it  seems 
that  in  the  case  of  charity  lands  the  consideration  should 
always  be  a  lump  sum.     Thus  a  burial  board  constituted  Burial 
imder  the  Burial  Acts,  1852  and  1853,  which  incorporate  ^ard. 
this  part  of  the  L.  C.  A.  1845,  was  not  allowed  to  take 
parish  land  in  consideration  of  payment  of  a  perpetual 
annual  sum  [lie  Barrow ^  1855,  3  W.  R.  635). 

With  reference  to  the  effect  upon  the  borrowing  powers  Effect 
of  the  company  of  a  purchase  of  lands  subject  to  a  rent  ^^^  ^'- 
chcurge,  see  sect.  5  of  the  Act  of  I860.  powCTsof 

Where  vendors  were  unwilling  to  sell  for  a  rent  charge,  company, 
the  contractor  to  the  railway  company  purchased  for  a  Purchase 
gross  sum  and  resold  to  the  company  for  a  rent  charge.  *^™^g^ 
It  was  held  that  such  charge  was  good,  notwithstanding  tractor, 
that  the  conveyance  was  taken  direct  to  the  company  {Re 
Manchester  and  Milford  By.  Co,,  1880,  15  L.  J.  N.  C.  47). 

A  rent  reserved  under  this  section  is  properly  called  a  Distreae. 
rent  charge,   though  no  power   of  distress  is  expressly 
attached  to  it,  such  power  being  incident  to  it  by  virtue  of 
4  Geo.  2,  0.  28,  s.  5  {Re  Lord  Gerard  and  Beec/iam^s  Con^ 
tract,  1894,  3  Ch.  295). 
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Section  11. 

Payment 
of  rents  to 
be  charged 
on  tolls, 
and  re- 
covered by 
action  or 
disiress. 


Power  of 
re-entry. 


Power  of 
distress. 


Priority. 


Rents  to  he  charged  on  Tolls,  with  Poioer  of 

Disiress. 

XL  The  yearly  rents  reserved  by  any  such 
conveyance  shall  be  charged  on  the  tolls  or  rates, 
if  any,  payable  under  the  special  Act,  and  shall 
be  otherwise  secured  in  such  manner  as  shall  be 
agreed  between  the  parties,  and  shall  be  paid  by 
the  promoters  of  the  undertaking  as  such  rents 
become  payable;  and  if  at  any  time  any  such 
rents  be  not  paid  within  thirty  days  after  they  so 
become  payable,  and  after  demand  thereof  in 
writing,  the  person  to  whom  any  such  rent  shall 
be  payable  may  either  recover  the  same 
from  the  promoters  of  the  undertaking,  with  costs 
of  suit,  by  action  of  debt  in  any  of  the  superior 
Courts,  or  it  shall  be  lawful  for  hini  to  levy  the 
same  by  distress  of  the  goods  and  chattels  of  the 
promoters  of  the  undertaking. 

The  deed  creating  the  rent  charge  may  grant  a  power 
of  re-entry,  and  the  Court  will  grant  Hberty  to  the  owner 
of  the  rent  charge  to  exercise  his  power,  notwithstanding 
the  appointment  of  a  receiver  {Forsfer  v.  Manchester  and 
Milford  Ry,  Co.,  1880,  49  L.  J.  Ch.  454). 

Where  the  deed  creating  the  rent  charge  gave  a  power  to 
distrain  for  arrears,  the  Court  gave  the  former  owner 
of  the  land  leave  to  distrain,  notwithstanding  the  appoint- 
ment of  a  receiver  for  the  undertaking,  in  a  suit  instituted 
by  the  owner  of  a  similar  rent  charge  on  behalf  of  himself 
and  all  the  other  owners  of  rent  charges  who  should  come 
in  and  contribute  to  the  expenses  of  the  suit  {Et/ton  v. 
Denbigh,  6fc.  Rij.  Co.,  1868,  6  Eq.  14).  But  where  the 
company  had  assigned  their  superfluous  lands  and  chattels 
to  trustees  on  trust  for  the  creditors  of  the  company,  and  a 
suit  was  instituted  by  a  creditor,  on  behalf  of  himself  and 
all  other  creditors,  for  administration  of  the  trusts  of  the 
trust  deed,  leave  to  distrain  was  refused  {Eyfon  v.  Denbigh, 
Sfc.  Rij,  Co.,  I«b8,  6  Eq.  488). 

It  seems  that  holders  of  rent  charges  created  imder 
Beets.  10  and  11  have,  by  virtue  of  their  lien  as  unpaid 
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vendors,  a  first  charge  in  priority  to  the  debenture  holders  Beetionll. 
on  the  lands  which  they  have  sold  (but,  in  the  absence  of 
express  agreement,  no  charge  on  other  lands  which  they 
liave  not  sold),  and  also  on  the  net  earnings  of  the  under- 
taking. As  regards  such  earnings  they  rank  pari  passu 
as  between  themselves  {Eyton  v.  Denbigh,  8fc,  Ry.  Co.y  1869, 
7  Eq.  439).  It  is  doubtful  whether  the  lien  exists  in 
respect  of  arrears  of  the  rent  charge  accrued  due  before 
conveyance,  though  there  seems  to  be  no  ground  for  the 
distinction  (see  E.  of  Jersey  v.  Briton^  8fc.  Dock  Co.j  1869, 
7  Eq.  409). 


Persons  under  Disability  empowered  to  sell  for 

Extraordinary  Purposes. 

XII.  In  case  the  promoters  of  the  undertaking  section  12. 
shall  be  empowered  by  the  special  Act  to  pur-  Power  to 
chase  lands  for  extraordinary  purposes,  it  shall  f^'^^^t 
be  lawful  for  all  parties  who,  under  the  provisions  quired  for 
hereinbefore  contained,  ^ould  be  enabled  to  sell  ^m*^*^*^ 
and  convey  lands,  to  sell  and  convey  the  lands  so  modation. 
authorised  to  be    purchased    for  extraordinary 
purposes. 

This  section  and  the  next  seem  to  be  intended  to  enable  Object  of 
the  promoters  to  acquire  land  which,  at  the  time  of  the  ®     ^^* 
passing  of  the  special  Act,  was  not  supposed  to  be  required 
for  the  undertaking.      [Hooper  v.  Bourne^  1877,  xj.  R. 
3  Q.  B.  D.  p.  272.) 

By  the   Railways  Clauses  Act,  1845,  s.  45,  railway  Railwaya 
companies  are  empowered  to  take  by  agreement  any  land  j^ct?^845 
adjoining  or  near  to  the  railway,  not  exceeding  in  the  s.  46. 
whole  the  prescribed  number  of  acres,  for  extraordinary 
purposes  :  (that  is  to  say) — 

For  the  purpose  of  making  and  providing  additional 
stations,  yards,  wharves  and  places  for  the  accommo- 
dation of  passengers,  and  for  receiving,  depositing 
and  loading  or  unloading  goods  or  oatUe  to  be  con- 
veyed upon  the  railway,  and  for  the  erection  of 
weighing  machines,  toll  houses,  offices^  warehouses 
and  other  buildings  and  conveniences. 

g2 
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8eotionl9.      For  the  purpose  of  making  convenient  roads  or  ways  to 

the  railway,  or  any  other  purpose  which  may  be 
requisite  or  convenient  for  the  formation  or  use  of  the 
railway. 
Vendor  Where  a  purchase  for  extraordinary  purposes  is  autho- 

to  flTO^Sat  ^^®^>  *^®  vendor  is  not  bound  to  see  that  the  land  is 
land  strictly  required  for  such  purposes,  and  in  the  absence  of 

strictly       knowledge  to  the  contrary  and  mala  fides,  he  can  enforce 
lequired.     ^^  agreement  for  purchase  [Eastern  Counties  Ry,   Co,  v. 

Hatckesy  1855,  5  H.  L.  0.  331). 
Sect.  127        Section  127,  requiring  the  sale  of  superfluous  lands,  does 
apSy^to     ^^*  ^PP'^y  ^  lands  taken  under  this  section  {City  of  Glasgow 
lands  Union  Ry,  Co.  v.  Caledonian  Ry,  Co.,  1871,  L.  R.  2  H.  L. 

^^f^  .,.    So.  160 ;  of  Hooper  v.  Bourne,  1877,  3  Q.  B.  D.  p.  281). 

under  this  /    •  ^  m.  t 

section. 

Power  of  Sale  of  Lands  taken  for  Extraordinary 
Purposes.  Restrictions  as  to  Quantity  held  at 
one  time. 

sectjonis.  XIII.  It  shall  be  lawful  for  the  promoters  of 
Lands  the  undertaking  to  sell  the  lands  which  they  shall 
for^to-  l^^ve  so  acquired  for  extraordinary  purposes,  or 
ordinary  any  part  thorcof,  in  such  manner,  and  for  such 
may*i«*  Considerations,  and  to  such  persons,  as  the  pro- 
soid,  and  motevs  of  the  undertaking  may  think  fit,  and 
up  to  pre-  again  to  purchase  other  lands  for  the  like  purposes, 
r"-^1ter  ^^^  aftei'wards  sell  the  same,  and  so  from  time  to 
wTrdaac-  time ;  but  the  total  quantity  of  land  to  be  held  at 
quired.  j^^y  qj^^  time  by  the  promoters  of  the  undertak- 
ing, for  the  purposes  aforesaid,  shall  not  exceed 
the  prescribed  quantity. 

Restraint  in  case  of  Purchase  from  Persons  under 

Disability. 

8eetioni4.  XIV.  The  promoters  of  the  undertaking  shall 
But  only  iiot,  by  virtuc  of  the  power  to  purchase  land  for 
oharo'u"  extraordinary  purposes,  purchase  more  than  the 
to  pre-  prescribed  quantity  from  any  party  under  legal 
^^®*^      disability,  or  who  would  not  be  able  to  sell  and 
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convey  such  lands  except  under  the  powers  of  this  Bectioni4. 
and  the  special  Act ;  and  if  the  promoters  of  the  allowed 
undertaking  purchase  the  said  quantity  of  land  ^^^^^^ 
from  any  party  under  such  legal  disability,  and  abu^. 
afterwards  sell  the  whole  or  any  part  of  the  land 
so  purchased,  it  shall  not  be  lawful  for  any  party 
beiog  under  legal  disability  to  sell  to  the  pro- 
moters of  the  undertaking  any  otlier  lands  in  lieu 
of  the  land  so  sold  or  disposed  of  by  them. 

Municipal  Corporatiom  not  to  sell  without  Sanction  of  . 

[Local  Government  Board^. 

XV.  Nothing  in  this  or  the  special  Act  con-  section  15. 
tained  shall  enable  any  municipal  corporation  to  Municipal 
sell  for  the  purposes  of  the  special  Act,  without  cprpora- 
the    approbation    of    the   *  Commissioners    of  her  uT^u^ 
MajestiPs    Treasury    *o/  the    United  Kingdom    of"^^^^^  . 

V  */  J  •f  U  t/     C0IIS611L  01 

Great  Britain  and  Ireland^  or  any  three  of  them^  any  Local 
lands  which  they  could  not  have  sold  without  ^^^'^' 
such  approbation  before  the  passing  of  the  special  Board, 
Act,  other  than  such  lands  as  the  company  are  by  ^!^^ 
the  powers  of  this  or  the  special  Act  empowered  wi^ch 
to  purchase  or  take  compulsorily.  can  takJ 

A  general  prohibition  against  the  alienation  of  corporate  |^Sy?  ' 
land  (subject  to  certain  exceptions  as  to  letises)  without  the 
approval  of  the  Treasury  is  contained  in  sect.  108  of  the 
Municipal  Corporations  Act,  1882  (45  &  46  Vict.  0.  60)  ;  ^^^  ^^^ 
and  for  the  Treasury  the  Local  Government  Act,  1888  (51  wirsi, 
&  52  Vict.  0.  41),  by  sect.  72  substitutes  the  Local  Govern- 
ment Board.     (As  to  the  effect  of  the  approval,  see  Davis  v. 
Corp.  of  Leicester,  1894,  2  Ch.  208).^ 

The  assent  of  the  Lords  Commissioners  of  the  Treasury  j^^g^^f^ 
to  the  alienation  of  the  property  of  a  corporation  was  suffi-  how 
ciently   signified  by  a  letter  signed  by  their  secretary  shown. 
{Arnold  V.  Mayor  of  Graremid,  1856,  25  L.  J.  Ch.  776). 
Such  consent  could  authorize  no  alienation  of  the  corporate 
property  further  than  was  specified  in  the  memorandum  on 
which  it  was  founded  (ibidX 

•  Repealed  by  St.  L.  R.  A.  1894* 
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THE  COMPULSORY  TAKING  OF  LANDS. 

And  with  respect  to  the  purchase  and  taking 
of  lands  otherwise  than  by  agreement,  be  it 
enacted  as  follows  : — 


Gontraot 
not  to 
exeroise 
compul- 
sory 

powers  is 
void. 


Bat  oom- 
pany  not 
bound  to 
exercise 
powers. 


In  exer- 
cising 
compol- 
Bory 
powers 
statutory 
require- 
ments to 
be  strictly 
followed. 


Compul- 
sory 
powers 


General  Principles, 

Where  the  legislature  confers  powers  on  any  body, 
whether  one  which  is  seeking  to  make  a  profit  for  share- 
holders, or  one  acting  solely  for  the  public  good,  to  take 
lands  compulsorily  for  a  particular  purpose,  it  is  on  the 
ground  that  the  using  of  that  land  for  that  purpose  will 
be  for  the  public  good ;  and  a  contract  purporting  to 
bind  such  a  body  and  their  successors  not  to  use  those 
powers  is  void  {Ayr  Sarhour  Trustees  v.  Oswald y  1883,  8 
App.  Cas.  623,  per  Lord  Blackburn,  p.  634 ;  see  Gray  v. 
Liverpool  8f  Bury  Ry,  Co,y  1846,  9  Beav.  301). 

On  the  other  hand,  a  company  are  not  bound  to  exercise 
their  statutory  powers  ( Yorkshire  ^  N,  Mid.  By.  Co.  v.  Beg.^ 
1852,  1  E.  &  B.  858 ;  Edinburgh,  Sfc.  By.  Co.  v.  Philip, 
1«57,  2  Macq.  614  ;  Scottish  N.  E.  By.  Co.  v.  Stewart, 
1859,  3  Macq.  H.  L.  382,  see  p.  395 ;  Beg.  v.  G.  W.  By. 
Co.,  1893,  62  L.  J.  Q.  B.  p.  675) ;  though  when  they  have 
once  given  notice  to  treat  for  land  under  compulsory 
powers,  they  can  be  compelled  to  proceed  with  the  purchase 
(see  infra,  p.  104). 

Where  the  promoters  of  a  public  undertaking  have 
authority  from  Parliament  to  interfere  with  private  pro- 
perty upon  certain  terms,  any  person  whose  property  is 
interfered  with  by  virtue  of  that  authority  has  a  right  to 
require  that  the  promoters  shall  comply  with  the  letter  of 
the  enactment  so  far  as  it  makes  provision  on  his  behalf. 
No  Court  can  remodel  arrangements  sanctioned,  or  relax 
conditions  imposed,  by  statute  [Herron  v.  Bathmines  Im^ 
provement  Commissioners,  1892,  A.  C.  498,  per  Lord 
Macnaghten,  p.  523 ;  Mayor  of  Liverpool  v.  Chorley  W.  W. 
Co.,  1852,  2  D.  M.  &  G.  p.  860). 

A  public  company  taking  land  under  compulsory  powers 
are  bound  to  give  to  the  landowner  precise  information  as  to 
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the  quantity  of  land  to  be  taken,  and  the  way  in  which  it  construed 
is  to  be  used ;  and  where  any  doubt  arises  as  to  the  extent  i^  favour 
of  the  power  conferred  by  the  legislature,  the  Court  will  qwiiot." 
construe  it  in  the  way  most  beneficial  to  the  laodowner 
{Simpson  v.  S.  Stag.  W.  W,  Co.,  1865,  13  W.  E.  729 ;  see 
Gray  v.  Liverpool  8f  Bury  Ry,   Co.,  1846,  9  Beav.  391 ; 
Scales  V.  Pickering,  1828,  4  Bing.  p.  452  ;  Parker  v.  O.  W. 
By.  Co.,  1844,  7  M.  &  Gr.  p.  288).     Though  at  the  same 
■time  an  Act  empowering  a  company  to  contract  for  pur- 
poses of  public  advantage  ought  not  to  receive  a  narrow 
construction  {Dover  Gas  Co.  v.  Mayor  of  Dover,  1855,  7  D. 
M.  &  G.  p.  555). 

It  has  been  doubted  whether,  when  it  is  evident  that  the  l>oii^t  as 
line  of  a  railway  company  cannot  be  fully  completed,  the  ^^  ^weraT 
company  have  a  right  compulsorily  to  take  any  part  of  when  it  is 
the  property  on  the  proposed  line  {Gray  v.  Liverpool,  8fc.  evident 
By.  Co.,  1846,  9  Beav.  391 ;  see  per  Lord  Eldon  in  Blake-  ^^^^er- 
more  v.  Glamorganshire  Canal  Navigation,  1832,  1  My.  &  taking 
K.  p.  164 ;  and  Salmon  v.  Bandall,  1838,  3  My.  &  Cr.  "^^""^J^ 
p.  443,  and  cases  there  cited).  ^^™^ 

It  is  no  objection  to  the  exercise  of  a  statutory  power  Incidental 
that  the  company  gain  thereby  an  incidental  benefit  which  o^e^tio^^ 
was  not  contemplated  by  the  statute  {Stevens  v.  Met.  Dist.  to  exercise 
By.  Co.,  1885,  29  C.  D.  60).  of  power. 

Where  a  railway  company  have  given  notice  to  take  land  Power 
for  some  object  which  is  clearly  within  their  compulsory  exercia- 
powers,  the  Court  will  not  interfere  to  restrain  them  merely  though 
on  the  ground  that  they  might  obtain  the  same  object  in  object 
some   other  way  without  takinc:  the  land  (Lamb  v.  If.  attainable 
London  By.  Co.,  1869,  4  Oh.  522,  p.  530).  ^    otnerwiae. 

Where  a  railway  company  take  land  in  excess  of  their  I^and 
powers,  it  seems  that  the  Court  will  not  grant  relief  by  ^^ess^of 
injunction  if  the  quantity  and  value  of  the  land  are  small ;  powers. 
but  will  give  damages  instead  {Dowling  v.  Pontypool,  8fc. 
By.  Co.,  1874,  18  Eq.  714). 

Where  a  company,  acting  bond  fide,  take  possession  of  Land 
property  by  mistake,  and  it  is  merely  a  question  of  value  ^^I^J*^ 
between  the  company  and  the  owner,  the  Court  will  not 
interfere  by  injunction  to  prevent  the  company  from  re- 
maining in  possession  of  the  land,  unless  there  has  been 
culpable  negligence  on  their  part  ( TFood  v.  Charing  Cross 
By.  Co.,  18t)3,  33  Beav.  p.  294). 

Where  the  special  Act  provided  that  the  promoters  Pre- 
should  not  "  take  "  any  of  the  scheduled  lands  until  certain  lim^^^wy 

"^  Btepe  may 
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be  taken  requirementfl  were  complied  with,  it  was  held  that  they 
although  might  before  compliance  take  all  the  steps  preliminary  to 
meuta  not  Conveyance,  and  they  could  therefore  serve  a  notice  to  treat 
complied  and  summon  a  jury  (Spencer  v.  Metrop,  B.  JF.,  1882,  22 
^«^-         C.  D.  142). 

Powers  of  As  to  a  conflict  between  the  compulsory  powers  of  dif- 
ditferent  ferent  companies  in  respect  of  the  same  land,  see  M.  S,  8f 
panies.       i.  ^I/-  Co,  V.  O.  N.  Hf/.  Co.,  1851,  9  Hare,  284 ;  Bristol j 

^c.  Hi/,  Co.  V.  Somei'set  4*  Dorset  By.  Co.,  1874,  22  W.  R. 

601. 
^jnnc-  A  company  will  be  kept  within  its  powers  by  injunction 

(B.  Dun  Navigation  Co.  v.  N.  Mid.  By.  Co.,  1838,  1  Ry. 

Cas.  pp.  153, 154). 


tion. 


Extent  of  Company* 8  Proprietary  Bights. 

Power  of  A  railway  company  authorized  by  their  special  Act  to 
'*'*"^*  *  acquire  land  for  the  purpose  of  the  railway  and  works, 
have  also  the  implied  power  of  using  land  so  acquired  in 
any  manner  which  is  not  an  infringement  of  the  rights  of 
other  persons,  and  which  is  not  incompatible  with  the 
purposes  for  which  the  company  was  constituted.  The 
ratio  decidendi  of  Malins,  V.-C,  in  Norton  v.  L,  8f  N.  W. 
By.  Co.  (1878,  9  C.  D.  623;  see  13  C.  D.  268),  has  been 
disapproved  of  {Foster  v.  L.  C.  8f  D.  By,  Co.,  1895, 1  Q.  B. 
711 ;  Otis/ow  V.  M.  S.  Sf  L.  By,  Co,,  1895, 64  L.  J.  Ch.  355). 
In  Norton  v.  L.  Sf  N.  W,  By.  Co.  it  was  held  that  a  company 
could  not,  by  erecting  hoardings  upon  land,  or  by  other 
means,  prevent  adjoining  owners  from  whom  the  land  was 

Eurchased  from  acquiriDg  easements  over  it  by  prescription ; 
ut  it  has  been  said  that  the  judgment  of  Malins,  Y.-C, 
to  this  effect  went  upon  the  ground  that  the  company  were 
trespassing  {Bonner  v.  G,  W.  By.  Co.,  1883,  24  C.  J),  1,  at 
p.  9).  In  this  last  c€we  it  was  held  that  a  railway  company 
were  entitled  to  take  measures  (as  by  erecting  a  screen)  to 
prevent  an  adjoining  owner  from  acquiring  a  right  to  light 
over  the  land  of  the  company  (see  also  Dover  Harbour  v. 
8.  E.  By.  Co.,  1852,  9  Hare,  p.  495). 
Letting  of  Where  a  railway  is  constructed  on  arches  erected  over 
*"^®^'  land  of  which  the  company  have  acquired  the  fee  simple, 
the  company  are  at  liberty  to  let  the  interiors  of  the  arches 
on  short  tenancies,  reserving  power  to  resume  possession 
when  they  deem  it  necessary  for  the  purposes  of  the  rail- 
way {Foster  v.  X.  C.  8f  D,  By.  Co.,  1895,  1  Q.  B.  711). 
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The  principle  of  this  case  overrides  the  earlier  theory 
that  the  exercise  of  the  proprietary  rights  of  the  company 
was  to  be  strictly  confined  to  the  purposes  expressed  in  the 
special  Act  {Bostock  v.  N,  Staff.  My,  Co.y  18ot>,  3  8m.  &  G. 
283 ;  see  Bird  v.  Eggleton,  18b5,  29  C.  D.  p.  1017). 

Companies  created  under  Act  of  Parliament  and  owning  Riparian 
land  have  in  general  a  right  to  all  the  incidents  of  pro-  "fi^*^*^* 
prietorship.  Where  the  land  borders  on  a  stream  they  have 
accordingly  the  ordinary  riparian  rights  {Swindon  W^ater- 
icoi'ks  Co,  V.  Wilts  4*  Berks  Canal  Co,^  1875,  L.  11.  7  H.  L. 
697 ;  see  Earl  of  Sandtcich  v.  G.  N,  Ry.  Co.,  1878, 10  C.  D. 
707,  and  cf.  A.-O.  v.  6.  E,  Ry.  Co,,  1870,  18  W.  E. 
1187).  And  they  are  not  liable  for  diversion  of  under- 
ground water  from  land  of  an  adjoining  owner  in  conse- 
quence of  acts  done — e.g,,  construction  of  a  tunnel — in  the 
exercise  of  the  ownership  of  their  own  land  {Oalgay  v.  Gt. 
S.  Sf  W,  Ry,  Co,,  1854,  4  Ir.  C.  L.  E.  456). 

A  company  until  they  require  to  use  the  land  for  the  Right  of 
purposes  of  the  railway  may  use  a  right  of  way  incident  ^^y* 
to  the  premises  in  their  existing  state  (Baylcy  v.  G,  W,  Ry. 
Co.,  1884,  26  C.  D.  434). 

A  railway  company,  unless  specially  empowered  to  do  Alienation 
so,  cannot,  whether  for  value  or  otherwise,  alienate  for  any  ^o^  super- 
purposes  except  the  purposes  of  the  special  Act  any  portion  fluous  not 
of  the  land,  not  being  superfluous  land  within  sect.  127,  permitted. 
and  not  being  land  taken  for  extraordinary  purposes  within 
sect.  45  of  the  R.  C.  A.  1845,  nor  any  easement  over  the 
same  {Mulliner  v.  Mid.  Ry.  Co,,  1879,  11  C.  D.  611  ;  but 
as  to  lands  acquired  by  agreement,  see  City  of  Glasgow 
Union  Ry.  Co.  v.  Caledonian  Ry.  Co.,  1871,  L.  R.  2  Sc. 
160,  per  Lord  Westbury,  p.  165).     As  to  the  alienation  of 
superfluous  lands,  see  sects.  127,  128. 

But  a  title   against  the  company  can  be  gcdned  by  Possessory 
adverse  possession,  whether  the  land  is  or  is  not  superfluous.  *^*^ 
The  mere  fact  that  land  of  a  railway  company  is  required  TOmpany. 
for  the  purposes  of  their  undertaking,  and  is  not  superfluous 
land,  does  not  prevent  an  occupier  who  has   exclusive 
adverse  possession  for  twelve  years  from  acquiring  a  title 
under  the   statute    {Bobbett  v.    8.   E,  Ry,  Co,,  1882,  9 
a  B.  D.  424 ;  Norton  v.  L.  Sf  N.  W.  Ry.   Co,,  1878,  13 
C.  D.  268  ;  Rosenberg  v.   Cook,  1881,  8  Q,  B.  D.  162 ;  and 
see  Re  Duffy's  Estate,  1897,  1  Ir.  R.  307,  stated  iifra, 
p.  330). 
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(1.)  CAPITAL. 

§  16.  Capital  to  be  subscribed  before  Powers  put  in  Force. 
§  17.  What  evidence  of  subscription  of  Capital  is  sufficient. 


Seetion  16. 

Whole 
capital  to 
be  sub- 
scribed. 


Applica- 
tion of 
section. 


Extension 
Act. 


Capital  io  he  subscribed  before  Powers  put  in  Force. 

XVI.  Where  the  undertaking  is  intended  to  be 
carried  into  effect  by  means  of  a  capital  to  be 
subscribed  by  the  promoters  of  the  undertaking, 
the  whole  of  the  capital  or  estimated  sum  for 
defraying  tlie  expenses  of  the  undertaking  shall 
be  subscribed  under  contract  binding  the  parties 
thereto,  their  heirs,  executors  and  administrators, 
for  the  payment  of  the  several  sums  by  them 
respectively  subscribed,  before  it  shall  be  lawful 
to  put  in  force  any  of  the  powers  of  this  or  the 
special  Act,  or  any  Act  incorporated  therewith, 
in  relation  to  the  compulsory  taking  of  land  for 
the  purposes  of  the  undertaking. 

Where  the  special  Act  gave  to  one  railway  company 
power  to  purchase  an  easement  over  the  property  of 
another  railway  company,  the  power  being  the  subject  of 
special  provisions,  it  was  held  that  the  power  was  complete 
in  itself  and  that  this  section  did  not  apply  {G,  W.  Ry. 
Co,  V.  Su'indoii  and  Cheltenham  Ri/,  Co.y  1884,  9  App.  Cas. 
787).^ 

This  section  is  not  applicable  to  an  extension  Act, 
where  the  funds  are  to  be  furnished  by  the  company 
{Reg,  V.  G.  W,  Ry.  Co.,  1852,  1  E.  &  B.  253). 

Where  a  special  Act  authorising  the  making  of  a  branch 
line  incorporated  this  Act,  "  except  so  far  as  the  provisions 
thereof  were  expressly  varied,"  and  proceeded  to  enact 
that  fresh  capital  might  be  raised  not  exceeding  a  certain 
sum,  it  was  held  upon  the  whole  scope  of    the  Act, 
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especially  having  regard  to  the  faot  that  the  company  was  Section  16. 
already    established,   that    sects.   16   and    17    were    in- 
applicable  {Weld  v.  S.  W.  Ry.  Co.,  1862,  32  Beav.  340). 

Apart  from  this   section  a  person  whose  property  is  Effect  of 
required  to  be  taken  cannot  restrain  the  promoters  from  ^^^^^ 
taking  steps  to  obtain  possession  until  they  have  shown  pay  for 
means  to  satisfy  the  price  {Salmon  v.  Randally  1838,  3  M.  "ind. 
&  Cr,  439).     On  the  other  hand,  if  the  company  have 
given  notice  to  treat,  they  cannot  refuse  to  go  on  with  the 
purchase  on  the  ground  that  they  have  not  the  means  of 
paying  for  the  land  (Reg,  v.  Cofnmissionera  of  Woods  and 
Forests,  1850,  16  Q.  B.  p.  773 ;  see  Reg.  v.  L.  8f  iV^.  W. 
Rt/.  Co.,  1851,  6  Ry.  Gas.  634). 

Where  reliance  is  placed  by  the  company  on  this  section  Section 
to  justify  them  in  refu^iiIlg  to  exercise  a  statutory  power,  it  is  ^^{y*^ 
essential  to  show  that  the  power  in  question  is  a  compulsory  compul- 
power.     Hence  it  is  no  answer  to  an  action  against  a  rail-  soT 
way  company  for  not  issuing  their  warrant  under  sect.  39  ^^^' 
of  this  Act  for  the  assessment  of  compensation  for  land,  of 
their  intention  to  purchase  which  they  have  given  notice, 
that  the  undertaking  was  intended  to  be  carried  into  effect 
by  means  of  a  certain  capital,  and  that  the  whole  amount 
was  not  subscribed  as  required  by  this  section— the  notice 
to  treat  not  necessarily  being  an  exercise  of  the  powers  of 
the  Act,  "  in  relation  to  the  compulsory  taking  of  land." 
It  may  be  followed  by  a  voluntary  sale  {Guest  v.  Poole  8f 
Bournemouth  Ry.  Co.,  1870,  L.  E.  5  C.  P.  553 ;  see  G.  W. 
Ry.  Co.  V.  Sicindon  Sf  Cheltenham  Ry.  Co.,  1884,  9  App.  Cas. 
787,  as  to  taking  an  easement ;  Re  Uxhridge  and  Rickmans' 
worth  Ry.    Co.,  1890,  43    0.  D.  pp.  562,  563 ;  Ford  v. 
Plymouth,  8fe.  Ry,  Co.,  W.  N.  1887,  p.  201). 

A  company  are  not  estopped  from  pleading  that  the  Taking^ 
capital  has  not  been  subscribed,  by  the  fact,  that,  under  ^0^03^0^^ 
their  compulsory  powers,  they  have  taken  other  land  from  pel  under 
another  person.      The  plea  of  estoppel  is  bad,  the  matter  t^^s 
disclosed  by  it  being  res  inter  alios  acta  {Reg.  v.  Amhergate,  ^^^^' 
Sfc.  Ry.  Co.,  1853,  1  E.  &  B.  372). 

Evidence  of  the  Subscription  of  the  Capital. 

XVII,  A  certificate  under  the  hands  of  two  seetion  17. 
justices,  certifying  that  the  whole  of  the  pre-  Certificate 
scribed  sum  has  been  subscribed,  shall  be  sufficient  °*  i^tioes 
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Section  17.  evidence  thereof;  and  on  the  application  of  the 
tobe suffi-  promoters  of  the  undertaking,  and  the  production 
e^denoe     ^^  ^^^^  evidence  as  such  justices  think  proper  and 

sufficient,  such  justices  shall  grant  such  certificate 

accordingly. 

Certificate       The  magistrates'  certificate  is  conclusive  evidence  of  the 

evidence     subscription  of  the  capital  (Yafa/f/fera  Iron   Company  v. 

scription     Neath,  8fc.  Ry.  Co.,  1873,  17  Eq.  l42).     In  Landowners,  8fc, 

of  capital.   Co.  V.  Anhford  (1880,  16  0.  D.  411),  under  a  provision  in 

the  special  Act  for  a  certificate  by  directors  of  the  company 

of  the  due  execution  of  the  works  of  the  company,  it  was 

held  that  such  certificate  was  primdfacw  but  not  conclusive 

evidence. 
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(2.)  NOTICE  TO  TREAT. 

§  18.  Notice  to  treat  for  lands. 

§  19.  Service  on  Indiyiduals. 

§  20.  Service  on  Corporations  Aggregate. 

Notice  to  treat  for  Lands. 

XVIII.  When  the  promoters  of  the  undertaking  section  is. 
shall  require  to  purchase  or  take  any  of  the  lands  promoters 
which  by  this  or  the  special   Act,    or   any  Act  requiring 
incorporated   therewith,  they  are   authorized   to  chMe'" 
purchase  or  take,  they  shall  give  notice  thereof  to  lands  mnst 
all  the  parties  interested  in  such  lands,  or  to  the  notioe  to 
parties  enabled  by  this  Act  to  sell  and  convey  or  ^^rested 
release  the  same,  or  such  of  the  said  parties  as  stating 
shall,  after  diligent  inquiry,  be  known  to  the  pro-  J^quLed, 
motors  of  the  undertaking,  and  by  such  notice  and  that 
shall  demand  from  such  parties  the  particulars  of  ar©  wuiing 
their  estate  and  interest  in  such  lands,  and  of  the  ^  ^a*- 
claims  made   by  them  in   respect  thereof;  and 
every  such  notice  shall  state  the  particulars  of  the 
lands  so  required,  and  that  the  promoters  of  the 
undertaking  are  willing  to  treat  for  the  purchase 
thereof,  and  as  to  the  compensation  to  be  made 
to   all   parties    for    the    damage    that    may    be 
sustained  by  them  by  reason  of  the  execution  of 
the  works. 

1.  Lands  which  may  be  taken. 

In  order  that  lands  may  be  taken,  it  is  necessary  (i)  that 
they  shall  be  required  for  the  purposes  of  the  undertaking, 
and  (ii)  that  they  shall  be  authorized  to  be  taken. 

The  land  sought  to  be  taken  must  be  bona  fide  required  P)  Laiad 

must  be 
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Section  18.  the  surveyor,  or  engineer,  or  other  officer  of  the  company, 
unless  the  other  siHe  can  show  that  they  are  not  acting  bond 
fide  (per  Jessel,  M.  E.,  in  Errinyfon  v.  Met.  Dist,  Ry,  Co.^ 
1882,  19  C.  D.  p.  571  ^,Kemp  v.  S.  E.  Ry,  Co,,  1872,  7  Ch. 
364).  Bat  the  affidavit  must  show  the  purpose  for  which 
the  land  is  required,  so  that  the  Court  may  judge  whether 
it  is  bond  fide  required  {Floicer  v.  L,  B,  Sf  S,  C,  Ry.  Co,^ 

1865,  2  Dr.  &  Sm.  330). 

Taking  Where  lands  require  to  be  taken  for  improvements  in  the 

^^gj.        metropolis  under  67  Geo.  3,  o.  xxix.,  an  adjudication  of  the 
67  Geo.  3,  vestry  or  district  board  of  works  (replacing  the  Commis- 
o.  xxix.      sioners  of  Sewers,  18  &  19  Vict.  c.  120,  s.  90),  that  the  lands 
are  required,  is  a  necessary  preliminary  {Thomas  v.  DaWy 

1866,  2  Ch.  1) ;  but  the  vestry,  &c.,  are  not  entitled  to 
adjudicate  that  the  whole  of  a  piece  of  land  is  necessary 
for  the  improvements  when  they  only  intend  to  use  a 
small  part  of  it  for  that  purpose ;  though  if  they  make 
such  an  adjudication  in  the  belief  that  they  will  require 
the  whole,  the  correctness  of  the  adjudication  cannot  be 
questioned  {Gard  v.  Commissioners  of  Scicers,  1885,  28  C.  D. 
486) .  And  see  also,  as  to  ad  j  udication  by  the  Commissioners, 
Lynch  v.  Commissioners  of  Seicers^  1886,  32  C.  D.  72. 

(ii)  Landa       The  authority  to  take  the  lands  is  the  special  Act,  and 

™"?  ^  R  "^^^^  lands  are  properly  described  in  the  special  Act  or  in 

to  be^'"^    the  deposited  plans   and   books  of  reference  referred  to 

taken.        therein,  the  company  may  take   them,   notwithstanding 

that  they  exceed  the  lands  which  have  been  the  subject  of 

preliminary  negotiation.     Hence,  if  the  usual  notice  be 

served  upon  the  landowner  before  applying  to  Parliament 

for  power  to  take  the  land,  and  the  Act,  when  obtained, 

gives  power  to  take  more  than  was  comprised  in  the  notice, 

the  company  are  not  restricted  to  the  quantity  comprised 

in  the  notice  {Re  Corp,  of  Iluddersfield  and  Jaeomby  1874, 

lOCh.  92). 

The  Company  are  only  bouni  by  the  notices  given  and 
the  plans  deposited  in  pursuance  of  the  standing  Parlia- 
mentary Orders  so  far  as  these  are  incorporated  in  the 
special  Act ;  and  they  are  overridden  if  at  variance  with 
the  Act  {N,  British  Rf/,  Co,  v.  Tod,  1846, 12  CI.  &  F.  722  ; 
4  Ey.  Cas.  449 ;  Reg,  v.  Cat,  Ry,  Co,,  1850, 16  (i.  B.  19). 
Similarly  the  company,  if  authorized  by  the  special 
Act,  may  stop  up  a  street  which,  according  to  the  deposited 
plans,  was  to  be  crossed  on  an  arch  {A,-G.  v.  G,  E.  Ry, 
Co,y  1872,  7  Ch.  475).     And  the  powers  of  the  special 
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Act  to  take  lands  may  be  exercised  notwithstanding  that  Section  18. 
the  names  of  persons  interested  have  been  omitted  from 
the  books  of  reference  {Kemp  v.  Wed  Utidy  <^r.  lit/,  Co., 
1855,  1  Kay  &  J.  681). 

In  general,  the  deposited  plans,  if  incorporated,  are  only 
binding  to  the  extent  of  the  datum  line ;  they  are  not  to 
be  referred  to  for  the  purpose  of  surface  levels  {Beard mer 
V.  L.  8f  N.  W.  Bij,  Co,,  1849,  1  Mac.  &  G.  p.  115). 

A  memorandum  upon  the  deposited  plan,  that  the 
promoters  intend  to  divert  a  road,  does  not  give  them  the 
right  to  do  so  {Att.-Gen,  v.  G.  JHf.  Ry.  Co,,  1850,  4  De  G. 
&  Sm.  75). 

The  limit  of  deviation  has  reference  to  the  line  of  rails,  Land  out- 
and  if  there  are  pieces  of  land  outside  the  limit  of  devia-  "^®  imdiA 
tion,  but  properly  referred  to  in  the  book  of  reference  and  tionf^"*" 
deposited  plans,  and  if  those  pieces  of  land  are  bond  fide 
wanted  for  the  purpose  of  making  the  line  within  the  limit 
of  deviation,  there  is  no  authority  that  such  pieces  of  land 
cannot  be  properly  taken  by  the  railway  company  {Finch 
V.  L,  8f  S,  W.  Rtj,  Co,,  1890,  44  C.  D.  p.  351). 

But  if  lands  are  to  be  taken  beyond  the  limits  of 
deviation  the  boundary  must  be  suflBciently  delineated  in 
the  deposited  plans  ;  otherwise  the  company  may  be 
restrained  from  taking  any  land  beyond  the  limits  of 
deviation  {Wrhjley  v.  L,  8f  Y,  By.  Co,,  1863,  4  Gilf.  352), 
though  they  will  be  allowed  to  take,  at  any  rate,  up  to  the 
limits  of  deviation  {DoicUng  v.  Pontypool,^c, By,  Co.,  1874, 
18  Eq.  714). 

Where  the  land  to  be  taken  was  nursery  ground,  and  a 
boundary  was  marked  on  one  side  of  the  limits  of  devia- 
tion in  the  deposited  plan,  but  on  the  other  side  no 
boundary  was  marked,  the  existing  paths  being  shoTVTi  for 
a  short  distance  beyond  the  limit  and  then  breaking  off,  it 
was  held  that  no  land  was  delineated  beyond  the  limit  on 
that  side,  and  hence  a  notice  to  treat  for  land  beyond  that 
Hmit  was  bad  {Protheroe  v.  TottenJunn  Hf  Forest  Gate  By, 
Co.,  1891,  3  Ch.  278). 

Where  the  A.  company  proposes  to  take  lands  which  Taking  of 
are  already  occupied  by  the  railway  of  the  B.  company,  an"other 
the  necessary  power  is  not  given  by  the  mere  inclusion  of  railway 
the  lands  in  the  plans  and  books  of  reference  deposited  company. 
under  the  A.  company's   special  Act.     There  must  be 
express  enactment  enabling  the  A.  company  to  purchase, 
or  the  B.  company  to  sell  the  land  in  question  {Beg,  v^ 
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Section  18.  South  Wales  Ry,  Co.,  1850,  14  Q.  B.  902;  Dublin,  8fc.  Ri/. 

Co.  V.  Navan,  ^c.  Ry.  Co.,  1871,  Ir.  E.  6  Eq.  393) ;  contra, 

where  the  B.  company  have  only  a  power  to  purchase  not 
yet  exercised,  and  the  lands  are  scheduled  in  the  special 
Act  of  the  A.  company  {Rcgenfs  Canal,  8fc.  Co.  v.  London 
School  Board,  W.  N.  1885,  p.  4). 

As  to  the  correction,  in  the  case  of  railway  companies, 
of  omissions,  misstatements,  or  errors  in  the  description  of 
lands,  or  of  the  owners,  lessees  or  occupiers,  in  the 
deposited  plans  and  books  of  reference,  or  in  the  schedule 
to  the  special  Act,  see  sect.  7  of  the  R.  C.  A.  1845. 


Correction 
of  errors 
in  plans, 
&c. 


Notice  to 
be  given  to 
all  persons 
interested. 


Substi- 
tutes for 
notice  to 
treat. 


2.  Notice  to  treat. 

Upon  exercising  their  compulsory  powers  the  company 
must  give  notice  to  treat  to  all  persons  having  any  interest 
in  the  land,  and,  before  going  into  possession,  either  the 
compensation  money  must  be  ascertained  and  paid,  or  pro- 
ceedings must  be  taken  under  sect.  85.  The  notice  does 
not  require  to  be  stamped  as  an  agreement  {Rawlinga  v. 
Met.  Ry.  Co.,  1868,  18  L.  T.  871  ;  Re  Manchester,  Sfc.  Ry. 
Co.,  1854,  19  Beav.  365),  and  need  not  be  under  seal.  It 
can  be  signed  by  two  directors  or  the  secretary  (Comp. 
Clauses  Act,  1845,  s.  139).  ^ 

Where  a  company  have  given  notice  to  treat  they  will  be 
restrained  from  entering  into  possession  by  arrangement 
with  the  occupying  tenant  before  the  compensation  to  the 
owner  has  been  paid,  or  duly  secured  under  sect.  85 
(Armstrong  v.  Watcrford,  8fc.  Ry.  Co.,  1846, 10  Ir.  Eq.  60). 

The  publication  of  the  requisition  under  sect.  6  of  the 
schedule  to  the  Artisans  and  Labourers'  Dwellings  Im- 
provement Act,  1875  (38  &  39  Vict.  c.  36),  is  analogous 
to  the  notice  to  treat  under  this  Act,  and  a  landowner 
affected  by  it  cannot  afterwards  alter  his  position  ( Wilkins 
V.  Mayor  of  Birmingham,  1883,  25  C.  D.  78) ;  but  contra 
as  to  service  of  a  notice  under  sect.  176  of  the  Public 
Health  Act,  1875,  and  no  action  lies  for  failure  to  proceed 
under  such  a  notice  {Burgess  v.  Bristol  Sanitary  Authority, 
1886,  2  T.  L.  R  719). 

The  publication  under  the  Eailways  (Ireland)  Act,  1851 
(14  &  15  Vi(;t.  c.  70),  s.  8,  of  the  notice  of  the 
arbitrator's  appointment  is  equivalent  to  service  of  notice 
to  treat  under  this  Act,  and  where  the  premises  were 
subject  to  leases,  the  value  of  the  reversion  was  to  be 
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ascertained  as  at  that  date  {Re  Boync^s  Traverses^  1888,  24  Section  18. 
L.  R.  Ir.  287).  

The  notice  to  treat  must  be  given  to  all  persons  having  Persons 
a  legal  or  equitable  interest  in  the  land  which  wiU  be  ^^^f  ^ 
interfered  with  by  the  entry  of  the  company.  It  mujst  be 
given  accordingly  to  mortgagees,  legal  or  equitable  {Martin 
V.  L.  C,  8f  D.  Ry.  Co,,  1866,  1  Ch.  501 ;  see  University, 
8fc,  Society  v.  Met.  My,  Co.,  W.  N.  1866,  167) ;  though 
where  the  company  purchased  from  a  person  who  had  him- 
self only  a  contract  for  purchase,  and  the  price  was  fixed 
with  the  cognizance  of  the  head  vendor,  the  head  vendor, 
on  rescinding  his  contract,  was  not  allowed  to  have  the 
price  assessed  afresh  {L,  8f  Y.  Ry,  Co,  v.  Iliggins,  W.  N. 
1877,  p.  49).  But  incorporeal  rights  in  land,  as  easements 
{Duke  of  Bedford  y.  Dawson,  1875,  20  Eq.  353),  or  con- 
tractual rights,  as  restrictive  covenants,  are  not  the  subject 
of  notice  to  treat,  and  for  interference  with  them  compensa- 
tion is  recoverable  under  sect.  68  {infra,  pp.  177,  178). 

A  right  of  pre-emption  is  a  mere  personal  right,  and  the 
company  can  take  the  land  subject  to  it  without  paying 
compensation,  notwithstanding  that  it  is  vested  in  an 
owner  of  adjoining  land  which  the  company  are  taking 
{Clout  V.  Met,  Sf  Did,  Rys,  Committee,  1883, 48  L.  T.  257). 

No  compensation  is  payable  to  a  tenant  whose  tenancy  Tenants. 
is  determined  by  proper  notice  to  quit  {Syers  v.  Metrop, 
Board  of  Works,  1877,  36  L.  T.  277  ;  Ex  p,  Nadin,  1848, 
17  L.  J.  Ch.  421) ;  nor  is  a  tenant  who  has  no  right  of  re- 
newal, but  who  has  laid  out  money  on  the  lessor's  assurance 
that  he  will  not  be  disturbed  at  the  end  of  his  term, 
entitled  to  compensation  {R.  v.  Liverpool  c^  Manchester  Ry, 
Co.,  1836,  4  A.  &  E.  650).  But  the  company  take 
subject  to  any  special  equities  which  may  exist  between 
the  landlord  and  his  tenant.  Thus  where  A.,  who  was  in 
occupation  of  land  under  a  building  agreement  determin- 
able if  the  buildings  were  not  completed  by  30th  November, 
1885,  refrained  from  proceeding  with  the  buildings  in  pur- 
suance of  a  direction  given  by  his  landlord's  agent  in  view 
of  a  projected  railway,  and  the  railway  company  took  pos- 
session of  the  premises  after  that  date,  it  was  held  that  A., 
notwithstanding  the  agreement  had  expired,  had  an  interest 
in  the  land  for  which  he  was  entitled  to  compensation  ;  the 
agent's  direction  to  suspend  building  raised  an  equity 
against  the  landlord  to  prevent  his  ejecting  A.  at  the  end 
01  the  term  until  a  reasonable  time  had  been  allowed  for 
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8eotlonl8.  completing  the  building,  and  the  company  took  subject  to 

this  equity  {Birmingham^  8fc,  Land  Co.  v.  L,  8f  N.  W,  Ry. 

Co.,  1888,  40  C.  D.  268  ;   see  Ex  p.  Luntley,  1865,  13 
L.  T.  490). 

Where  the  interest  of  the  tenant  does  not  exceed  a 
yearly  tenancy  the  payment  of  compensation  is  regulated 
by  sect.  121. 

As  to  service  of  notice  to  treat  upon  new  tenants  who 

have  come  into  possession  as  purchasers  from  the  tenants 

upon  whom  notice  has  been  already  served,  see  Re  C Ml  worth 

Gunpowder  Co,  and  Manchester  Ship  Canal  Co.   (1891,  8 

T.  L.  R.  79).     The  notice,  it  seems,  should  not  be  qualified 

by  words  making  the   compensation    payable   under   it 

subject  to  compensation  payable  under  the  earlier  notice. 

Second  If  the  company  have  given  notice  to  treat  to  a  second 

mort-         mortgagee  and  then  purchase  the  land  from  the  first 

firagee-        mortgagee  under  a  power  of  sale,  the  second  mortgagee 

cannot  bring  an  action  for  arrears  due  under  his  security 

or  for  specific  performance  {Hill  v.  (?.  N.  Ry.  Co.,  1854, 

5  D.  M.  &  G.  66).     Apparently  the  second  mortgagee 

should  compel  the  company  to  proceed  under  the  notice  to 

treat  (see  Browne  &  Theobald  on  Railways,  p.  14v8). 

SoU  of  A  person  entitled  to  the  sub- soil  under  a  public  street  is 

P^^^°        in  strictness  entitled  to  notice  before  the  sub-soil  is  taken 

8  ree  .         {Ramsden  v.  Manchester,  8fc.  Ry.  Co.,  1848,  5  By.  Cas.  552  ; 

infra,  p.  258 ;  Good^son  v.  Richardson,  1873,   9  Ch.  221), 

unless  the  special  Act  entitles  the  company  to  take  it 

Cnl'de-Boe.  without  notice ;  and  in  the  latter  case  a  cul-de-sac  dedicated 

to  the  public  is  in  the  same  position  as  a  public  street 

{Souch  V.  K  London  Ry.  Co.,  1873,  16  Eq.  108 ;  see  22 

W.  R.566). 

Deecrip-         The  land  must  be  accurately  described  in  the  notice  to 

tion  of        treat,  and  upon  an  inquiry  before  a  jury  no  deviation  from 

notice         ^^^  lands  so  described  is  permissible  {Stone  v.  Commercial 

Ry.  Co.,  18:J9,  4  My.  &  Cr.  l'<^2 ;  see  Kemp  v.  London  ^ 

Brighton  Ry.  Co.,  1838,  1  Ey.  Cas.  495). 

It  is  sufficient  if  the  notice  and  plan  annexed  thereto 
show  in  fact  what  lands  are  proposed  to  be  taken,  although 
they  do  not  follow  exactly  the  denotation  in  the  deposited 
plans  {Bowling  v.  Pontypool,  Sfc.  Ry.  Co.,  1874,  18  Eq. 
714) ;  and  although  the  measurements  are  not  exactly 
given  {Sims  v.  Commercial  Ry.  Co.,  1838, 1  Ey.  Cas.  431). 
Second  The  company  having  given  notice  to  treat  describing  a 

it^ior     ^®^^^  quantity  of  land,  which  turns  out  to  be  insufficient, 
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are  not  precluded  from  giving  a  second  notice  to  treat  for  Seotionis. 
an  additional  quantity  {Stamps  v.  Birminghamy  8fc.  Ry,  different 
Co,y  1848,  7  Hare  251  ;  2  Phil.  673 ;  Simpson  v.  Lancaster  quantity. 
Sf  Curlkle  Ry.  Co,y  1847,  15  Sim.  580).     And  there  is  no 
distinction  in  this,  respect  between  the  severance  of  land 
vertically  and  its  severance  in  horizontal  strata ;  conse- 
quently a  railway  company  having  already  acquired  surface 
lands  may  subsequently  purchase  compulsorily  the  minerals 
under  those  lands  {Erringtony,  Metrop.Dist,  Ry,  Co.,  1882, 
19  0.  D.  559). 

It  seems  that  the  landowner  by  negotiating  on  the  Waiver  of 
footing  of  the  notice  to  treat  will  waive  any  objection  that  irregu- 
might  be  taken  to  it :  provided  he  is  fully  informed  as  to   ^^^^' 
the  object  of  the  company  in  taking  it  {Lynch  v.  Commis- 
sioners of  Seicers,  1886,  32  C.  D.  72). 

If  the  notice  is  bad,  but  the  landowner  gives  a  counter- 
notice  which  may  reasonably  have  the  effect  of  leading  the 
company  to  suppose  that  they  may  safely  proceed  with  their 
works,  the  Court  will  not  by  injunction  restrain  the  com- 
pany from  so  proceeding  {Pinchin  v.  London  Sf  Blaclacall 
Ry,  Co.,  1854,  5  D.  M.  &  G.  p.  865). 

Where    the    company   have    unlawfully   entered  into  Remedy  in 
possession,  an  injunction  will  be  granted  to  restrain  their  ^^^^ 
retaining  possession,  notwithstanding  that  the  railway  has  entrr. 
been  constructed  on  the  land  {Perks  v.  Wycombe  Ry.  Co., 
1862,  3  Giff.  662 ;  see  Goodson  v.  Richardson,  1873,'9  Ch. 
221 ;   McRae  v.  L,  B,  (^  S.  C,  Ry.  Co,,  1868,  18  L.  T. 
226),  provided  the  landowner  applies  promptly  and  does 
not  take  the  law  into  his  own  hands  {Lind  v.  /.  of  W. 
Ferry  Co.,  1862,  1  N.  E.  13 ;    see  cases  under  sect.  84, 
infra,  p.  260).     But  a  landowner  who  has  acquiesced  in 
the  entry  cannot  recover  possession,  provided  tbe  company 
are  ready  to  pay  proper  compensation  {D,  of  Beaufort  v. 
Patrick,  1853,  17  Beav.  60;  Somersetshire  Coal  Canal  Co. 
V.  Harcourt,  1858,  2  De  G.  &  J.  596;  Moldy.  Wheatcroft, 
1859,  27  Beav.  510). 

But  after  the  company  have  served  notice  to  treat  upon, 
and  have  entered  with  the  consent  of,  a  person  apparently 
entitled,  the  mere  raising  of  adverse  claims  is  not  a  ground 
for  interfering  by  injunction  with  the  possession  of  the 
company,  provided  the  company  undertake  to  proceed 
under  sect.  38  {Alston  v.  Eastern  Counties  Ry.  Co.,  1856, 
3  W.  E.  659). 
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Section  IS. 


How  far 
the  notioe 
consti- 
tutes a 
contract. 


3.  The  consequences  of  the  notice. 

In  Walker  v.  Eastern  Counties  i?//.  Co.  (1848,  6  Haro, 
594)  it  was  decided  that  notice  to  treat  constitutes  a 
contract  on  the  part  of  the  company,  for  specific  perform- 
ance of  which  an  action  can  be  brought  by  the  landowner ; 
but  it  is  now  settled  that  this  is  incorrect  (see  per  Lord 
Hatherley,  L.  C,  in  Harding  v.  3Irt.  i?//.  Co.,  1872,  7  Ch. 
p.  158).  The  notice  to  treat  fixes  the  lands  which  are  to 
be  taken,  and  entitles  either  party  to  go  on  to  fix  the  price, 
but  until  the  price  has  been  ascertained  the  parties  are  not 
regarded  as  in  the  position  of  vendor  and  purchaser  for  the 
purpose  of  the  remedy  by  specific  performance.  When,  on 
the  other  hand,  the  price  is  fixed  the  whole  relation  of 
vendor  and  purchaser  is  constituted  as  in  a  regular  and 
formal  contract,  and  specific  performance  is  enforced 
{RegenVs  Canal  Co,  v.  Ware,  1857,  23  Beav.  575). 

The  notice  to  treat  is  intended  to  fix  tlie  particular  lands 
which  the  company  require,  and  to  bring  the  parties 
together  in  order  that  they  may,  if  thoy  can,  come  to  an 
agreement  as  to  terms  ;  and  if  they  cannot,  then  that  the 
value  of  the  lands  shall  be  settled  by  arbitration,  or  by  a 
jury ;  but  upon  the  mere  notice  there  is  no  contract  of 
which  specific  performance  can  be  enforced  [Adams  v. 
London  ^  Blachcall  Ef/,  Co.,  1850,  2  Mac.  &  G.  132). 

The  notice  to  treat  constitutes;  as  between  the  landowner 
and  the  company,  the  relation  of  vendor  and  purchaser  to 
a  certain  extent  and  for  certain  purposes,  and  some  of  the 
consequences  which  flow  from  an  actual  contract  also 
follow  upon  the  notice  to  treat ;  such  as  that  the  particular 
lands  which  the  company  are  to  take,  and  which  the  land- 
owner must  give  up  to  the  company  after  certain  steps 
prescribed  by  this  Act  shall  have  been  taken,  are  fixed,  and 
that  neither  party  can  get  rid  of  the  obligation,  the  one  to 
take  and  the  other  to  give  up  the  lands  specified  in  the 
notioe ;  but  in  no  other  sense  and  to  no  f  mother  extent  does 
the  notioe  constitute  a  contract,  at  least  on  the  part  of  the 
landowner  (per  Kindersley,  V.-C,  in  Haynes  v.  Hayncs, 
1861,  1  Dr.  &  Sm.  p.  450). 

The  effect  of  the  notice  to  treat  is  to  create  a  relation 
between  the  company  and  the  landowner  analogous  to  that 
of  purchaser  and  vendor  ;  but  till  the  price  is  ascertained 
the  land  remains  the  property  of  the  landowner  in  equity  as 
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well  as  at  law.     Each  side,  however,  has  acquired  the  right  Section  18. 
to  have  the  price  ascertained  in  accordance  with  the  statute  * 

(see  the  judgment  of  Lord  Blackburn  in  Tiverton  ^  N. 
Devon  Ry,  Co.  v.  Loosemore,  1884,  9  App.  Cas.  p.  493). 

When  the  price  is  ascertained  there  aie  all  the  elements 
of  a  complete  agreement,  and  it  bscomes  a  bargain  made 
under  legislative  enactment  between  the  railway  company 
and  those  over  whom  they  were  authorized  to  exercise  their 
power  (per  Lord  Hatherley,  0.,  in  Harding  v.  Met.  Ihj. 
Co.^  1872,  7  Ch.  154,  p.  158).  And  specific  performance 
will  be  ordered  as  in  an  ordinary  case  of  vendor  and  pur- 
chaser [S.  C). 

The  above  result  follows  whether  the  price  is  fixed  by  Mode  of 
agreement,  by  award,  or  by  the  verdict  of  a  jury.  ment^or* 

After  service  of  notice  to  treat  an  agreement  settling  the  prioeisim- 
price  will  bind  the  company,  although   not  under  seal,  material. 
and  apparently  though  made  by  parol  only  {Smith  v.  Dublin 
8f  Bray  Ry.  1853,  3  Jr.  Ch.  Eep.  225). 

Where  the  notice  to  treat  has  been  followed  by  an  Speoifio 
award  fixing  the  amount  of  purchase  and  compensation  P^'^^"^- 
money,  specific  performance  will  lie  {Mason  v.  Stokes  Bay 
Ry.  Co.,  1862,  11  W.  E.  80 ;  Harding  v.  Met.  Ry.  Co., 
1872,  7  Ch.  154).  In  such  a  case  a  contract  satisfying 
the  Statute  of  Frauds  is  not  necessary  {Ex  p.  HawkinSy 
1843,  13  Sim.  569 ;    Watts  v.  Watts,  1873,  17  Eq.  217). 

Where,  after  notice  to  treat,  the  price  was  settled  by  a  Prico 
jury    and    possession    taken,    specific    performance    was  8«t*led  by- 
decreed  at  the  suit  of  the  company  {Nash  v.    Worcester  J^sLs-^on 
Dnprovement   Commissioners,    1855,    1    Jur.   N.   S.   973  ;  taken. 
Regent's  Caml  Co.  v.  Ware,  1857,  23  Beav.  575). 

It  follows  that  service  of  notice  to  treat  does  not  operate  Conver- 
as  a  conversion  of  the  land  in  the  hands  of  the  landowner  effected 
so  as,  upon  ascertainment  of  the  price  and  completion  of  until  price 
the  purchase  after  his  death,  to  throw  the  proceeds  of  sale  settled. 
into  his  personal  estate  {Haynes  v.  Hai/nes,  1861,  1  Dr.  & 
Sm.  426 ;  Re  Arnold,  18613,  32  Beav.  591 ;   Righton  v. 
Righton,  1866,  36  L.  J.  Ch.  61). 

But  it  is  otherwise  where  the  prico  is  fixed  in  the  land- 
owner's life,  and  the  proceeds  of  sale  pass  as  personalty, 
though  rents  accruing  between  his  death  and  the  comple- 
tion of  the  purchase  go  to  the  heir  or  devisee  ( Watts  v. 
Watts,  supra  ;  Ex  p.  Hawkins,  1843,  13  Sim.  669 ;  Re 
Manchester,  8fc.  Ry.  Co.,  1854,  19  Beav.  365 ;  see  Galliers 
V.  Allen,  1843,  1-3  Sim.  577n). 
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Section  18.      A  mere  notice  to  treat,  upon  which  nothing  has  been 

'-  done,  does  not  constitute  a  debt,  owing  or  accruing,  which 

^tl^  can  be  attached  under  E.  S.  C.  Ord.  45  {Richardson  v. 

not  con-     Elmit^  1876, 2  C.  P.  D.  9) ;  and  it  is  the  same  even  though 

Btitute  a     the  purchase  money  has  been  fixed  and  the  title  accepted, 

*'         until  a  conveyance  has  been  executed  or  tendered  {Howell 

V.  Metrop.  Did,  Ry.  Co,,  1881,  19  C.  D.  508). 

Relation         Where  no  notice  to  treat  is  given,  but  the  land  is  taken 

of  parties   ^nder  the  compulsory  powers,  and  money  is   paid   into 

land^taken  Court   as   Security  for  the   purchase   money  when  duly 

without      ascertained,  the  parties  are  not  in  the  position  of  ordinary 

notice  to     yendor  and  purchaser,  and  the  company  cannot  call  upon 

the  landowner  to  produce  his  title  for  their  investigation. 

(Martin  v.  L,  C.  ^  D.  Ry.  Co,,  1868,  17  L.  T.  487). 

Property         After  notice  to  treat,  the  landowner  may  not  put  up  the 

may  not     property  for  sale  by  auction  (Met.  Ry,  Co,  v.  Woodhouse^ 

to  auction.  1865,  13  W.  E.  516). 

Parties  It  has  been  held  over  and  over  again  that  from  the  time 

may  not     when  the  notice  to  treat  is  served  each  party  must  abstain 

tiOTi^after'  ^^^™^  altering   his  position.      Any  interest  subsequently 

notice  to     acquired  by  or  from  the  person  on  whom  the  notice  to  treat 

treat.         has  been  served  is  not  a  subject  for  compensation  (per 

Mathew,  J.,  in  Wilkins  v.  Mayor  of  Birminghamy  1883,  25 

C.  D.  p.  80 ;    see  Noricich  Ry,  Co,  v.    WodehousCy  1849, 

11  Beav.  382). 

Where,  therefore,  an  owner  after  notice  to  treat  entered 
into  an  agreement  with  a  person  who  for  several  years  had 
occupied  part  of  the  property  as  a  weekly  tenant,  and  to 
whom  he  had  made  repeated  verbal  promises  to  grant  a 
lease,  for  a  lease  to  him  for  a  term  of  three  years,  it  was 
held  that  the  tenant  was  not  entitled  to  compensation  for 
the  interest  created  by  the  agreement  {Re  Marylehone 
Improvement  Act,  Ex  p,  Edwards,  1871,  12  Eq.  389  ;  see 
City  of  Glasgow,  8^c.^  Ry,  Co,  v.  M'Ewen  c^  Co.,  1870,  8 
Sess.  Cas.  (3rd  Series),  747  ;  Norfolk  Ry,  Co,  v.  Bayes, 
1849,  13  Jur.  435).  But  it  may  be  different  in  the  case  of 
a  tenant  who  comes  in  after  the  notice  to  treat  without 
knowledge  of  it  (Carter  v.  G,  E,  Ry,  Co.,  1863,  8  L.  T. 
197). 

A  purchase  of  the  land  after  notice  to  treat  gives  the 
purchaser  only  an  interest  in  the  compensation  (Carnochan 
V.  Norwich,  i<^'c,  Ry,  Co,,  1858,  26  Beav.  169,  171). 

It  seems  that  an  owner  is  not  bound  to  stop  repairs  to 
premises  upon  notice  that  proceedings  are  being  taken  to 
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obtain  parliamentary  sanction  to  their  compulsory  aoquisi-  Section  18. 
tion,  and  the  amount  expended  after  suoh  notice  is  not  to  ' 
be  excluded  from  compensation  {Higgins  v.  Lord  Mayor  of 
Dublin,  1891,  28  L.  K.  Ir.  481). 

After  notice  to  treat  has  been  given,  the  landowner  can  Land- 
compel  the  company  to  proceed  with  the  purchase  in  one  of  ownermay 
the  modes  specified  in  the  Act,  and  his  proper  course  is  to  ^mpany  ^ 
apply  for  a  mandamits.     If  the  company  do  nothing  he  to  proceed 
cannot  recover  compensation  under  sect,  ij^  [Burkinshaw  v.  ^^^^^ 
Birmingham^  Sfc,  lit/.  Co,,  1850,  5  Ex.  475).    Where,  how-  ^ 
ever,  the  notice  to  treat  had  been  followed  by  an  agreement 
between  the  parties,  and  the  company  entered,  and  the 
agreement  was  afterwards  repudiated  on  both  sides,  the 
Court  refused  to  compel  the  company  to  summon  a  jury, 
holding  that  under  the  circumstances  the  notice  per  se  did 
not  give  the  Court  jurisdiction,  and  that  the  rights  of  the 
parties  were  to  be  regulated  by  the  provisions  of  sects.  68 
and  85  {Adams  v.  London  Sf  Blackwall  Ry.  Co.,  1850, 2  Mac. 
&G.  118). 

Where  the  special  Act  provides  for  six  months'  notice  of 
the  intention  to  take  lands  being  given,  the  company  must 
proceed  with  the  purchase  within  a  reasonable  time  after 
the  expiration  of  the  six  months,  and  if  the  landowner  has 
been  put  to  expense,  he  will  be  entitled  to  damages  and  a 
fnandamiis  {JJorgan  v.  Met.  liy.  Co,,  1868,  L.  li.  4  C.  P. 
97). 

But  the  company  are  not  bound  to  exercise  their  statutory  Company 
powers,  and,  in  the  absence  of  notice  to  treat,  mandamus  ^^J^^ 
does  not  lie  to  compel  the  company  to  purchase  land  {lieg.  chase. 
V.  L.  8f  N.  W.  By.  Co.,  1851,  6  Ry.  Cas.  634). 

A  trading  company  having  given  notice  to  treat  for  land  Notice 
under  compulsory  powera  cannot  withdraw  it,  even  though  ^^^^    ® 
they  offer  to  pay  all  costs  incurred  in  consequence  of  the  drawn, 
notice  {R.  v.  Utmgerford Market  Co.,  1832,  4  B.  &  Ad.  327). 
Hence,  if  a  notice  is  withdrawn  and  a  second  notice  given, 
the  second  notice  is  a  nullity  {Tawney  v.  Lynn  ^  Ely  Ry. 
Co.,  1847,  4  Ry.  Cas.  615). 

The  same  rule  applies  to  bodies  authorized  to  take  land  ^"^^om 
for  a  public  purpose  {Birch  v.  Vestry  of  Marylebone,  1869,  f^^°5 
17  W.  R.  1014).     But  an  exception  is  allowed  in  the  case  Govem- 
of  commissioners  acting  on  behalf  of  the  executive  govern-  n^«^t' 
ment  {Steele  v.  Mayor  of  Liverpool,  1866,  14  W.  R.  311 ; 
Reg,  V.  Commissioners  of  Woods  avd  Forests,  1850,  16  Q.  B. 
761). 
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Section  18.      As  to  withdrawal  of  the  notice  where  the  company  do 

not  accede  to  a  counter-notice  under  sect.  92,  see  the  cases 

referred  to  under  that  section  [infroy  p.  282). 

Abandon-       After  long  delay  the  notice  will  be  considered  to  have 

mentof      been  abandoned  (Ilcdrjea  v.  Met,  Bi/.  Co.y  1860,  28  Beav. 

notice.         JQ9) 

Lease-  Where  leasehold  land  is  taken,  the  company  are  bound  to 

holds.  accept  an  assignment  and  enter  into  the  usual  covenant  of 
indemnity  against  the  covenants  of  the  lease  {Harding  v. 
Met.  Ry.  Co.,  1872,  7  Ch.  154) ;  but  the  indemnity  is  in 
f  £kct  not  required,  inasmuch  as  the  liability  of  the  lessee  is 
terminated  on  the  taking  of  the  lands  under  statutory 
powers,  and  the  remedy  of  the  lessor,  if  any,  is  under 
sect.  68.  Thus  the  lessee  is  discharged  from  a  covenant 
against  assignment  without  the  consent  of  the  lessor  [Baily 
V.  De  Creajngny^  1869,  L.  E.  4  Q.  B.  180),  and  the  neces- 
sity for  a  licence  is  taken  away  {Slipper  v.  Tottenham^  6fc. 
By.  Co.,  1867,  4  Eq.  112) ;  though  in  an  Irish  case  it  was 
held  that  the  company,  on  taking  land  imder  such  circum- 
stances for  temporary  use  only,  ought  to  treat  with  the  lessor 
also  {Legg  v.  Belfaat,  8(c.  By.  Co.,  1850,  1  Ir.  C.  L.  R. 
p.  124,  note).  The  lessee  is  liable  JEor  breaches  of  covenant 
committed  after  notice  to  treat  and  before  assignment  to 
the  company  {Milh  v.  E.  London  Union,  1872,  L.  E.  8  0. 
P.  79). 

Service  of  Notice  to  Treat  on  Individual. 

Beetion  19.       XIX.  All  notices  required  to  be  served  by  the 

Notices  to  promoters  of  the  undertaking  upon  the  parties 

personally  interested  in  or  entitled  to  sell  any  such  lands 

°w  ^^*    shall  either  be  served  personally  on  such  parties 

Si  case  of'  or  left  at  their  last  usual  place  of  abode,  if  any 

absence  of  g^^j^  Can  after  diligent  inquiry  be  found,  and  in 

occupier,    case  any  such  parties  shall  be  absent  from  the 

to  ^r^   United  Kingdom,  or  cannot  be  found  after  diligent 

inquiry,  shall  also  be  left  with  the  occupier  of 

such  lands,  or,  if  there  be  no  such  occupier,  shall 

be  affixed  upon  some  conspicuous   part  of  such 

lands* 

Defect  of        ^  notice  to  treat  for  certain  land  was  served  on  "W.,  who 
^^^^fty^   ^^  ^^^  ^®  owner,  but  only  the  tenant  of  a  small  portion 
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of  the  land  comprised  in  the  notice.   W.  acted  as  agent  for  Section  19. 
the  owner  in  respect  of  the  property.      No  notice  was        :      T 
served  upon  the  owner  and  no  attempt  was  made  by  the  ooimter- 
promoters  to  find  him.      The  owner  subsequently  served  notice 
upon  the  promoters  a  counter-notice  requiring  them  to  take  ^"^^  go 
the  whole  of  the  premises,  and  this  counter-notice  he  after- 
wards withdrew.    It  was  held  that  the  service  of  the  original 
notice  was  bad,  and  that  its  invalidity  was  not  cured  by 
the  service  of  the  counter-notice  {Shepherd  v.  Mayor   of 
Norwich,  1885,  Ji3  W.  R.  841). 

In  order  that  the  notice  should  be  valid  it  must  operate  Service  on 
against  both  parties.    Hence  a  notice  to  treat  with  a  tenant  ^i^^^g 
delivered  to  the  landlord  binds  neither  the  tenant  nor  the  P®"**^^* 
company  {llcg,  v.  G,  N,  By.  Co,,  1876,  2  Q.  B.  D.  151). 

If  the  special  Act  directs  notice  to  be  served  on  the 
testamentary  guardian  of  an  infant,  service  on  a  next 
friend  is  bad  [Earl  of  Harrington  v.  Met,  By,  Co,,  1865, 
13  L.  T.  658). 

Seimce  on  Corporations  Aggregate. 

XX.  If  any  such  party  be  a  corporation  aggre-  Section  20. 
gate   such  notice  shall   be  left  at  the   principal  service  on 
office  of  business  of  such  corporation,  or,  if  no  such  corpora- 
office  can  after  diligent  inquiry  be  found,  shall  principal 
be  served  on  some  principal  member,  if  any,  of  ^®°®  *°^ 
such  corporation,    and  such  notice  shall  also  be  pier, 
left  with  the  occupier  of  such  lands,  or,  if  there 
be  no  such  occupier,  shall  be  affixed  upon  some 
conspicuous  part  of  such  lands. 
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(3.)  PROCEEDINGS  IN  CASE  OF  FAILURE 

TO  TREAT. 

§.  21.  Questions  to  be  settled  as  hereinafter  mentioned. 

§.  22.  Sums  of  £50  and  under. 

§.  23.  Sums  above  £50  to  be  settled  by  Arbitration  or  a  Jury. 

§.  24.  Proceedings  before  Justices. 

Proceedings  in  Case  of  Failure  to  Treat.     Notice  of 

Claim. 

Section 21.      XXI.  If  for  twenty-one  days  after  the  service 

If  parties   of  sucli  notice  any  such  party  shall  fail  to  state 

fau  to       ^ijQ  particulars  of  his  claim  in  respect  of  any  such 

to  com-      land,  or  to  treat  with  the  promoters  of  the  under- 

fOTUnd^  taking  in  respect  thereof,  or  if  such  party  and 

and  for      tlic  promotcrs  of  the  undertaking  shall  not  agree 

th™*^^'     as  to  the  amount  of  the  compensation  to  be  paid 

amount  to  by   the   promoters   of   the   undertaking   for  the 

as  herein-  interest  in  such  lands  belonging  to  such  party,  or 

afjer  pro-  which  he  is  by  this  or  the  special  Act  enabled  to 

sell,  or  for  any  damage  that  may  be  sustained  by 

him  by  reason  of  the  execution  of  the  works,  the 

amount  of  such  compensation  shall  be  settled  in 

the  manner  hereinafter  provided  for  settling  cases 

of  disputed  comi)ensation. 

Upon  notice  to  treat  being  given,  the  compensation 
may  be  settled  by  agreement,  subject,  in  the  case  of  persons 
under  disabiUty,  to  the  provisions  of  sect.  9.  If  no  agree- 
ment is  come  to  the  compensation  is  assessed,  if  the  amount 
claimed  does  not  exceed  50/.,  by  the  adjudication  of  two 
justices  (ss.  22,  24),  if  it  is  above  50/.,  by  arbitration 
(ss.  25—737),  or  by  a  jury  (ss.  38—57). 

Where  a  special  tribunal  is  provided  by  statute,  and 
such  tribunal  is  non-existent,  the  compensation  can  be 
assessed  in  an  action  in  the  High  Court  {Benfloy  v.  M.  8. 
8f  L,  Ry.  Co,,  1891,  3  Ch.  222).  As  to  settlement  of 
compensation  under  the  Housing  of  the  Working  Classes 
Act,  1890,  see  sect.  41,  a[nd  Sched.  II.  (;2&). 
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Under  this  section  the  landowner  must  state  the  par-  88otion21. 
ticulars  of  his  claim ;  under  sect.  68  he  is  to  state  the  r  7 

nature  of  his  interest  in  the  lands.  But  the  requirement  of  partfou- 
in  each  ease  is  substantially  the  same.  The  description  larsof 
must  be  both  of  the  quality  and  the  quantity  of  his  interest,  claim. 
Thus,  under  sect.  68,  it  was  held  to  be  insufficient  when 
he  described  the  property  as  "  held  by  me  on  lease " 
{Healey  v.  Thames  Valley  Ry,  Co,,  1864,  l^i  W.  R.  44)  ; 
and  under  this  section  the  notice  of  claim  was  held  to  be 
insufficient  where  the  claimants  stated  that  as  trustees 
they  had  "  an  estate  and  interest "  in  the  lands  {Re  N. 
Staff,  Ry,  Co,  and  Landor,  1848,  6  Ry.  Cas.  17).  But  in  a 
case  under  sect.  68,  where  the  injury  was  passed,  and  the 
claim  was  for  loss  of  business  during  the  construction  of 
the  railway,  it  was  held  that  the  notice  of  claim  need  not, 
after  stating  the  claimant  to  be  occupier  of  the  property, 
go  on  to  describe  his  exact  legal  interest.  {Cameron  v. 
Channg  Cross  Ry.  Co,,  1804,  16  C.  B.  N.  S.  430,  explained 
in  Healey  v.  Thames  Valley  Ry.  Co,,  supra).  Claims  by 
di£Perent  persons  in  respect  of  separate  interests  should  be 
made  separately  {R,  v.  E,  London  Ry.  Co.,  1867,  17  L.  T. 
291). 

Where  a  person  claiming  compensation  claimed  as  mort-  Error  in 
gagee  in  possession,  whereas  he  had  in  fact  underlet  the  ^*"^ , 
premises,  and  the  company  had  proceeded  to  arbitration  going  to 
and  the  sub-leases  were  before  the  arbitrator,  it  was  held  arbitra- 
that,  though  the  claim  was  insufficient,  as  not  correctly  **°°* 
showing  the  quantity  of  the  claimant's  interest,  yet  the 
company  by  going  to  arbitration  had  waived  the  defect, 
and  the  defect  did  not  bar  the  claimant's  right  to  recover 
on  the  award  {Loverinq  v.    City  of  London,  Sfc.  Subway 
Co.,  1891,  7  T.  L.  R.  6*00). 

A  notice  of  claim  addressed  to  "the  Blackburn  and  Error  in 
Clitheroe  Railway  Company,"  the  name  of  the  company  ^^^^^^^ 
being  "  the  Blackburn  Railway  Company,"  was  held  to  be  ^m^ 
sufficient  {Eaafham  v.  Blackburn  Ry.  Co.,  1854,  9  Exch. 
758). 

A  claim  by  a  tenant  must  be  stated  in  such  a  way  that 
the  full  amount  can  be  paid  at  once ;  and  he  cannot  claim 
a  series  of  annual  payments  during  the  cun'ency  of  his 
lease  {Falconer  v.  Aberdeen  Ry.  Co.,  1803,  lo  Sess.  Cas. 
(2nd  series),  352). 
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Amount  claimed  not  exceeding  £50. 

flection 22.      XXII.  If  no  agreement  be  come  to  between 

Where       the  promoters  of  the  undertaking  and  the  owners 

6o?°or"      ^^   ^^  parties  by  this  Act  enabled   to  sell   and 

under,       convcy  or  release  any  lands  taken  or  required  for 

b™s^ied^  or  injuriously  affected  by  the  execution  of  the 

by  justi-    undertaking,  or  any  interest  in  such  lands,  as  to 

^*'  the  value  of  such  lands  or  of  any  interest  therein, 

or  as  to  the  compensation  to  be  made  in  respect 

thereof,  and  if  in  any  such  case  the  compensation 

claimed  shall  not  exceed  £50,  the  same  shall  be 

settled  by  two  justices. 

Section  Lands  not  taken,  but  injuriously  afPected,  are  within 

compenpa-  ^his  section,  and  the  compensation,  if  the  amount  claimed 
tion  under  does  not  exceed  50/.,  is  to  be  settled  by  justices;  if  over 
sect.  G8.      50/^  w^Q  procedure  of  sect.  68  applies  {Reg.  v.  St.  Luke^Sj 

1871,  L.  E.  7  Q.  B.  148). 

Summons       An  adjudication  of  justices  under  this  section  is  not  an 

notlimited  Qj-Jer  for  the  payment  of  money  under  Jervis'  Act  (11  & 

months       12  Vict.   0.   43),   s.   11,   and  the  summons  to  hear   and 

from  determine  the  question  of  compensation  is  not  out  of  time 

tee^r  ^     ^^  issued  after  six  months  from  the  notice  to  treat  {Meg,  v. 

Hamiai/y  1874,  44  L.  J.  M.  C.  27).     And  it  is  the  same 

where  a  claim  for  compensation  is  made  under  sect.  68. 

The  summons  need  not  be  issued  within  six  months  of  the 

claim   {Beg,  v.  Edicards,  1884,  13  Q.  B.  D.  586,  over- 

ruling  Re  Echnundson,  1851,  17  Q.  B.  67). 

Justices  As  in   other  cases   of  assessment  under  the  Act,  the 

settle         justices  simply  settle  the  amount,  leaving  the  question  of 

ouly^and     ^^^1®  Open  {Rcg.  V.  Edwards^  stipva).     As  to  the  procedure 

not  title,     on  a  reference  to  justices,  see  sect.  24). 

Sums  above  £50  to  be  settled  by  Arbitration  or  a 

Jury. 

Section 28.  XXIII.  If  the  Compensation  claimed  or  offered 
Claim  ex.  in  any  such  case  shall  exceed  £50,  and  if  the  party 
60/^to^be  claiming  compensation  desire  to  have  the  same 
settled,  at  settled  by  arbitration,  and  signify  such  desire  by 
c£d'^/,    notice  in  writing  'to  the  promoters  of  the  under- 
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taking,  before  they  have  issued  their  warrant  to  sectionas. 
the  sherifip  to  summon  a  jury  in  respect  of  such  by  arbi- 
lands,  under  the  provisions  hereinafter  contained,  l^^defouit 
stating  in  such  notice  the  nature  of  the  interest  in  of  arw- 
respect  of  which  such  party  claims  compensation,  j^°^'^^ 
and  the  amount  of  the  compensation  so  claimed, 
the   same   shall   be  so  settled   accordingly ;  but 
unless  the  party  claiming  compensation  shall  as 
aforesaid  signify  liis  desire  to  have  the  question 
of  such  compensation  settled  by  arbitration,  or  if 
when  the  matter  shall  have  been  referred  to  arbi- 
tration the  arbitrators  or  their  umpire  shall  for 
three  months  have  failed  to  make  their  or  his 
award,  or  if  no  final  award  shall  be  made,   the 
question  of  such  compensation  shall  be  settled  by 
the  verdict  of  a  jury,  as  hereinafter  provided. 

An  owner  does  not  lose  his  right  to  go  under  this  section  Where  no 
because  he  has  made  no  claim,  and  the  company  have  pro-  ^ij^ 
ceeded  under  sect.  85  {Reff,  v.  Met.  Ry,  Co.,  1865,  13  L.  T.  °'^®- 
444). 

The  following  principles  touching  the  jurisdiction  of  the 
tribunal  and  the  measure  of  compensation  apply  equally 
to  arbitrators  and  a  jury. 

1.  Jorisdiction  of  tribimal  assessing  compensation. 

The  inquiry  under  the  compensation  clauses  is  into  the  Arbitrator 
amount  of  the  compensation  for  the  interest  claimed  {Re  ^^j^ 
Dare  Valley  Ry.  Co.,  18G8,  6  Eq.  42^^),  and  not  into  the  ^ount  of 
right  to  compensation^(i?r^.  v.  L.  Sf  N.  W.  Ri/.  Co.,  1854,  com^nsa- 
3  E.  &  B.  443 ;  Exp.  Cooper,  18G5, 13  W.  R.  364 ;  Brandon  ^^^^' 
Y.  Brandon,  1864,  2  Dr.  &  Sm.  305  ;  Rey.  v. Met.  Ry.  Co.,  f^de^ 
1863,  32  L.  J.  Q.  B.  367). 

Under  this  Act  no  question  can  be  raised  as  to  the  title 
of  the  claimant  whose  land  is  taken  or  injuriously  affected 
by  a  railway  company  until  the  amount  of  the  compensa- 
tion has  been  settled  under  the  Act  {Re  East  London  Ry. 
Co.,  1890,  24  Q.  B.  D.  507,  p.  511).  And  it  is  the  same 
where  the  amount  of  the  compensation  is  settled  by  a  judge 
of  the  High  Court  and  a  jury,  under  ^ct.  41  of  tiie  Regu- 
lation of  Railways  Act,  1868  {8.  C.) 
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SeetionSS.  The  whole  machinery  of  this  Act  is  for  the  purpose  of 
ascertainiDg  the  quantum  of  compensation,  leaving  to  other 
tribunals  to  determine  whether  the  jmrty  claiming  has  any 
interest,  who  is  entitled  to  the  compensation,  and  whether 
any  damage  at  all  has  been  done  (per  Wright,  J.,  in  Beg. 
V.  i.  8f  N.  W.  Ry.  Co,,  1894,  2  Q.  B.  p.  520). 

But  an  appeal  against  the  amount  of  an  award  (if  the 
amount  exceeds  1,000/.)  lies  in  cases  under  the  Housing  of 
the  Working  Classes  Act,  1890 ;  see  Schedule  II.  clause  26, 
and  Ex 2),  titcveuHon  (1892,  1  U.  B.  609). 

A  jury  summoned  to  assess  the  damage  for  injurious 
affecting  of  lands  have  no  jurisdiction  to  determine  whether 
the  lands  have  been  injuriously  affected  so  as  to  confer  a 
title  to  compensation ;  their  jurisdiction  is  limited  to 
assessing  the  amount  of  compensation  {Ilorrockn  v.  Met. 
Ry,  Co,,  1863,  4  B.  &  S.  315). 

An  arbitrator  appointed  to  assess  compensation  has  no 
jurisdiction  to  adjudicate  upon  any  collateral  matter  affect- 
ing the  claim  to  compensation,  but  only  to  determine  the 
amount  {Re  Bylcn,  1855,  11  Ex.  464). 

Where,  imder  a  special  Act,  judgment  given  by  commis- 
sioners for  the  amount  of  compensation  assessed  by  a  jury 
was  to  be  "  binding  and  conclusive  to  all  intents  and  pur- 
poses," it  was  held  that  the  judgment  was  conclusive  as 
to  the  amount,  but  not  as  to  the  claimant's  right  to  com- 
pensation {Barber  v.  Nottingham  Canal  Co,,  1864,  15  C.  B. 
N.  S.  726]. 

Since  the  verdict  is  conclusive  as  to  the  amount,  the 
company,  in  an  action  for  the  compensation  assessed  by  a 
jury,  cannot  plead  that  the  plaintiff  was  not  entitled  to 
compensation  exceeding  50/.,  so  that  the  amount  should 
have  been  assessed  by  justices  under  sect.  22  {Read  v. 
Victoria,  S^c.  Ry,  Co ,  1  H.  &  C.  p.  840). 

The  fact  that  the  company  deny  their  liability  to  pay 
compensation  does  not  prevent  the  arbitrator  from  assessing 
the  amount.  The  award  does  not  preclude  inquiry  into 
the  right,  and  the  proper  time  for  the  company  to  raise 
this  question  is  by  defence  to  an  action  on  the  award 
{Brierley  Hill  L,  B,  v.  Pearsall,  1884,  9  App.  Cas.  p.  tiOl). 

It  follows  that  the  reference  does  not  preclude  the  com- 
pany from  themselves  setting  up  title  to  the  subject-matter 
of  the  compensation  {Catnpbell  v.  Mayor  of  Linrjwol,  1870, 
9Eq.  579). 

And  as  to  amount  of  compensation  being  settled  before 
question  of  title,  see  also  cases  under  sect.  68,  infra,  p.  181. 
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But  where  the  company,  without  complying  with  the  Section  2S, 
provisions  of  this  Act,  enter  upon  land  of  which  A.  is  in  ~~  ~ 
lawful  occupation,  he  can  maintain  an  action,  and  at  the  deciar™*^ 
trial  the  Court  has  jurisdiction  to  make  a  declaration  of  his  clainiant]8 
interest  in  the  property  (Birmingham  Land  Co.  v.  L.  <§*  interest  in 
JV^.  W.  Ry,  Co.,  18^8,  40  C.  D.  268).  pe^^^' 

Where  land  is  being  taken  out  and  out,  the  Court  will 
decide  the  question  of  a  lessee's  right  of  renewal  at  the  end 
of  his  term,  notwithstanding  that  this  amounts  to  a  decla- 
ration of  a  future  right  {Bogg  v.  Mid.  Ry.  Co.y  1867,  4 
Eq.  310). 

The  High  Court  has  no  power  to  grant  an  injunction  to  Arbitra- 
restrain  a  party  from  proceedinff  with  an  arbitration  on  the  *^°^  ^?^  . 

f round  that  the  matter  is  outside  the  agreement  to  refer,  q^  ground 
t  is  no  legal  injury  for  the  party  to  go  on  with  an  arbitra-  of  fu- 
tion  which  will  be  futile  (iV.  Londmi  Ry.  Co.  v.  G.  JST.  Rf/.  ^^'^y- 
Co.,  1883,  11  Q,  B.  D.  30 ;   TFood  v.  Liliies,  1892,  61  L. 
J.  Ch.  158 ;  see  Mouchet  v.  G.   W.  Ry.  Co.,  1838,  1  Ey. 
Cas.  567.) 

Hence  the  Court  will  not  interfere  by  injunction  to 

•  prevent  a  claimant  from  proceeding  in  an  arbitration,  on 

the  ground  that  he  has  no  title.     If  he  has  no  title  he  will 

not  be  able  to  obtain  the  amount  of  the  award  in  an  action 

{Lomlon  ^  BlachrallRy.  Co.  v.  Cross,  1886,  31  C.  D.  p.  367). 

Though  the  Court  would  grant  an  injunction  in  a  case  Contra,  if 
in  which  injustice  or  injury  would  result  to  the  party  com-  arbitra- 
plaining  if  the  arbitration  proceeded  (Farrar  v.  Cooj^er,  ^!°^-^' 
1890,  44  C.  D.  p.  328).  ^ 

The  Court  has  power  to  give  leave  to  revoke  the  sub-  Revoca- 
mission  where  it  appears  that  the  arbitrator  is  going  wrong  g^^j^^.^, 
on  a  point  of  law,  even  in  a  matter  within  his  jurisdiction ;  gion. 
and  this  power  will  be  exercised  when  the  parties  agree  to 
the  arbitrator  raising  the  question  in  a  special  case  {E.  8f 
W.  India  Dock  Co.  v.  Kirk,  1887,  12  App.  Cas.  738).   And 
the  question  of  the  admissibility  of  evidence  can  be  de- 
termined by  an  application  to  revoke  the  submission  (see 
Re  Lord  Gerard  Sf  L.  8f  N.  W.  Ry.  Co.,  1894,  2  Q.  B. 
915;  1895,1.  aB.  469). 

2.  Measure  of  compensation. 

When  lands  are  taken  compulsorily,  compensation  is  Matters 
payable  for  the  value  of  the  lands  and  also  for  damage  ^^^^^. 
caused  by  severance  or  otherwise  to  other  lands  of  the  tionia 
same  owner  which  are  not  taken  (ss.  49,  63).     Corapcnsa-  given. 

J.  I 
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8eetion23.  tion  is  also  given  for  loss  incidental  to  the  taking  of 
premises— such  as  loss  of  goodwill  or  trade  profits  and 
expenses  of  removal — and  ten  per  cent,  is  usually  added  to 
the  value  of  the  land  for  compulsory  purchase  (see  Cripps 
on  Compensation,  4th  ed.  pp.  101  et  seq,).    By  the  Housing 
of  the  Working  Classes  Act,  1890,  sect.  21,  this  addition  is 
excluded  in  the  case  of  unhealthy  areas  taken  for  an  im- 
provement scheme,  and  the  principles  of  compensation  are 
specifically  stated. 
Measureof      Compensation  under  sect.  49  and  under  sect.  63  are  sub- 
oompensa-  stantially  the  same.     The  words  used  in  the  two  sections 
MmeinaU  ^^®  slightly  difEereut,  but  there  can  be  no  doubt  at  all  that 
tribunals,   the  legislature  intended  that  the  same  measure  of  com- 
pensation should  exist  in  the  case  of  compensation  awarded 
by  arbitrators,   justices,   or  surveyors,   and  the  case  of 
compensation  assessed  by  a  juiy  {Holt  v.  Gas  Light  8f  Coke 
Co.,  1872,  L.  E.  7  a  B.  p.  736). 
Arrearj  of      Arrears  of  rent  are  no  part  of  the  value  of  the  reversion, 
'®^*-  and  allowance  cannot  be  made  for  arrears  existing  when 

the  land  is  taken,  notwithstanding  that  by  the  taking  they 
become  irrecoverable.  But  the  landlord  may  possibly  have 
a  charge  for  them  on  any  compensation  paid  for  the 
tenant's  interest  {Re  Kiltcorth  Rifle  RangCy  1899,  2  Ir.  305; 
infra,  p.  320). 
Rental  In  1839  land  was  let  to  a  railway  company  for  a  term  of 

basis  of  twenty-one  years  at  a  rent  of  144/.  5«.  After  the  expiration 
ya  ua  on  ^£  ^^  term  the  land  continued  to  be  occupied  by  the  com- 
pany, who  had  placed  valuable  works  upon  it,  and  the  rent 
was  regularly  paid.  For  other  purposes  than  the  railway 
the  land  would  not  have  fetched  so  high  a  rent.  Upon 
notice  to  treat  being  given  by  the  company,  it  was  held 
that  the  yearly  rent  of  144/.  6s.  was  properly  taken  as  a 
basis  upon  which  to  calculate  the  value  of  the  land  {Earl 
ofEIdon  V.  JSr,  E,  Rrj,  Co,,  1899,  80  L.  T.  723). 
Re-in-  Under  the  terms  of  the  special  Act,  the  compensation 

statement,  may  be  assessed  not  on  the  value  of  the  land  taken,  but  on 
the  cost  of  acquiring  an  equally  convenient  site  elsewhere 
{London  School  Board  v.  8.  E,  Rij.  Co,,  1887,  3  T.  L.  R. 
710).     In  other  words,   the  assessment  is  made  on  the 
principle  of  re-instatement  (see  Cripps  on  Compensation, 
4th  ed.  109). 
Valuation       The  date  of  the  notice  to  treat  fixes  the  time   with 
as  at  date  respcct  to  which  the  premises  are  to  be  valued,  and  the 
^o*ic®«    claimant  is  debarred  fi'om  altering  his  position  after  that 
date  {supra J  p.  104) ;  but  if  the  company  do  not  proceed 
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under  the  notice  and  if  they  go  into  possession  without  Section  23. 
paying  the  price,  upon  the  owner  subsequently  recovering 
judgment  in  ejectment,  they  may  have  to  pay  the  value 
of  the  land  at  the  date  of  the  action  {Stretton  v.  G,  W.  8fc, 
Ry.  Co.,  1870,  5  CL  761). 

But  OS  well  in  estimating  the  value  of  land  taken  as  in  Prospeo- 
estimating  compensation  for  injury  by  severance  of  land  ^gase^* 
left,  account  may  be  taken  of  any  prospective  increase  of  value. 
in  the  value  of  the  land  due  to  uses  to  which,  but  for  the 
works  of  the  company,  the  owner  might  expect  to  put 
it.  The  jury,  both  as  to  the  value  of  land  taken  and  as 
to  damages  for  severance,  have  to  consider  the  real  value  of 
the  land,  and  may  take  into  account  not  only  the  present 
purpose  to  which  the  land  is  applied,  but  also  any  other 
more  beneficial  purpose  to  which  in  the  course  of  events  at 
no  remote  period  it  may  be  applied.  So  in  respect  of 
severance:  the  jury  have  to  consider  how  far  the  prospec- 
tive value  will  be  depreciated  by  the  severance.  The  jury 
may,  therefore,  assess  compensation  upon  the  basis  of  the 
prospective  value  of  agricultural  land  as  building  land 
{Reg.  V.  Broicn,  1867,  L.  R.  2  Q.  B.  630)  ;  or  its  pro- 
spective value  for  use  as  a  reservoir,  &c.  {Ripley  v.  G.  N. 
Ry.  Co.,  1875,  10  Ch.  435  ;  Riddell  v.  Newcastle  Water 
Co. ;  Manchester  Corp.  v.  Countess  Ossalinskiy  reported  in 
Browne  and  Allan  on  Compensation,  p.  718;  Bailey  v. 
nanet  Light  Rys.,  1900,  1  Q.  B.  722). 

Where  the  lands  taken  are  those  of  a  public  body,  the 
compensation  must  take  into  account  any  statutory  benefits 
to  which,  had  the  land  not  been  taken  compulsorily,  the 
public  body  would  have  been  entitled.  Hence  where  the 
Conservators  of  the  River  Thames  were  empowered  to 
grant  licences  for  the  use  of  foreshore,  and  to  charge  such 
rent  as  should  be  deemed  to  be  the  true  and  fair  worth  to 
the  licensee,  and  the  foreshore  was  taken  by  a  railway 
company,  it  was  held  that  the  compensation  was  to  be 
based  not  on  the  exibting  value  to  the  conservators,  but 
upon  the  basis  of  the  rent  which  would  have  been  allowed 
had  the  land  been  obtained  by  licence  {Conservators  of 
River  Thames  v.  London,  Tilbury  8f  Southend  Ry.  Co., 
1892,  68  L.  T.  21). 

Where  land  is  subject,  as  in  the  case  of  a  burial  ground,  Deduo- 
to  a  permanent  restriction  as  to  its  use,  its  value  is  to  be  tion  for 
estimated  on  the  footing  of  such  restricted  user,  and  not  on  ^"^[^^°^ 
the  footing  of  its  value  when  used  for  the  purposes  of  the 
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undertaking  {Stehbing  v.  Metrop.  Board  of  Works^  1870, 
L.  R.  6  Q,,  B.  37).  But  it  is  otherwise  where  there  exists 
an  option  of  putting  an  end  to  the  restricted  user,  and  the 
full  commercial  value  is  then  allowed  {Re  Morgan  Sf  L.  8f 
iV.  TT.  Ry.  Co,,  1896,  2  U.  B.  469). 

As  to  compensation  for  tithes,  see  Esdaile  v.  Met,  8f  Did, 
Rgs,y  1881,  46  J.  P.  103 ;  London  Sf  Blackwall  Rt/.  Go.  v. 
Lettsy  1851,  a  II.  L.  C.  470 ;  R,  v.  Hene  Outfall  Comnm- 
siomrs,  1829,  9  B.  &  C.  875 

In  estimating  the  value  of  a  stream,  it  is  necessaiy  to 
take  into  account  the  use  to  which  it  can  be  put  relatively 
to  the  land.  Apart  from  the  right  of  fishing,  &c.,  it  is 
only  so  far  as  the  water  can  be  made  available  for  increasing 
the  use  or  enjoyment  of  the  land  that  it  can  be  said  to 
have  any  value,  and  the  compensation  to  be  paid  for  its 
loss  must,  therefore,  practically  speaking,  be  measured  by 
the  deterioration  of  the  value  of  the  land  occasioned  by 
such  loss  {Stone  v.  Corp,  of  Yeovil^  1876,  2  0.  P.  D.  99). 

If  part  of  the  water  of  a  stream  is  abstracted,  but  the 
bulk  of  it  sent  back,  the  riparian  owner  is  not  entitled  to 
compensation  for  the  whole  quantity  originally  abstracted. 
The  compensation  must  be  based  upon  the  probability  as 
to  what  the  future  actual  damage  will  be  {Page  v.  Ketter- 
ing  WatencorkH  Co,,  1892,  8  T.  L.  E.  228). 

Compensation  is  given  for  loss  of  trade  profits  and  for 
goodwill  (see  Ex  p.  Bergin,  1884,  13  L.  li.  Ir.  245) ;  and 
also  for  removal,  even  though  the  business  was  being 
carried  on  at  a  loss  {R,  v.  Burrow,  1884,  Times,  Jan.  24). 

Wliere  the  premises  themselves  are  taken,  the  profits  of  a 
business  carried  on  upon  them  have,  it  has  been  said,  been 
always  admittedly  estimated  as  enhancing  the  value  of  the 
premises  to  the  owner,  and  compensation  has  been  awarded 
having  regard  to  such  increase  of  value  {Lord  Mayor  of 
Dublin  V.  Dowling,  1880,  6  L.  E.  Ir.  502  ;  per  May,  C.  J., 
at  p.  509) .  But  this  allowance  does  not  extend  to  deprecia- 
tion in  the  value  of  a  public- house  in  consequence  of  its 
custom  having  been  diminished  by  the  pulling  down  of 
neighbouring  houses  taken  by  the  company  {Reg,  v. 
Vaughan,  1868,  L.  E.  4  Q.  B.  190 ;  see  R.  v.  London  Dock 
Co,,  1836,  5  A.  &  E.  163). 

Where  an  old-established  business  carried  on  at  No.  11, 
Parliament  Street,  was  about  to  be  transferred  to  No.  10, 
but  before  the  transfer  had  been  effected,  notice  to  treat 
for  No.  10  was  given  to  the  proprietor  of  the  business,  it 
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"was  held  that  the  compel)  sation  properly  included  a  sum  Section  23. 
for  the  goodwill  which  would  probably  have  attached  to 
No.  10  ( White  v.  Comm.  of  Works,  1870,  22  L.  T.  591). 

A  jury  may  take  into  consideration  the  loss  of  business 
profits,  notwithstanding  that  the  claimant  has  moved  into 
other  premises  in  the  same  street  {lifff,  v.  Scard,  1894,  10 
T.  L.  E.  545). 

Under  the  words  of  a  special  Act,  compensation  was  Lose  sus- 
allowed  to  a  claimant  for  the  loss  sustained  in  giving  up  ^^^^JjJ 
his  business  as   a  brewer  until  he    could   obtain   other 
suitable  premises  {Jubb  v.  Hull  Dock  Co.,  1846,  9  Q,.  B. 
443). 

A  claim  for  compensation  in  respect  of  removal  to  new 
premises  can  be  sustained,  although  the  claimant  has, 
under  an  option  in  his  lease,  terminated  his  lease  of  the 
old  premises  {Beff.  v.  Poulter,  1887,  56  L.  J.  Q.  B.  581). 

A  company  entered  upon  a  piece  of  land  at  Wandsworth  Damage 
belonging  to   a   seedsman  whose  offices  were  in  Covent  ™^fl*^^o* 
Garden,  where  he  kept  his  stock.     In  the  land  at  Wands-  remote, 
woith  he  sowed   small  quantities  of  all  the  seeds  in  his 
stock  on  trial,  after  which  he  sold  each  parcel  at  a  higher 
price  by  reason  of  his  giving  a  warranty  based  on  his 
experience.     He  was  in  consequence  of  the  taking  of  the 
laud  imable  to  warrant  his  seeds,  which  were  in  conse- 
quence depreciated  in  value  50  per  cent.     The  damage 
was  held  to  be  too  remote,  and  therefore  not  recoverable 
(7^^  Clarke  and  Wandsworth  B,  W.,  1868,  17  L.  T.  549). 

Where  the  premises  to  be  taken  are  licensed  premises  let  Licensed 
upon  lease,  the  arbitrators,  in  estimating  the  compensation  pren^i^^s- 
to  be  paid  to  the  reversioner,  ought  to  admit  evidence  of 
the  present  market  value  of  his  reversionary  interest  in  the 
premises  as  licensed  premises,  and  should  not  confine  the 
evidence  to  the  estimated  rental  value  of  the  premises  upon 
the  assumption  that  when  the  reversion  fell  in  they  would 
not  then  be  licensed  premises  {Belton  v.  L,C,C.,  1893,  41 
W.  R.  315), 

Where  the  owner  in  fee  of  a  public-house  is  a  brewer,  Tied 
and  the  house  is  held  upon  a  lease  under  which  the  tenant  liouse. 
is  bound  to  take  beer  from  the  owner,  the  additional  value 
consequent  on  this  obligation  must  be  taken  into  considera- 
tion in  fixing  the  compensation  to  be  paid  to  the  owner 
{Bourne  v.  Mayor  of  Liverpool,  1863,  33  L.  J.  Q.  B.  15  ; 
seei?^  London  C,C,  and  City  of  London  Brewery  Co.,  1898, 
1  a  B.  387). 
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Beotioii  23. 

Stamp 
duty. 


Abandon- 
ment of 
under- 
taking. 


Award 
must  be 
peooniary, 
and  not 
include 
accommo- 
dation 
works. 


The  whole  amount  awarded,  although  including  compen- 
sation for  loss  of  business,  is  to  be  taken  as  the  consideration 
on  sale  for  the  purpose  of  stamp  duty  {Co/nm.  of  Inland 
Revenue  v.  Glasgow  ^  S.  W.  By.  Co,,  1887,  12  App.  Gas. 
315). 

The  special  Act  usually  contains  a  clause  enacting  that, 
in  case  of  the  abandonment  of  the  railway,  the  parliamen- 
tary deposit  shall  .be  applicable  towards  compensating  any 
landowners  or  other  persons  whose  property  may  have  been 
interfered  with  or  otherwise  rend(»red  less  valuable  by  the 
commencement,  construction,  or  abandonment  of  the  rail- 
way or  any  portion  thereof,  or  who  may  have  been  subjected 
to  injury  or  loss  in  consequence  of  the  company's  compul- 
sory powers  of  taking  property — i,e,,  in  consequence  of  the 
exercise  of  the  compulsory  powers  {Ec  Uxbridge,  Sfc.  Ilij, 
Co,,  1890, 43  C.  D.  536) — for  which  injury  or  loss  no  com- 
pensation or  inadequate  compensation  shall  have  been  paid 
(see  Ex  p,  Bradford,  i^'c,  Tramtrat/H  Co.,  1893,  3  Ch.  463). 
In  applying  such  a  clause  the  measure  of  injury  is  to  be 
determined  by  comparing  the  value  of  the  estate  imme- 
diately before  with  its  value  immediately  after  the  abandon- 
ment {Be  Potteries,  Sfc.  By,  Co,,  1883,  25  C.  D.  251).  ^  A 
landowner  can,  as  a  general  rule,  only  claim  compensation 
on  account  of  acts  done  or  omitted  to  be  done  by  the  com- 
pany under  their  statutory  powers,  and  not  on  account  of 
any  collateral  obligation  entered  into  by  the  company, 
unless  the  breach  of  the  obligation  is  necessarily  involved 
in  the  abandonment  of  the  railway  and  indistinguishable 
from  it  {Be  Bidhin,  8^c.  By,  Act,  1886,  32  C.  D.  438). 

The  award  or  verdict  must  be  for  a  sum  of  money  only, 
and  such  sum  must  not  include  any  allowance  for  accom- 
modation works  which  the  company  are  under  statutory 
obligation  to  construct : — 

The  verdict  will  be  bad  if  the  jury  order  works  to  be 
done — e.g.,  a  fence  to  bo  erected — in  addition  to  a  money 
compensation,  instead  of  giving  the  whole  compensation  in 
money  {Beg,  v.  South  Holland  Drainage  Committee,  1838, 
8  A.  &  E.  429  ;  as  to  a  provision  in  a  special  Act  for 
referring  all  disputes  respecting  compensation  or  things 
done  under  the  Act,  see  Blagrare  v.  Briatol  W,  W,  Co,, 
1856,  IH.  &  N.  369). 

The  jury  cannot  award  compensation  for  communications 
made  by  the  landowner  between  severed  portions  where 
the  company  would  be  obliged,  under  sect.  69  of  the  R.  C.  A., 
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1845,  to  make  them  {S.  Wales  Ry.  Co,  v.  Richardsy  1849,  Seotion28. 
6  Ey.  Cas.  197).     And  similarly  as  to  an  award  {Re  Ware 
8f  Regent' H  Canal  Co,,  1854,  9  Ex.  395 ;  SkcrrattY.  N.  Staff. 
Ry,  Co,,  1848,  5  Ry.  Cas.  166). 

The  award  must  give  compensation  in  respect  of  the  Award 
specific  interest  claimed,  and  must  not  lump  various  in-  ^^^tg^l. 
terests  together.     Hence  where  a  claim  is  made  by  a  person  ^th  each 
in  respect  of  an  agreement  for  a  renewal  of  his  lease  of  the  interest 
lands,  and  the  umpire  awards  to  the  owners  of  the  free-  claimed, 
hold  one  sum  for  the  purchase  "  of  the  fee  simple  in  pos- 
session free  from  all  incumbrances,"  the  award  is  not  good 
{Re  N.  Stajff,  Ry.  Co,  and  Landor,  1848,  6  Ry.  Cas.  17) .   But 
where  a  sum  was  awarded  for  a  foe  simple  in  possession, 
that  being  what  the  landowner's  notice  claimed,  though 
there  were  leases,  the  award  was  held  to  be  good,  and  the 
company  was  left  to  deal  with  the  tenants  {Re  Bradshaw^s 
Arbitration,  1848,  12  Q.  B.  562 ;  cf.  JEx  p,  Luntley,  1865, 
13  L.  T.  490).     A  landlord  has  no  claim  to  share  in  com- 
pensation awarded  to  a  tenant  {Peddie  v.  Brown,  1857, 
3  Macq.  Q^^). 

Where  the  assessment  was  delayed,  and  the  jury  in  1864  Interest 
assessed  the  value  of  certain  stone  as  in   1852,  sayinff  ^l^eJias- 
nothing  about  interest,  it  was  doubted  whether  they  could  delayed, 
have  given  interest,  oven  had  the  delay  been  attributable 
to  the  company,  and  it  was  held  that  the  Court  had  no 
jurisdiction  to  do  so  (Caledonian  Ry.   Co.  v.   Carmichael, 
1870,  L.  R.  2  H.  L.  Sc.  56 ;  cf,  Hilhouse  v.  Davies,  1813, 
1  M.  &  S.  169). 

The  company  do  not  pay  interest  from  the  date  of  the  Interest 
award,  but  from  such  time  as  they  might  prudently  take  ^^  award, 
possession,  that  is,  from  the  time  when  a  good  title  is  shown 
{Re  Pigott  Sf  O.  W,  Ry.  Co.,  1881,  18  C.  D.  146,  dis- 
approving Re  Ercleshill  Local  Board,  1879,  13  C.  D.  365. 
See  Spencer-Bell  to  L,  8f  S.  W.  Ry,  Co,,  18^5,  33  W.  R. 
771 ;  Catling  v.  G.  N.  Ry.  Co.,  1869,  18  W.  R.  121 ;  Re 
Lindsey,  1883,  11  L.  R.  Ir.  392) ;  though,  if  possession  is 
taken  earlier,  interest  at  4  per  cent,  becomes  payable  {R/iys 
V.  Bare  Valley  Ry.  Co.,  1874, 19  Eq.  93 ;  vid.  sup.  pp.  68, 69). 
Where  the  compensation  is  determined  by  a  jury,  the 
execution  of  a  conveyance  does  not  estop  the  owner  from 
afterwards  claiming  interest  on  the  amount  awarded  from 
the  time  when  the  company  enters  upon  the  lands  down  to 
the  date  of  payment  of  the  amount  awarded  {Baltimore 
Extension  Ry.  Co.,  Ex  p.  Baly,  1895,  I  Ir.  R.  169,  on  the 
Bail  ways  (Ireland)  Acts). 
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8eetioii2d.  It  seems  that  the  award  will  cover  any  olaim  for  mesne 
profits  {Smalley  v.  Blackburn  Ry.  Co,,  1857,  2  H.  &  N.  158), 
and  a  lessee  remains  liable  for  rent  until  possession  taken 
or  compensation  paid  into  Court  {Callow  v.  Flyniiy  1890, 
26  L.  K.  Ir.  179). 


Mesne 
profits 
and  rent. 


Proceedings  before  Justices. 


Beetlon  24. 


Power  to 

issue 

summons. 


XXIV.  It  shall  be  lawful  for  any  justice,  upon 
the  application  of  either  party  with  respect  to  any 
question  of  disputed  compensation  by  this  or  the 
special  Act,  or  any  Act  incorporated  there- 
with, authorized  to  be  settled  by  two  justices, 
to  summon  the  other  party  to  appear  before 
two  justices,  at  a  time  and  place  to  be  named 
in  the  summons,  and  upon  the  appearance  of 
such  parties,  or,  in  the  absence  of  any  of 
them,  upon  proof  of  due  service  of  the  sum- 
mons, it  shall  be  lawful  for  such  justices  to  hear 

Evidence,  and  determine  such  question,  and  for  that 
purpose  to  examine  such  parties  or  any  of  them. 

Costs.  and  their  witnesses,  upon  oath,  and  the  costs  of 
every  such  inquiiy  shall  be  in  the  discretion  of  such 
justices,  and  they  shall  settle  the  amount  thereof, 

Certiararu  As  to  certiorari  to  quash  or  remove  the  proceedings,  see 
sect.  145  and  notes. 
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(4.)  ARBITRATION. 

§  25.  Appointment  of  Arbitrators. 

§  26.  Supplying  Vacancies. 

§  27.  Appointment  of  Umpire. 

§  28.  Proceedings  in  Default  of  Appointment  of  Umpire. 

§  29.  Case  of  Death  of  Single  Arbiti*ator. 

§  30.  Eefusal  of  One  of  the  Arbitrators  to  act. 

§  31.  Pailure  to  make  Award  within  Twenty-one  Days. 

§  32.  Power  to  call  for  Documents  and  examine  on  Oath. 

§  33.  Declaration  of  Arbitrator  or  Umpire. 

§  34.  Costs. 

§  35.  Delivery  and  Custody  of  Award. 

§  36.  Submission  a  Eule  of  Court. 

§  37.  Award  not  to  be  set  aside  through  Error  in  Fonn. 

The  landowner  has  the  choice  whether  there  shall  be  an  choice  of 
arbitration  or  not.     But  before  requiring  arbitration  he  arbitra- 
must  state  the  amount  of  compensation  he  claims,  in  order  *^?^*?j^  j. 
that  the  promoters  may  have  an  opportunity  of  considering  owner, 
whether  they  will  pay  him  the  amount  he  claims  without 
arbitration,  or  whether  they  will  offer  him  a  smaller  sum 
{Fitzluirdinge  v.  Gloucester  Canal  Co.y  1872,  L.  li.  7  Q.  B. 
776  ;  see  per  Blackburn,  J.,  p.  781). 

Where  the  parties  agree  to  an  arbitration  under  the  Act,  statutory 
a  perfect  compliance  with  the  statutory  procedm*e  is  not  proceduro 
necessary.     This  is  only  required  in  compulsory  arbitra-  ™*T^® 
tions  {Collins  v.  S.  Staff,  My,  Co,,  1852,   21  L.  J.  Ex.  "" 
247).     And  notwithstanding  variation  in  procedure  the 
landowner  will  be  entitled  to  the  benefit  of  sect.  34  in 
respect  of  costs  {Martin  v.  Leicester  W.   W.  Co.,  1858,  3 
H.  &  N.  463). 

A  submission  under  the  Act  may,  by  consent,  be  made  Submis- 
to  embrace  incidents  and  to  import  powers  not  included  sion  may 
in  a  reference  proceeding  simply  on  the  statutory  clauses.  ^?J^?^^^ 
Such  a  reference  may  be  based  on  the  statute  and  on  the  reference, 
common  law,  and  may  derive  efficacy  from  both  {Caledonian 
Ry.  Co.  V.  Lock/iart,  1860,  3  Macq.  808).  ^ 

By  virtue  of  sect.  23  the  time  for  making  the  award  is  Time  for 
limited  to  three  months  from   the  appointment  of  the  making 
arbitrators,   and  the   limit  applies  to  arbitrations  under  *^*^- 
sect.  68  {Evans  v.  L.  8f  ¥.  Ry.  Co.,  1853,  1  E.  &  B.  754) ; 
but  the  time  may  be  extended  by  consent  {Re  Palmer  ^ 
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Met.  Ry.  Co.,  1862,  10  W.  E.  714;  Caledonian  Ry.  Co.  v. 
Lochhart,  I860,  3  Macq.  808)  ;  or  by  the  Court  {Re  Dare 
Valley  Ry.  Co.,  1869,  4  Ch.  554 ;  Arbitration  Act,  1880, 
Beets.  9,   10 ;    see   Knoivles  v.  Bolton   Corporation,  1900, 
2  Q.  B.  253).     The  umpire  has  a  new  period  of  three 
months  from  the  time  when  the  arbitration  devolves  upon 
him  {Skerratt  v.  N.  Staff.  Ry.  Co.,  1848,  2  Phil.  475)  ;  or, 
if  he  is  not  appointed  until  after  the  awarding  power  of 
the  arbitrators  has  come  to  an  end,  from  the  date  of  his 
appointment  {Re  P  alien  8^  Corp.  of  Liverpool,  1882,  51  L.  J. 
Q.  B.  285;  Re  Bradi^haw's  Arbitration,  1848,   12  Q.  B. 
5(i2).     The  limit  does  not  apply  to  the  settlement  of  costs 
{Gould  w.  Stajf.  Potteries  W.  W.  Co.,  1850,  6  Ry.  Cas.  508). 
Arbitra-         An  arbitration  under  this  Act  was,  after  considerable 
Btate^'^      difference  of  opinion  (see  Re  Harper  and  G.  E.  Ry.  Co.,  1875, 
ppecial        20  Eq.  31i),  held  to  be  an  arbitration  by  consent,  and  hence 
case*  the  arbitrators  could  state  an  award  in  the  form  of  a  special 

case  under  the  C.  L.  P.  Act,  1854  {R/wdes  v.  Airedale 
Drainage  Commissioners,  1876,  1  C.  P.  D.  402) ;  and  they 
can  do  so  now  xmder  the  Arbitration  Act,  1889,  s.  7.  And 
since  the  decifcion  of  the  Court  is  an  "  order  "  within  the 
meaning  of  sect.  19  of  the  Judicature  Act,  1873,  it  is  sub- 
ject to  appeal  {Bidder  v.  N.  StaJT.  Ry.  Co.,  1878,.  4  Q.  B.  D. 
412;  Judic.  Act,  1894,  s.  1  (1)  (b)  (v)).  But  there  is  no 
appeal  where  a  special  case  is  stated  for  the  opinion  of  the 
Court  in  the  course  of  the  arbitration  under  sect.  19  of  the 
Arb.  Act,  1889  {Re  Knight  Sf  Tabernacle  Building  Society, 
1892,  2  Q.  B.  613). 

As  to  the  effect  of  the  Arbitration  Act,  1889,  on  arbi- 
trations under  this  Act,  tid.  infra,  p.  135. 

Appointment  of  Arbitrators. 

Section  25.      XXV.  When   any  question  of   disputed  com- 
xjniess       pensation  by  this  or  the  special  Act,  or  any  Act 
parties       incorj^oratcd  theremth,  authorized  or  required  to 
appoint-     be  settled  by  arbitration  shall  have  arisen,  then, 
^ngie°^     unless  both  parties  shall  concur  in  the  appoint- 
arbitrator,  mcnt  of  a  single  arbitrator,  each  party,  on  the 
appoint      request  of  the  other  party,   shall  nominate  and 
his  own      appoint  an  arbitrator,  to  whom  such  dispute  shall 
^''  be  referred ;  and  every  appointment  of  an  arbi- 
trator shall  be  made  on  the  part  of  the  promoters 
of  the  undertaking  under  the  hands  of  the  said 
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promoters  or  any  two  of  them,  or  of  their  secretary  section 26. 
or  clerk,  and  on  the  part  of  any  other  party  under 
the  hand  of  such  party,  or  if  such  party  be  a  cor- 
poration aggregate   under  the  common  seal    of 
such  corporation  ;  and  such  appointment  shall  be 
delivered  to  the  arbitrator,  and  shall  be  deemed  a 
submission  to  arbitration  on  the  part  of  the  party 
by  whom  the  same  shall  be  made  ;  and  after  any  Appoint- 
such  appointment  shall  have  been  made  neither  ^vocable, 
party  shall  have  power  to  revoke  the  same  with- 
out the  consent  of  the  other,  nor  shall  the  death 
of  either  party  operate  as  a  revocation ;  and  if  for  in  default 
the  space  of  fourteen  days  after  any  such  dispute  m^nt^y  ^' 
shall  have  arisen,  and  after  a  request  in  writing,  either 
in  which  shall  be  stated  the  matter  so  required  to  a^^ator 
be  referred  to  arbitration,  shall  have  been  served  of  ^^^ 
by  the  one  party  on  the  other  party  to  appoint  an  party  to 
arbitrator,    such    last-mentioned     party    fail    to  act  alone. 
appoint  such  arbitrator,  then  upon  such  failure  the 
party  making  the  request,  and  having  himself 
appointed  an  arbitrator,  may  appoint  such  arbi- 
trator to  act  on  behalf  of  both  parties,  and  such 
arbitrator  may  proceed  to  hear  and  determine  the 
matters  which   shall  be  in  dispute,  and  in  such 
case  the  award  or  determination  of  such  single 
arbitrator  shall  be  final. 

The  proper  steps  under  this  section  are,  first  that  an  Proce- 
endeavour  should  be  made  by  the  parties  to  concur  in  ^^^' 
choosing  a  single  arbitrator.  In  the  event  of  this  failing, 
a  request  should  be  made  by  the  one  upon  the  other  that 
the  latter  should  nominate  an  arbitrator.  Then  each 
should  make  appointments  in  writing,  and  deliver  them  to 
their  respective  arbitrators.  That  is  to  he  deemed  the 
submission,  and  is  irrevocable  {Yates  v.  Mayor^  Sfc.  of 
Blackhimi,  1860,  6  H.  &  N.  61,  pp.  70,  71 ;  of,  Bradley  v. 
i.  8f  N.  TT.  Ry.  Co.,  1850,  1  Prao.  Cas.  597).  But  an 
award  is  not  bad  because  there  has  been  no  attempt  to 
appoint  a  single  arbitrator  {Eagle  v.  Charing  Cross  Ily,  Co., 
1867,  36  L.  J.  C.  P.  297). 
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Bectiofl  25.      An  appointment  of  an  arbitrator  is  not  complete  with- 

~^"  out  notice  to  the  other  party  {Tew  v.  Harris^  1847,  11  Q,. 

B.  7). 
Nomina-        A  company  does  not,  by  nominating  an  arbitrator  under 
tionnotan  protest,  admit  that  the  claimant  is  entitled  to  compensation 
admission   v^^^^^^,^  Ilarbour  Improvement  Comm.  v.  Hitchem,  1851, 

1D.M.&G.161). 
Interested       ^he  surveyor  of  a  railway  company  had  in  that  character 
person        treated  with  a  landowner,  and  offered  a  price  for  land 
should  not  required  by  the  company.    He  was  subsequently  named  by 
t^tor.'"      ^1^®  company,  and  acted  as  their  arbitrator  upon  an  arbitra- 
tion under  this  Act.     It  was  held  that  he  ought  not  to 
have  been  selected  as  an  arbitrator  (Re  Elliott  ^  S.  Devon 
Ry,  Co.,  1848,  2  De  G.  &  Sm.  17). 

It  is  a  proper  objection  to  the  appointment  of  an  arbi- 
trator that  he  has  given  evidence  for  the  company  with 
respect  to  the  value  of  other  property  in  the  neighbour- 
hood {Re  Clout  ^  Met,  dj-  Bid,  Rij.  Cos.,  1882,  4(i  L.  T. 
141 ;  but  see  Re  Uaigh  4-  L.  8f  N,  W.  Rf/.,  8fe,  Cos.,  1896, 
1  Q.  B.  649). 
But  objec-  A  party  Avho  objects  to  the  appointment  of  an  arbitrator 
tion  as  being  improper  will  be  held  to  waive  the  objection  if  he 

^r"ce^-^^  proceeds  with  the  arbitration,  and  upon  this  ground  the 
ing  in         objection  was  held  to  be  waived  in  the  two  last-mentioned 

arbitra-        cases. 

tion.  Where  the  parties  are  awai'e  of  a  defect  in  the  constitu- 

tion of  the  tribunal,  any  objection  based  on  the  defect 
should  be  taken  promptly  {Emmanuel  Hospital  v.  Metrqp. 
List,  Ry,  Co.,  1869,  19  L.  T.  692). 

Supplying  Vacancies. 

Section 26.      XXVI.  If,  beforo  the  matters  so  referred  shall 

be  determmed  any  arbitrator  appointed  by  either 

may*be^  party  die,  or  become  incapable,  the  party  by 
b^^^^  whom  such  arbitrator  was  appointed  may  nomi- 
con?^        nate  and  appoint  in  writing  some  other  person  to 

default  ^^  ^^*  ^^  ^^^^  place,  and  if  for  the  space  of  seven 
other  arbi-  days  af tcr  notico  in  writing  from  the  other  party 
^Q^%?J^'  ^^^  *^^^*  purpose  he  fail  to  do  so,  the  remaining 
parte.  or  otlicr  arbitrator  may  proceed  ex  parte ;  and 
every  arbitrator  so  to  be  substituted  as  aforesaid 
shall  have  the  same  powers  and  autlioritics  as 
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were  vested  in  the  former  arbitrator  at  the  time  section 26. 
of  such  his  death  or  disability  as  aforesaid. 

Appointment  of  Umpire. 

XXVII.  Where  more  than  one  arbitrator  shall  section 27. 
have  been  appointed  such  arbitrators  shall,  before  Umpire  to 
they  enter  upon  the  matters  referred  to  them,  ^oiJJ^^ty 
nominate   and  appoint   by  writing   under   their  arbitrators 
hands  an  umpire  to  decide  on  any  such  matters  entering 
on   which   they  shall  differ,  or  which  shall   be  onrefer- 
referred  to  him  under  the  provisions  of  tliis  or  the  ^"^°' 
special  Act ;    and  if   sucli  umpire  shall   die,    or 
become   incapable   to   act,    they  shall   forthwith 
after  such  death  or  incapacity  appoint  another 
umpire  in  his  place;  and  the  decision  of  every 
such  umpire  on  the  matters  so  referred  to  him 
shall  be  final. 

The  power  of  appointing  an  umpire  under  sects.  27  and  Time  for 
28  is  not  restricted  to  the  21  days  from  the  time  when  appoint- 
the  appointment  of  arbitrators  is  complete,  mentioned  in  *"^'*°^" 
sect.  31.     It  may  be  exercised  withia  three  months  from 
that  time   {Brads/iaw^s  Arbitration,  1848,  12  Q.  li.  5t52  ; 
Holdmcorth  v.  Barsham,  1862,  31  L.  J.  Q.  B.  140 ;  S.  C. 
on  appeal,  Buh  nam.  Holdsicorth  v.  Wihon,  32  ibid,  289). 

A  surveyor  to  and  shareholder  in  a  railway  company  Objection 
which  was  closely  connected  in  interest  with,  and  held  on  frroiiud 
many  shares  in,  the  company  concerned  in  the  arbitration,  ^  ^  ^^^^  ' 
was  appointed  umpire  by  the  arbitrators,  and  as  umpire 
made  his  award.     It  was  held  that,  whatever  objections 
there  might  be  in  point  of  delicacy  to  the  appointment  of 
such  an  umpire,  they  did  not  constitute  sufiicient  grounds 
for  setting  aside  the  award  {Re  ElHott  and  S.  Devon  B.y, 
Co.,  1848,  2  De  G.  &  Sm.  17). 

For  appointment  of  umpire  by  Board  of  Trade  on  Appoint- 
failure  of  arbitrators  to  appoint,  see  sect.  28  ;  or  where  one  ^^^l^^^ 
arbitrator  refuses  to  appoint,  the  other  may  proceed  ex  Xrade.^ 
parte  to  make  an  award  under  sect.  30. 

Upon  the  death  of  the  umpire  before  making  his  award.  Death  of 
it  seems  that  either  a  new  umpire  may  be  appointed  by  umpire, 
the  arbitrators,  or,  failing  this,  by  the  Board  of  Trade  on 
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Seetion27.  the  application  of  the  landowner ;  or  the  appointment  may 
be  made  on  application  to  the  Court  or  a  judge  under 
sect.  5  of  the  Arbitration  Act,  1889  {Reg.  v.  Manley- 
Smith,  1893,  63  L.  J.  Q.  B.  p.  172). 

If,  under  such  circumstances,  the  parties  agree  upon  a 
sole  arbitrator,  this  is  a  continuation  of  the  statutory  sub- 
mission, and  if  the  compensation  awarded  exceeds  the 
amount  offered  by  the  company,  the  landowner  is  entitled, 
under  sect.  34,  to  the  taxed  costs  from  the  beginning  of 
the  arbitration.  Under  such  circumstances,  sect.  23  does 
not  require  the  summoning  of  a  jury  {8,  C.  ibid,  171). 

Proceedings  in  Default  of  Appointment  of  Umpire, 

8eetion28.      XXVIII.  If  in  either  of  the  cases  aforesaid  the 

In  default,  Said  arbitrators   shall   refuse,  or  shall  for  seven 

Trade  ^^    dajs  after  request  of  either  party  to  such  arbitra- 

appoint      tion  neglect  to  appoint  an  umpire,  the  Board  of 

umpire,      i^^ade^  iyi  any  case  in  which  a  raihvay  company  shall 

be  one  party  to  the  arbitration^  and  ttvo  justices  in  any 

other  casCy  shall,  on  the  application  of  either  party 

to  such  arbitration,  appoint  an  umpire ;  and  the 

decision  of  such  umpire  on  the  matters  on  which 

the   arbitrators   shall   differ,  or   which  shall  bo 

referred  to  him  under  this  or  the  special   Act, 

shall  be  final. 

L.  C.  The  words  in  italics  were  repealed  by  the  Lands  Clauses 

(Umpire)     (Umpire)  Act,  1883  (46  Vict.  c.  15).     The  section  is  not 

Act,  1883.  ^gg^j^g^  ly  gect.  6  of  the  Board  of  Trade  Arbitration,  &c. 

Act,  1874  (37  &  38  Vict.  c.  40),  under  which  matters  may 

in  general  be  referred  to  the  Railway  Commissioners. 

Irregular        An  umpire  was  appointed  by  a  document  not  under 

appoint-     geal,  and  signed  by  a  person  not  describing  himself  as 

°^^^*'         Secretary  of  the  Board  of  Trade.     The  Court,  however, 

considered  the  objection  too  doubtful,  and  refused  to  set 

aside  the  award  on  motion  ( TFilfSy  Sfc.  Ey,  Co.  v.  Fooks, 

1849,  3  Exch.  728). 

Failure  to       Where  the  proceedings  have  become  abortive  in  conse- 

appoint.      quence  of  the  non-appointment  of  an  umpire  within  the 

time  limited,  the  landowner  may,  by  mandamus^  compel 

the  company  to  summon  a  jury  {Fx  p.  Senior ,  1849,  7 

D.  &  L.  36 ;  see  infra,  p.  138). 
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Case  of  Death  of  Single  Arbitrator. 

XXIX.  If  when  a  single  arbitrator  shall  have  Section  29. 
been    appointed    such    arbitrator    shall    die    or  On  death 
become  incapable   to  act   before   he  shall   have  ^^^^t^^r 
made  his  award,  the  matters  referred  to  him  shall  fresh  arbi- 
be  determined  by  arbitration,  under  the  provi-  ^egiM. 
sions  of  this  or  the  special  Act,  in  the  same  man- 
ner as  if  such  arbitrator  had  not  been  appointed. 


Refusal  of  one  of  the  Arbitrators  to  act, 

XXX.  If  where  more  than  one  arbitrator  shall  section  so. 
have   been   appointed  either   of  the   arbitrators  on  neglect 
refuse  or  for  seven  days  neglect  to  act,  the  other  ^^^j^^ 
arbitrator  may  proceed  ex  parte^  and  the  decision  other  pro- 
of such  other  arbitrator  shall  be  as  effectual  as  if  ^®^^  ^^ 
he  had  been  the  single  arbitrator  appointed  by 
both  parties. 

The  failure  of  an  arbitrator  to  attend  is  not  necessarily  Failure  to 
a  refusal  within  this  section  (Re  Uaivley  (S*  iV".  Staff.  Ry.  »**e»d 
Co.,  1848,  2  De  G.  &  Sm.  pp.  44,  45).  "  '^;^' 

Where  one  of  the  parties  to  a  reference  to  an  umpire 
desires  a  postponement  of  a  meeting  of  which  he  has 
received  due  notice,  he  should  attend  and  slate  his  reasons ; 
if  he  simply  abstains  from  attending,  the  umpire  can 
proceed  ex  parte,  and  the  party  in  default  will  only  be 
heard  afterwards  as  a  matter  of  indulgence  and  on  terms 
of  paying  costs  {Re  Hetcitt  Sf  Portstjiouth  IF.  W.  Co.,  18G2, 
low.  E.  780). 

Delay  in  making  the  award,  though  due  to  a  mistake  as  I>elay  in 
to  the  arbitrator's  duty,    may  amount  to  neglect  to  act  ™**^^fi^ 
{Willoughby  v.  Willoughby,  1847,  9  Q.  B.  923).  * 

Where  arbitrators  have  been  appointed  under  sect.  25,  Appoint- 
and  one  arbitrator  refuses  or  neglects  for  seven  days  to  um°irenot 
concur  in  the  appointment  of  an  umpire,  the  other  arbi-  necessary, 
trator  can  proceed  ex  parte  under  sect.  30  to  make  an 
award   without  the  previous  appointment   of  an   umpire 
{S/iepkerd  v.  Corporation  of  NoncicJi,  1885, 30  0.  D.  553). 
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Section  81. 

If  award 
not  made 
within 
twenty- 
one  days, 
or  within 
extended 
time, 
reference 
devolves 
on  umpire. 


Failure  to  make  Award  within  Twenty-one  Days. 

XXXI.  If  where  more  than  one  arbitrator 
shall  have  been  appointed,  and  where  neither  of 
them  shall  refuse  or  neglect  to  act  as  aforesaid, 
such  arbitrators  shall  fail  to  make  their  award 
within  twenty-one  days  after  the  day  on  which 
the  last  of  such  arbitrators  shall  have  been  ap- 
pointed, or  within  such  extended  time  (if  any)  as 
shall  have  been  appointed  for  that  purpose  by 
both  such  arbitrators  under  their  hands,  the 
matters  referred  to  them  shall  be  determined  by 
the  umpire  to  be  appointed  as  aforesaid. 

The  arbitrators  may  appoint  an  umpire  notwithstanding 
the  twenty-one  days  mentioned  in  this  section  have  elapsed 
(see  8iip7'a,  p.  125). 

Potoer  to  call  for  Documents  and  examine  on  Oath. 

Bection82.  XXXII.  Tho  Said  arbitrators  or  their  umpire 
Arbitra-  may  Call  for  the  production  of  any  documents  in 
caJi^^  the  possession  or  power  of  either  party,  which 
docu-  they  or  he  may  think  necessary  for  determining 
ments,  &c.  |j^^  question  in  dispute,  and  may  examine  the 
parties  or  their  witnesses  on  oath,  and  administer 
the  oaths  necessary  for  that  purpose. 

It  is  not  absolutely  necessary  to  take  the  evidence  upon 
oath,  but  it  is  the  ordinary  practice,  and  if  taken  otherwise 
both  parties  must  waive  its  being  taken  upon  oath  ( W a  kef  eld 
V.  UanelUf  Ey.  iif  Dock  Co.,  1864,  34  Beav.  245,  per 
Eomilly,  M.  R.,  p.  249).  But  this  statement  seems  to  go 
too  far,  and  apparently  it  is  left  to  the  discretion  of  the 
arbitrator  whether  he  shall  examine  on  oath  or  no  (see 
per  Lord  Wensleydale  in  Caledonian  Ey.  Co.  v.  Lockhart, 
1860,  3  Macq.  p.  823).  lie  may  call  in  experts  to  assist 
him  (ibid.). 

It  seems  that  where  the  arbitrators  are  expert?,  and  are 
acquainted  with  the  property,  it  is  not  essential  for  them 
to  hear  evidence  {Bottomley  v.  Ambler,  1877,  38  L.  T.  545). 


Evidence 
on  oath. 


Evidence 
not  essen- 
tial. 
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Declaration  of  Arbitrator  or  Umpire. 

XXXIII.  Before  any  arbitrator  or  umpire  shall  section 88. 
enter  into  the  consideration  of  any  matters  referred  Deciara- 
to  him,  he  shall  in  the  presence  of  a  justice  make  tiontobe 
and  subscribe  the  following  declaration ;  that  is  to  ^bUrator 

gay or  umpire 

•^  ^  before 

*^I,  A.  B.,  do  solemnly  and  sincerely  declare,  ^'^^'°®' 
that  I  will  faithfully  and  honestly,  and  to  the  best 
of  my  skill  and  ability,  hear  and  determine  the 
matters  referred  to  me  under  the  provisions  of 
the  Act  [naming  the  special  Act~], 

^^A.  B. 

^'  Made  and  subscribed  in  the  presence  of  ." 

And  such  declaration  shall  be  annexed  to  the 
award  when  made ;  and  if  any  arbitrator  or 
umpire  having  made  such  declaration  shall  wil- 
fully act  contrary  thereto  he  shall  be  guilty  of  a 
misdemeanour. 

It  appears  that  the  Court  has  jurisdiction  to  restrain  an  Corrup- 
arbitrator  by  injunction  from  proceeding  with  a  reference  *^*^vt^^to 
on  the  ground  of  corruption  (Malmcsbunj  i?y.  Co,  v.  Buddy 
1876,  2  0.  D.  113). 

The  interpretation  given  by  sect.  3  to  the  word  "  jus-  Doclara- 
tioes  "  does  not  apply  to  the  word  in  this  section.     Hence  *^°^' 
the  declaration  may  be  made  before  any  justice  of  the 
peace,  and  not  only  before  a  justice  for  the  county  in  whiili 
the  lands  are  situated  {Da vies  v.  S.  Staff.  Ry,  Co,y  1851,  2 

Prao.  Gas.  5910. 

Delay  in  making  the  declaration  is  no  objection,  pro- 
vided it  is  in  fact  made  before  entering  upon  the  matters 
referred  {Bradnhaw's  Arbitration,  1848,  12  Q.  B.  562). 

If  the  reference  comprises  other  matters  than  compensa- 
tion it  is  not  a  reference  under  this  Act,  and  the  declaration 
need  not  be  made  (Lerick  v.  The  JSpsom  and  Leatherhead 
Ry.  Co.,  1859,  1  L.  T.  60).  ^^i^^,  o£ 

In  a  case  under  the  Act  a  party  who  proceeds  with  the  objection 
arbitration  knowing  that  the  declaration  has  not  been  made  <^oj^f»io° 

X    1- •     i.         xv^  ji  f  TL'j\  Of  deciara- 

cannot  object  on  this  ground  (Ibid.).  ^io^^ 

J.  K 
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Costs  of  the  Arbitration. 

8eotion84.      XXXIV.  All  tho  costs  of  any  such  arbitration, 

Promoters  ^^^  incident  thereto,  to  be  settled  by  the  arbi- 

payooeta    trators,  sliall  be  borne  by  the  promoters  of  tho 

tio"u^^  undertaking,  unless  the  arbitrators  shall  award 

award  is    the   same   or   a  less   sum  than  shall  have   been 

leM  than    offered  by  the  promoters  of  the  undertaking,  in 

offer.         which  case  each  party  shall  bear  his  own  costs 

incident  to  the  arbitration,  and  the  costs  of  tho 

arbitrators  shall  be  borne  by  the  parties  in  equal 

proportions. 

Owner  The  costs  of  an  arbitration  where  an  absent  owner  on 

absent.       j^jg  return  is  dissatisfied  with  the  valuation  are  regulated 

by  sect.  67. 

Section  Section  34  does  not  apply  to  a  reference  imder  an 

does  not      agreement  made  with  the  promoters  before  the  passing  of 

reiSrenoes   the  Act  authorizing  the  lands  to  be  taken  {Catling  y.  O,  N. 

outside       J?y.  Co.y  1869,  18  W.  R.  121) ;  or  to  references  outside  the 

-^«*-  Act  (1847,  JEx  p.  Reynal,  6  Ey.  Cas.  60).     But  it  appHes 

to  a  reference  under  the  Act,  notwithstanding  that  the 

statutory  procedure  is  in  part  varied  [Martin  v.  Leicester 

W.  W.  Co.,  1858,  3  II.  &  N.  463). 

Not  ex-  Where  the  special  Act  varies  in  a  particular  point  the 

*^^^cklAct  procedure  in  arbitration  under  this  Act — as  where  it  pro- 

varyinff      vides  that  the  arbitration  shall  be  conducted  by  an  arbi- 

procedure.  trator  appointed  by  the  Board  of  Trade — the  provision  of 

sect.  34  is  not  repealed  {Metrop.  Did.  Ry.  Co,  v.  S/iarpej 

1880,  5  App.  Cas.  425). 

Applies  When   land  has  been  taken  compulsorily  by  a  local 

where  land  j^oard  Under  the  powers  of  this  Act  incorporated  in  the 

^der         Public  Health  Act,  1875,  and  an  arbitration  takes  place  to 

Public        determine  the  amount  of  compensation  to  be  paid  to  the 

A^t^^875   ^"^^^^  ^^  ^^®  ^^^^  ®^  taken,  the  procedure  with  regard  to 

'        '  such    arbitration,   and  the  right    to    costs,    are    wholly 

governed  by  the  provisions  of  this  Act,  and  not  by  those 

of  the  Public   Health  Act  with  regard  to   arbitrations 

under  that  Act  (Exp,  Eaipier,  1878,  3  Q.  B.  D.  4l6 ;  S.  C. 

sub  nom.  Beg,  v.  Smith,  26  W.  R.  812). 

Costs  need      Costs  under  this  section  need  not  be  settled  in  the  award, 

^^*i^  .      but  may  be  dealt  with  subsequently  by  the  persons  making 

award.  "^    the  award.     And  the  adjudication  of  costs  need  not  be 

within  three  months  from  the  time  of  the  reference  {Oould 
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V.  Stajfordshire  Pottejnes  WatencorJcs  Co.,  1850,  5  Ex.  214;  Section  84. 

overruling  JRe  L,  &  J^f,  W.  Rtj,  Co.  8f  Quick,  1849,  5  Ry.  Gas. 

520  ;  see  Wilts,  ^c.  By.  Co.  v.  Fooks,  1849,  3  Ex.  728). 
With  respect  to  arbitrations  governed  by  sect.  2  of  the 
Arbitration  Act,  1889,  and  clause  (i)  of  the  schedule,  a 
different  rule  applies,  and  the  arbitrators,  if  they  settle  the 
costs,  must  do  so  in  the  award  {Re  Prehhle  8f  Mobinson, 
1892, 2  Q.  B.  602) ;  otherwise  they  will  be  liable  to  taxation. 

The  arbitrators  cannot  include  in  the  costs  the  costs  of  Abortive 
an  abortive  arbitration  held  under  a  wrong  Act  {Ee  Kil-  ajl>i*ra- 
tcorth  Rifle  Range,  1899,  2  Jr.  305).  *'°''' 

The  costs  of  a  special  case,  and  of  an  appe£d  from  a  Costeof 
decision  thereon,  are,  by  virtue  of  sects.  7  &  20  of  the  special 
Arbitration  Act,  1889,  in  the  discretion  of  the  Court  {Re  ^*®' 
Gonty  8f  M.  8.  8f  L,  Ry.  Co.,  1896,  2  Q.  B.  439,  450). 
Formerly  such  costs  were  held  to  be  regulated  by  sect.  34 
{Re  RoUiday  S^  Mayor  of  Wakefield,  1888,  20  Q.  B.  D.  699, 
p.  720 ;  see  1891,  A.  C.  p.  106). 

Power  in  a  submission  to  arbitration  over  the  "  cost  of  Costs  of 
the  reference  "  includes  power  to  award  the  costs  of  the  *^*'^- 
award  {Re  Walker  ^  Brown,  1882,  9  Q.  B.  D.  434). 

An  offer  made  by  the  promoters  under  sect.  38  is  not  The  offer, 
abrogated  by  the  claimant's  notice  for  arbitration,  and  it 
governs  the  costs  of  the  arbitration  {LaHcelles  v,  Swansea 
School  Board,  1899,  69  L.  J.  Q.  B.  24).  ^^^^^ 

An  offer  of  compensation  must  be  an  unconditional  offer  the^wm^ 
for  the  lands  to  be  taken  or  the  injury  done,  and  it  is  bad  pany  must 
if  it  be  an  offer  of  one  sum  for  compensation  and  costs  {Re  notmdude 
Balls  4-  Mctrop.  Board  of  Works,  1866,  L.  R.  1  Q.  B.  337).  ^f""' 

If  a  sum  exceeding  50/.  is  awarded  the  landowner  is  Effect 
entitled  to  costs  notwithstanding  that  no  offer  has  been  where  no 
made  by  the  company  {Martin  v.  Leicester  W.   W.  Co.,  o^ermade. 
1858,  3H.  &N.  463). 

An  offer  made  by  the  company  may  be  withdi*awn,  and  ^f  o^^r 
the  result  is  then  the  same  as  though  it  had  never  been  ^awn. 
made ;  and  although  the  sum  awarded  is  less  than  the  offer, 
the  company  are  not  entitled  to  the  benefit  of  this  section 
{Fb.ster  v.  Mayor  of  Sheffield,  1895,  72  L.  T.  549). 

The  award  should  state  whether  the  amount  awarded  is  ^^  *? 
greater  or  less  than  the  sum  offered  by  the  company  (see  ^enw  of  ' 
Wilts,  ^'c.  Ry.  Co.  v.  Fooks,  1849,  3  Ex.  728).     But  the  costs, 
arbitrators  or  umpire  have  no  power  in  the  first  instance 
to  inquire  what  was  the  amount  of  the  tender  {Oould  v. 
Staffs.  Potteries  W.  W.  Co.,  1850,  6  Ry.  Cas.  p.  575). 

k2 
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s«otion84.      If  the  umpire  awards  as  to  one  part  of  a  claiin  more 
r~T;         than  the  company  have  ofEered,  and  as  to  the  other  part 
of  costs       nothing,  the  company  liaving  offered  nothing,  the  land- 
where         owner  is  entitled  only  to  the  costs  incident  to  the  part  of 
TOmpenfla-  j^jg  ^^ixa  in  respect  of  which  compensation  was  awarded 
offered  in    {^^9*  ▼•  Birom,  1852,  17  Q.  B.  969).     But  the  general 
separate     rule  is  that  where  a  claim  is  sent  in  in  different  items,  and 
itexxu.         different  sums  are  offered  in  respect  of  each  item,  the 
liability  for  costs  is  to  be  determined  by  a  comparison  of 
the  aggregate  amount  awarded  with  the  aggregate  sum 
offered    {Ee  Hayward  8f  Met,   Ry.  Co.,  1864,  4  B.  «S;  S. 
787,  see  p.  801). 
Offer  and        The  amount  offered  by  the    company  was    11,000/. 
^^^^J^  jjj  Upon  the  arbitration  the  company  met  part  of  the  land- 
respect  of    owner's  claim  by  agreeing  to  allow  him  a  right  to  make  a 
8an\®  sewer  under  the  land  of  the  company,  and  no  claim  in 

matt».'      respect  of  the  inteiTuption  of  drainage  was  ultimately 
submitted    to    the   arbitrator.     The    arbitrator    awarded 
10,629/.     It  was  held  that  though  this  was  less  than  the 
company's  offer,  yet  the  company  were  liable  under  sect.  34 
to  pay  the  costs  of  the  arbitration,  on  the  ground  that  the 
award  was  not  in  respect  of  the  same  subject-matter  as 
that  in  respect  of  which  the  offer  was  made   {Miles  v. 
O.  W.  Ry.  (7(?.,  1896,  2  Q.  B.  432). 
Offer  ^y       There  is  no  time  limited  for  the  offer  under  this  section 
up  to^time  8^^^!^  ^^  the  time  limited  under  sect.  38,  and  the  com- 
of  arUtia-  pany,  after  having  made  an  offer,  are  at  liberty  to  with- 
tion.  draw  it  and  substitute  a  further  offer  before  the  claimant 

has  taken  any  step  involving  costs  in  the  arbitration.  The 
final  offer  which  is  to  bind  the  company  and  the  claimant's 
right  to  costs  must  be  made  before  the  arbitration  com- 
mences; that  is,  when  the  arbitrators  are  appointed  and 
when  costs  may  be  incurred.  Whether  or  to  what  extent 
costs  have  been  incurred  is  not  material ;  the  rule  is  the 
same  in  all  cases  {Gratf  v.  N.  E,  Ry,  Co.^  1876, 1  Q.  B.  D. 
696 ;  Fitzhardinge  v.  Ghucc-sfcr  Canal  Co,,  1872,  L.  E.  7 
Q,  B.  776  ;  and  see  also  Yafcs  v.  Mayor,  8fc,  of  Blavkhuniy 
1860,  6  H.  &  N.  61,  where  an  offer  made  after  the 
landowner  had  appointed  his  arbitrator,  but  before  he  had 
delivered  the  appointment  to  him,  was  in  time). 
Time  for  The  costs  are  payable  to  the  landowner  a  reasonable 
ofooste.  ^™®  after  they  have  been  settled,  irrespective  of  the  ques- 
tion whether  he  can  show  a  good  title,  provided  his  claim 
to  the  land  is  bond  fide ;  and  the  execution  by  him  of  the 
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conveyance  of  the  lands  taken  is  not  a  condition  precedent  Section  84. 
to  the  payment  of  the  costs  [Cajyell  v.  G,   W,  Ry,  Co., 
1883,  11  a  B.  D.  345). 

Though  perhaps  it  is  otherwise  in  a  claim  under  sect.  Failure  to 
68,  where  it  is  the  party  claiming  who  puts  the  machinery  ^^^^ 
of  the  Act  in  motion.     If  he  fails  to  estahlish  his  claim,  it  under 
may  be  quite  right  that  he  should  not  have  the  costs  of  s.  68. 
the  inquiry  (per  Cotton,  L.  J.,  in  S.  C,  p.  '^50,  referring  to 
ToddY,  Metrop.  Did,  liy,  Co,,  1871,  24  L.  T.  435  ;  and 
see  S/iai-pe  v.  Metrop,  Bisf.  liy,  Co,,  1879,  4  Q.  B.  D.  645, 
pp.  652,  656). 

Costs  under  this  section  are  not  secured  by  any  lien  on  Recovery 
the  land  sold  {Earl  Ferrers  v.  Stafford  (^  Uttoxeter  By.  Co.,  ^^  ~«**- 
1872,  13  Eq.  524). 

They  are  recoverable  by  action  (see  Collins  v.  S.  Staff. 
By.  Co.,  1851, 7  Ex.  5),  notwithstanding  that  the  landowner 
gave  no  notice  of  the  amount  of  compensation  claimed 
iMartin  v.  Leicester  W.  W.  Co,,  1858,  27  L.  J.  Ex.  432). 

An  action  can  be  maintained  for  costs  under  this  section 
although  the  amount  has  not  been  previously  settled  by 
taxation  {Metrop,  Did.  By.  Co.  v.  S/iarpe,  1880,  5  App. 
Cas.  425). 

For  payment  of  costs  of  arbitration  out  of  compensation 
paid  into  Court,  see  infra,  p.  248. 

For  taxation  of  costs,  see  Act  of  1869,  sect.  1.     As  to  Taxation, 
staying  the  taxation,  see  Be  Londan  School  Board  (1892, 
Times,  March  1). 

Delivery  and  Custody  of  Atvard. 

XXXV.  The    arbitrators   shall    deliver    their  section 85. 
award  in  writing  to  the  promoters  of  the  under-  Award  to 
taking,   and  the  said  promoters  shall  retain  the  y^red  to 
same,  and  shall  forthwith,  on  demand,   at  their  promoters, 
own  expense,  furnish  a  copy  thereof  to  the  other  f^raisT 
party  to  the  arbitration,  and  shall  at  all  times,  on  copies. 
demand,  produce  the  said  award,  and  allow  the 
same  to  be  inspected  or  examined  by  such  party 
or  any  person  appointed  by  him  for  that  purpose. 

The  Court  will,  at  the  landowner's  instance,  compel  the  ^^»^^""f' 
company  to  take  up  the  award,  and  the  promoters  must  compa^ 
for  that  purpose   pay  the  foes  due  on  the  award,  the  to  take  up 

award. 
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SeetlonSS.  arbitrators  or  umpire  having  a  lien  on  the  award  for  them 
{Reg.  V.  8.  Devon  Ry,  Co,,  15  Q.  B.  1043).  The  com- 
pany must  take  up  the  award  and  raise  any  defence  they 
have  on  the  ground  of  the  claimant's  want  of  title  to 
compensation  in  his  action  on  the  award  (Z.  <^  N,  W,  Ry, 
Co.  V.  Walker,  1900,  A.  0.  109 ;  Reg.  v.  Cambrian  Ry.  Co., 
1869,  L.  R.  4  Q.  B.  320,  where  a  denial  that  the  lands 
had  been  "injuriously  affected"  under  sect.  68  was 
allowed  to  be  a  good  return  to  a  mandamus,  seems  to  be 
overruled).  But  a  return  that  the  company  have  already 
paid  agreed  compensation  is  good  {Reg.  v.  W.  Mid.  Ry. 
(7(?.,  18d3,  11  W.  E.  857). 

It  is  no  answer  to  an  application  for  mandamus  that  the 
award  has  been  based  upon  a  wrong  statute  {L.  8f  N.  W. 
Ry.  Co.  V.  Walker,  sttpra). 
Form  of  The  remedy  is  by  prerogative  writ  of  mandamus,  not  by 

T^^^^j'      B,n  GLction  ot  mandamus: — 

Notwithstanding  the  rule  laid  down  in  Reg.  v.  Lambourn 
Valleij  Ry.  Co.  (1888,  22  Q.  B.  D.  40:3),  that  the  pre- 
rogative writ  of  7nandamus  is  not  available  where  an  action 
of  mandamus  lies,  the  proper  practice  to  compel  a  company 
to  take  up  an  award  imder  this  section  is  still  by  the 
prerogative  writ  {Reg.  v.  L.  8^  N.  W.  Ry.  Co.,  1894,  2 
a  B.  p.  518). 

The  remedy  against  a  public  body  for  neglect  of  duty 

is  by  prerogative  writ  of  mandamus,  and  is  confined  to 

the  Q.  B.  D.     The  mandamus  spoken  of  in  sect.  25  (8)  of 

the  Judicature  Act,  1873,  is  not  the  prerogative  mandamus, 

but  only  a  mandamus  to  compel  the  performance  of  some 

act  the  doing  of  which  is  directed  as  the  result  of  an 

action  {Glossop  v.  Heston,  Sfc.  Local  Board,  1879,  12  0.  D. 

102,  see  per  Brett,  L.  J.,  p.  122). 

Sz  parte         It  seems  to  be  doubtful  whether,  in  a  case  where  the 

proceed-     landowner  proceeds  to  appoint  an  arbitrator  ex  parte  under 

^^'  sect.  25,  the  company  can  be  compelled  to  take  up  the 

award  {Reg.  v.  W.  Mid.  Ry.  Co.,  1862,  10  W.  R.  583). 

If  the  landowner  pays  the  umpire's  fees  himself  and 
takes  up  the  award,  he  cannot  recover  the  amount  so  paid 
from  the  company  {Earl  of  Shrewsbury  v.  Wirral  Rys. 
Committee,  1895,  2  Ch.  812). 

Sulmission  a  Rule  of  Court. 

Beetionae.      XXXVI.  The  submission  to  any  such  arbitra- 
tion may  be  made  a  rule  of  any  of  the  Superior 
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Courts,   on    the    appKcation    of    either    of    the  section  as. 
parties.. 

By  sect.  1  of  the  Arbitration  Act,  1889,  "  a  submission,  Submig- 
unless  a  contrary  intention  is  expressed  therein,  shall  be  ^q^^ 
irrevocable,  except  by  leave  of  the  Court  or  a  judge,  and  made  a 
shall  have  the  same  effect  in  all  respects  as  if  it  had  been  rule  o^ 
made  an  order  of  Court "  ;  and  by  sect.  24  the  Act  applies  ^*^^*- 
"  to  every  arbitration  under   any  Act  passed   before  or 
after  the  commencement  of  this  Act  as  if  the  arbitration 
were  pursuant  to  a  submission,  except  in  so  far  as  this  Act 
is  inconsistent  with  the  Act  regulating  the  arbitration  or 
with  any  rules  or  procedure  authorized  or  recognized  by 
that  Act."     The  effect  of  sect.  24  is  to  apply  the  arbitra- 
tion provisions  to  arbitrations  under  the  Lands  Clauses 
Act,  except  so  far  as  such  provisions  are  inconsistent  with 
the  procedure  of  the  Lands  Clauses  Act  (see  Zehna  Gold 
Mining  Co.  v.  HoskinSy  1895,  A.  C.  p.  103).     It  would 
seem  that,  inasmuch  as  sect.  36  is  permissive  only,  it  is 
not  now  necessary  for  the  submission  to  be  made  a  nile  of 
Court. 

Under  sect.  12  of  the  Arbitration  Act,  1889,  "  an  award  Enforcinor 
on  a  submission  may,  by  leave  of  the  Court  or  a  judge,  be  the  award, 
enforced  in  the  same  manner  as  a  judgment  or  order  to 
the  same  effect."  By  R.  S.  C.  Ord.  42,  r.  31  A.,  "  an 
award  may,  with  the  leave  of  the  Court  or  a  judge,  and  on 
such  terms  as  may  be  just,  be  enforced  at  any  time, 
though  the  time  for  moving  to  set  it  aside  has  not  elapsed." 
Under  this  provision  an  award  under  the  L.  C.  A.,  1845, 
may  be  enforced  as  a  judgment  {cf,  Lindsay  v.  Direct 
London  8f  Portsmouth  By,  Co,y  1850,  1  Prac.  Cas.  629, 
where  payment  of  the  amount  of  the  award  was  enforced 
under  the  Judgments  Act,  1838,  1  &  2  Vict.  c.  110,  s.  18). 
But  this  will  be  done  only  in  a  clear  case  [Mackenzie  v. 
SligOy  8fC.  By,  Co.,  1850,  9  C.  B.  250),  and  if  any  question 
arises  on  the  award,  the  proper  course  is  for  the  claimant 
to  bring  an  action  for  the  amount  of  the  award  (see,  c.g.y 
Loidher  v.  Cal  By.  Co,,  1892,  1  Ch.  73 ;  and  cf.  Be  New- 
bold  Sf  Met  By.  Co.,  1863,  14  C.  B.  N.  S.  405;  Be 
Walker  ^  Beckenham  Local  Board,  1884,  50  L.  T.  207). 
In  such  an  action  the  company  may  not  dispute  the 
amount  of  the  award,  but  may  dispute  that  compensation 
is  due  (see  Brier  ley  Hill  Local  Board  v.  Pearsall,  1884,  9 
App.  Cas.  595,  601). 
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Seotionse.  The  arbitrator,  as  in  the  case  of  the  sheriff's  jury,  may 
settle  only  the  amount,  and  not  the  question  qf  the  lia- 
bility of  the  company  to  pay  compensation.  And  if  the 
company  refuse  to  pay,  the  owner  must  enforce  his  claim 
by  action,  and  not  by  an  application  to  the  Court  to 
enforce  the  award  {Ite  Newbold  Sf  Met.  By,  Co.,  1863, 
14  0.  B.  N.  S.). 
Appeal.  As  to  appeal  against  amount  of  award  in  a  case  under 

the  Ilousing  of  the  Working  Classes  Act,  1890  (see  supra, 
p.  112). 
Defence  In  an  action  on  the  award  the  company  may  traverse 

that  no    ^  ^jjjj^i-  ^^y  compensation  is  due  in  respect  of  part  of  the 
tiou  due.     matter  for  which  a  lump  sum  has  been  awarded,  and  in 
this  case  the  award  is  bad  {Becl'ett  v.  Midland  Ry,  Co., 
18G6,  L.  E.  1  C.  P.  241). 

But  the  award  is  pnmd  facie  evidence  of  damage,  the 
subject  of  compensation,  inasmuch  as  it  is  to  be  presumed, 
until  the  contrary  appears,  that  compensation  has  only 
been  given  for  damage  within  the  Act  under  which  it  is 
claimed  {Rhodes  v.  Airedale  Drainage  Comnmsioners,  1876, 
IC.  P.  D.  402). 
Questions       ^.n  arbitrator  may  be  called  as  a  witness  in  a  legal 
beput™©^  proceeding  to  enforce  the  award,   and   he  may  in   such 
arbitrator,  proceeding  be  asked  questions  as  to  what  passed  before 
him,  and  as  to  what  matters  were  presented  to  him  for 
consideration,  but  no  questions  can  be  put  to  him  as  to 
what  passed  in  his  own  mind  when  exercising  his  dis- 
cretionary power  on  the  mattera  submitted  to  him  {Duke  of 
Bucrleuch  v.  Mefrop.  B.  JF.,  1872,  L.  E.  5  H.  L.  418). 
Compen-         Where,  after  notice  to  treat,  the  price  is  fixed  by  arbi- 
satioii  not   tration,  an  action  cannot  be  maintained  for  the  amount 
titfephown  ^i^til  a  conveyance  of  the  land  has  been  executed  (East 
and  con-     London  Union  v.  Met,  Ry.  Co,,  1869,  L.  E.  4  Ex.  309). 
veyance  ^  claim  against  a  limited  company  by  a  landowner  for 

the  amount  of  purchase  and  compensation  money  assessed 
by  arbitration  under  this  Act  does  not,  until  the  title  has 
been  accepted  and  investigated  by  the  company,  constitute 
a  debt  in  respect  of  which  the  creditor  can  apply  for  wind- 
ing-up under  sect.  82  of  the  Companies  Act,  1862  {Re 
Mil  ford  Docks  Co,,  1883,  23  C.  D.  292). 
Action  Whore  the  landowner  brought  an  action  on  the  award, 

stayed  tin  ^^^^j   ^^  ^hc  same  time  another  action  to  enforce  rights 
ing  points  which  he  alleged  were  not  included  in  the  award,  but 

in  dispute   which  the  company  insisted  were  so  included,  the  action  on 
settled. 
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the  award  was  restrained  until  the  hearing  of  the  action  to  Section  86. 
enforce  the  rights  {Mctrop.  Board  of  Works  v.  M,  of  Salis- 
buri/,  1872,  26  L.  T.  390). 

Award  not  to  be  set  aside  through  Error  in  Form. 

XXXVII.  No  award  made  with  respect  to  any  section 87. 
question  referred  to  arbitration  under  the  provi-  ^ward  not 
sions  of  this  or  the  special  Act  shall  be  set  aside  set  aside 
for  irregularity  or  error  in  matter  of  form.  larf^^"' 

Defects  in  the  claimant's  notice  under  sects.  23  and  68  Defects  in 
do  not  constitute  a  valid  objection  to  the  award  (Reg,  v.  notice  of 
Sutton  Harbour  Commissioners,  1853,  2  W.  E.  10).  ''^^^• 

Where  the  award  recited  that  the  umpire  had  heard  the  Untrue 
evidence  produced  by  the  company  and  the  claimant,  and  recitaL 
no  evidence  had  been  produced  by  the  company,  this  was 
held  not  to  be  an  objection  to  the  award  (Skerratt  v.  N. 
Staff,  Rij.  Co.,  1848,  6  Ey.  Cas.  166,  p.  178). 

It  is  highly  improper — though  not  per  se  a  ground  for  Arbitrator 
setting  aside  an  award — for  the  arbitrator  to  employ  the  accepting 
solicitor  of  one  of  the  parties  to  the  reference  (though  his  JJ'qJ^  gyj-! 
own  solicitor  also)  to  assist  him  in  framing  the  award  {Re  cltor  of 
Underwood  (^-  Bedford,  i<fc,  Ry,  Co.,  1861,  II  C.  B.  N.  S.  """^^  V^^^- 
442).     And  as  to  bias  in  an  arbitrator,  see  Re  Haigh  8f 
L,  ^  N.  IF.  Ri/,  Co,,  189G,  1  Q.  B.  649. 

Though  in  form  the  umpire  has  no  power  to  order  the  Order  to 
company  to  pay,   such  informality  will  not  vitiate  the  pay. 
award  so  far  as  it  determines  the  amount  of  compensation, 
assuming,  of  course,  the  company  to  be  liable  (Harper  v. 
G,  E,  Ry.  Co,,  1875,  20  Eq.  39 ;  Lindsay  v.  Direet  London 
8f  Portsmouth  Ry,  Co,,  1850,  1  Prac.  Cas.  529). 

The  award  will  not  be  set  aside  on  the  ground  that  it  is  Award 
contrary  to  the  evidence  (Re  BradsJiatc's  Arbitration,  1848,  oopj^ryto 
12Q.B.66-2).  'ovidenoe. 

The   evidence  of  the  arbitrator  will  be   admitted  in  Error  of 
explanation  of  his  award,  and  if  he  has  been  mistaken  arWtrator. 
either  as  to  the  subject-matter  referred  to  him,  or  as  to  a 
legal  principle  affecting  the  basis  of  the  award,  the  award 
will  be  set  aside  or  referred  back  (Re  Dare  Valley  Ry,  Co,, 
1868,  6  Eq.  429.) 

The  award  will  be  invalid  if  made  in  the  absence  of  one  Absence 
of  the  parties  without  notice  to  him  {Re  Hanky  8f  N,  ^^  party. 
Staff.  Ry.  Co.,  1848,  5  Eail.  Cas.  3^3). 
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Beotion  87. 

Inclusion 
of  matters 
outside 
reference. 


Time  for 
setting 
aside 
award. 


Proceed- 
ing's where 
arbitra- 
tion abor- 
tive. 


If  a  lump  sum  be  awarded  by  an  arbitrator,  and  it 
appear  on  the  face  of  the  award,  or  be  proved  by  extrinsic 
evidence,  that  in  arriving  at  the  lump  sum  matters  were 
taken  into  account  which  the  arbitrator  had  no  jurisdiction 
to  consider,  the  award  is  bad.  But  where,  upon  the 
evidence  taken  in  the  reference,  there  is  a  possibility  that 
the  arbitrator  has  included  in  the  award  matters  not 
within  his  jurisdiction,  the  award  is  not  bad  because  this 
possibility  is  not  in  terms  excluded  on  its  face  {Falkingham 
V.  Victorian  liys.  Commissioner^  (19(>0)  A.  C.  452). 

E.  S.  C,  1883,  Ord.  64,  r.  14,  provides  that  an  applica- 
tion to  set  aside  an  award  may  be  made  at  any  time  before 
the  last  day  of  the  sittings  next  after  such  award  has  been 
made  and  published  to  the  parties.  This  limit  applies  to 
awards  under  the  Lands  Clauses  Act  (see  Be  Ilarpcr^ 
1875,  20  Eq.  39).  It  is  suflScient  if  notice  of  motion  is 
given  before  the  last  day  of  the  sittings,  although  the 
application  is  not  heard  till  subsequently  {Be  Corp,  of 
Hvddersjield  8f  Jacomh,  1874,  10  Ch.  92 ;  Be  Gallop  ^ 
Central  Queensland  Co,,  1890,  25  Q.  B.  D.  230).  The 
notice  of  motion  should  specify  the  groimds  of  objection. 
An  objection  on  "good  grounds"  is  insufficient  {MercierY. 
Pepperell,  1881,  19  C.  D.  58).  Time  can  be  extended 
under  r.  7  of  the  same  order  {Be  Oliver  Sf  Scotfs  Arbitra- 
tion, 1889,  43  0.  D.  310). 

Where  an  arbitration  fails,  the  proper  remedy  is  by 
mandamus  to  compel  the  company  to  summon  a  jury  under 
sect:  23  {Lindy,  I.  of  W,  Ferry  Co.,  1862,  1  IST.  R.  13; 
Ex  J),  Senior,  1849,  7  D.  &  L.  36  ;  Falconer  v.  Abei^deen  By. 
Co,,  1853,  15  Sess.  Cas.  (2nd  series)  352). 
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(5.)  PROCEEDINGS  BEFORE  A  JURY. 

§  38.  Notice  to  be  given  by  the  Promoters. 

§  39.  Warrant  addressed  to  Sheriff.    If  Sheriff  interested,  then 

to  Coroner,  &o. 
§  40.  Coroner  to  have  same  Powers  as  Sheriff. 
§  41.  Summoning  of  Jury. 
§  42.  Impanelling  of  Jury. 
§  43.  Sheriff  to  Preside.    "Witnesses.    View. 
§  44.  Penalty  on  Sheriff  and  Jury  for  Default. 
§  45.  Penalty  on  Witness  for  Default. 
§  46.  Notice  of  Inquiry. 

§  47.  If  Party  claiming  fail  to  appear,  Inquiry  not  to  proceed. 
§  48.  Jury  to  be  sworn. 
§  49.  Separate  Assessment  of  Amount  of  Purchase  Money  and 

Compensation  for  Damage. 
§  50.  Verdict  and  Judgment  to  be  recorded. 
§  51.  Costs. 

§  52.  What  Costs  include. 
§  53.  Payment  and  Becovery  of  Costs. 
§  54.  Special  Jury. 
§  55.  Deficiency  of  Special  Jurymen. 
§  56.  Other  Inquiries  before  same  Special  Jury  by  Consent. 
§  57.  Attendance  of  Jurymen. 

Notice  to  be  given  by  the  Promoters. 

XXXVIII.  Before  the  promoters  of  the  under-  section  88, 
taking  shall  issue  their  warrant  for  summoning  a  Promoters 
jury  for  settling  any  case  of  disputed  compensa-  ^J^^ 
tion  they  shall  give  not  less  than  ten  days'  notice  notice 
to  the  other  party  of  their  intention  to  cause  such  gu^on- 
lury  to  be  summoned;   and  in  such  notice  the  j^gr j^ry, 

•^      -^       .  n     .".  1^.1.  ,     1,       .     .  ,      .   with  offer 


ten 


promoters   of  the  undertaking   shall  state  what  Zl  su^  for 
sum  of  money  they  are  willing  to  give  for  the  p^hose 
interest  in  such  lands  sought  to  be  purchased  by  damage. 
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8eotion88.  them  from  such  party,  and  for  the  damage  to  be 
sustained  by  him  by  the  execution  of  the  works. 

Section  This  section  does  not  apply  to  proceedings  under  sect, 

does  not  68  {Raihton  v.  York,  8fc,  liy.  Co.,  1850,  15  Q.  B.  404  ;  see 
^W      S.  E.  Ry.  Co.  V.  RichardHon,  1855,  15  C.  B.  810,  p.  821; 

lie  Hayward  ;<f  Met  Ry,  Co.,  18G4,  4  B.  &  S.  787;  Reg. 

V.  Smith,  1883,  12  Q.  B.  D.,  p.  488) ;  as  to  the  time  when 

the  olfer  may  be  made  in  such  cases,  see  infra,  p.  147. 
Where  Although  the  promoters  have  given  a  bond  and  paid  a 

company  deposit  under  sect.  85  with  a  view  to  entry  on  the  lands, 
entered*  7®^  i^  ^hey  have  not  actually  entered  the  proceedings  are 
the  offer  regulated  by  this  section,  and  not  by  sect.  68 ;  hence  an 
under  this  offer  by  the  company  to  be  effectual  for  the  purpose  of 
governs  regulating  the  liabihty  to  costs  under  sect.  51  must  be 
costs.  contained  in  the  notice  given  under  this  section  {Reg.  v. 

Smith,  1892,  40  W.  R.  3^33 ;  Biirkimhaw  v.  Birmingham, 

4-c.  Ry.  Co.,  1850,  5  Ex.  475). 
With-  It  is  doubtful  whether  the  company   can  withdraw  a 

drawal  of  notice  to  summou  a  jury,  but  if  they  do  so  and  the  land- 
notice  for    Q^ijgj,  makes  no  objection,  it  would  seem  that  the  offer  is 

withdrawn  also  {Fitzhardinge  v.  Gloucester,  Sfc.  Canal  Co., 

1872,  L.  R.  7  Q.  B.  776,  p.  782 ;  and  see  in/ra,^.  151). 


jury. 


Warrant  addressed  to  Shetnff  or  Coroner. 

Section 89.  XXXIX.  Ill  every  case  in  which  any  such 
Where  question  of  disputed  compensation  shall  be  re- 
tkm  kTS'  quii'ed  to  be  determined  by  the  verdict  of  a  jury 
deter-  the  promotcrs  of  the  undertaking  shall  issue  their 
jury,  pro-  Warrant  to  the  sheriff,  requiring  him  to  summon  a 
motera  jurv  for  that  purpose,  and  such  warrant  shall  be 
rant^tJ  '  unaer  the  common  seal  of  the  promoters  of  the 
Bheriff  to    undertaking  if  they  be  a  corporation,  or  if  they 

Bummou       ,  o  ^    J  11111  i''i» 

jury;        bo  not  a  corporation  under  the  hands  and  seals  oi 

or,  if         such  promoters  or  any  two  of  them  ;  and  if  such 

terested^to  sheriff  be  interested  in  the  matter  in  dispute  such 

wroner,      application  shall  be  made  to  some  coroner  of  the 

county  in  which  the  lands  in  question,  or  some 

part   thereof,   shall   be   situate;    and   if    all   the 

coroners  of  such  county  be  so   interested   such 

application  may  be  made  to  some  person  having 
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filled  the  office  of  sheriff  or  coroner  in  such  Section  39. 
county,  and  who  shall  be  then  living  there,  and 
who  shall  not  be  interested  in  the  matter  in 
dispute ;  and  with  respect  to  the  persons  last 
mentioned,  preference  shall  be  given  to  one  who 
shall  have  most  recently  served  either  of  the  said 
offices;  and  every  ex-sheriff,  coroner,  or  ex- 
coroner  shall  have  power,  if  he  think  fit,  to 
appoint  a  deputy  or  assessor. 

In  cases  within  the  city  of  Westminster  the  high  bailiff 
and  his  deputy  are  sub^stituted  for  the  sheriff  (Lands 
Clauses  Act,  1869,  s.  3  {infra,  p.  366)  ). 

In  railway  cases,  where  any  question  of  compensation  for  Altema- 
lands  taken  or  injuriously  affected  is  to  be  settled  by  the  *^^®  P^*^" 
verdict  of  a  jury  under  the  L.  C.  A.,  either  party  may  at  railway 
any  time  before  the  warrant  is  issued  to  the  sheriff  apply  cases  bj 
to  a  judge  of  the  High  Coiut  to  have  the  trial  taken  in  the  ^!^V^ 
High  Court,  and  it  will  be  held  in  such  manner  as  the  judge  Co^, 
shall  order  (Regulation  of  Railways  Act,  1868,  s.  41). 

The  trial  in  the  High  Court  under  the  above  section  is 
confined  to  the  amount  of  compensation.  There  is  no 
jurisdiction  at  this  stage  to  determine  the  question  of  title 
to  compensation.  And  probably  the  reference  may  not  be 
to  a  judge  sitting  without  a  jury  {Re  East  London  By. 
Co,,  Oliver' 8  Claim,  1S90,  24  Q.  B.  D.  507).  A  new  trial 
cannot  be  ordered  (Birmingham,  8fc.  Land  Co.  v.  L.  8f  If, 
W.  By,  Co,,  1889,  22  Q.  B.  D.  435) ;  but  if  the  judge 
decides  a  question  as  to  the  title  of  the  claimant  to  com- 
pensation, an  appeal  Ues  {cf.  New  Biier  Co.  v.  Mid.  By.  Co., 
1877,  3G  L.  T.  539). 

If  compensation  is  claimed  under  sect.  6?^,  and  the  com-  in  case 
pany   desire  to  have   the  amount  assessed  in  the  High  under 
Court  under  the   above    section,    they    must    issue   the  ^g/f^,. 
summons  so  as  to  make  it  returnable  and  enable  an  order  trial  mu.>^t 
to  be  made  within  twenty-one  days  of  the  landowner's  be  made 
notice  for  a  jury  ;  otherwise  the  judge  will  have  no  juris-  ^^n^^. 
diction  to  make  the  order,  and  the  company  will  be  liable  one  days 
to  pay  the  full  amount  of  the  claim  {lanner  v.  Stcindon,  S^'c.  of  ^a^d- 
By.  Co.,  1881,  45  L.  T.  209).  ^^^L 

The  jurisdiction  under  sect.  41  may,  except  as  to  settling  jury, 
an  issue  in  case  of  difference,  be  exercised  by  a  master 
under  E.  S.  C,  Ord.  54,  r.  12,  and  it  is  sufficient  if  the 
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86etion89. 


Warrant 
most  Dot 
include 
interests  of 
diiferent 
persons. 


But  may 

include 

different 

claiins  of 

same 

person. 


And  must 
include  all 
of  a  block 
of  houses. 


Land 
specified 
in  warrant 
must  cor- 
respond 
witn  notice 
to  treat. 


No  second 
warrant 
necessary 
where  in- 
quisition 
quashed. 

Mandamut 
to  compel 
company 
to  proceed. 


master's  order  is  made  before  warrant  is  issued  to  the 
sheriff,  though  the  order  is  reversed  on  appeal  {Re  Donis- 
thorpe  8fM,  S.  8f  L.  Ry.  Co,,  1897,  1  Q.  B.  671). 

The  interests  of  diiferent  persons  interested  in  the 
property  must  be  assessed  separately.  Hence  the  company 
cannot  include  them  in  the  same  warrant  to  the  sheriff 
{Abrahams  v.  Mayor  of  London,  1868,  6  Eq.  623),  leaving 
it  to  the  different  parties  to  divide  among  themselves  the 
sum  awarded  by  the  jury,  or  to  have  a  fresh  jury 
summoned  to  determine  what  aliquot  share  belongs  to 
each  {Starr  v.  Mat/or  of  London,  1869,  7  Eq.,  p.  239 ;  see 
JR.  V.  Trustees  of  Norwich,  iSfc.  Road,  1836,  5  A.  &  E.  663). 

But  when  there  is  only  one  person  who  has  different 
claims  and  interests  in  the  property,  or  in  different 
properties,  all  of  which  are  taken  by  the  company,  the 
company  are  entitled  to  have  them  all  assessed  together 
(S,  C. ;  Abrahams  8f  Starr^s  cases  were  decided  on  the 
London  (City)  Improvement  Act,  1847). 

Where  notice  has  been  served  to  treat  for  four  houses, 
the  property  of  the  same  owner,  the  promoters  cannot 
summon  a  jury  to  assess  the  value  of  one  of  the  houses 
separately  {Ucc,  Conifnissioners  v.  Commissioners  of  Sewers, 
1880,  14  C.  D.  305,  on  57  Geo.  3,  c.  xxix.). 

The  company,  in  the  warrant  to  the  sheriff,  must  specify 
the  same  land  as  that  specified  in  the  notice  to  treat,  unless 
the  parties  have  agreed  as  to  the  value  of  a  part.  In  the 
absence  of  such  agreement  a  jury  precept  cannot  be  issued 
to  assess  the  value  of  a  part  only  of  the  land  contained  in 
the  notice — at  any  rate  where  the  whole  land  is  situate  in 
the  same  district  {Stone  v.  Commercial  Ry.  Co,,  1839,  1 
Ey.  Cas.  375).  But  a  variation  between  the  description  in 
the  notice  and  in  the  warrant  to  the  sheriff  is  an  irregu- 
larity merely,  which  will  be  waived  if  the  party  appears 
before  the  jury,  and,  after  objecting,  proceeds  in  the  trial 
{Exp,  Bailey,  1852,  Bail.  C.  C.  66). 

The  proceedings  under  a  warrant  being  quashed,  the 
sheriff  is  bound  to  summon  a  fresh  jury,  under  the  autho- 
rity of  the  warrant  already  issued  {Ilorrocks  v.  Met.  Ry. 
Co.,  1865,  19  0.  B.  N.  S.  139  ;  see  Tanner  v.  Swindon,  8fc. 
Ry.  Co.,  1881,  45  L.  T.  2(»9). 

If  the  company  allow  an  unreasonable  time  to  elapse 
after  the  notice  to  treat  without  taking  further  proceedings, 
an  action  of  mandamus  will  lie  to  compel  them  to  comply 
with  this  section,  and  for  the  purpose  of  the  action  it  is 
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not  necessary  to  prove  actual  damage  {Fotherbf/  v.  Met  Section 89. 

i?y.  Co.,  1866,  L.  R.  2  0.  P.  188 ;  Morgan  v.  Metrop.  Ry.   

Co,,  1868,  L.  R  4  C.  P.  97). 

If  the  under-sheriff  improperly  allows  an  objection  to 
the  description  of  the  property  and  declines  to  proceed  with 
the  trial,  a  niandamm  will  issue  to  compel  him  to  execute 
the  precept  ( Walker  v.  London  8f  Blackwall  Ry.  Co.,  1842, 
3  a  B.  744). 

An  interlocutory  application  for  a  mandamus  will  not  be 
granted  unless  it  can  be  shown  that  the  plaintiff  will 
Buffer  injury  by  waiting  for  the  result  of  the  action  (  Widnes 
Alkali  Co.  v.  Sheffield,  ifc.  Committee,  1877,  37  L.  T.  131). 

Disqualifying  intered. — The  interest  must  be  direct  and  Interest 
certain,  and  not  remote  and  contingent  {Reg.  v.  M.  8.  (^  ™^*  ^ 
L.  Ry,  Co.,  1867,  L.  R.  2  Q.  B.  336),  such  as  being  a  ^^*- 
shareholder  in  the  company  {Reg.  v.  L.  8f  -AT.  JF.  Ry.  Co.j 
1863,  12  W.  E.  208),  or  a  ratepayer  under  a  corporation 
{Reg.  V.  Sheriff  of  Warwickshire,  1855,  3  W.  R.  164;  and 
as  to  disqualifying  interest,  see  Reg.  v.  Rand,  1866,  L.  R. 
1  Q.  B.  230 ;   Wakefield  Local  Board  v.  W.  Riding,  Sfc.  Ry. 
Co,,  1865,  6  B.  &  S.  794). 

A  sheriff  who  was  a  shareholder  in  a  company  which  Share- 
had    an    executory   agreement    for    amalgamation   with  l^olderin 
the  company  issuing  the  warrant,  was  held   not  to  be  ^Stem-^ 
interested  within  the  meaning  of  this  section  {Reg.  v.  M.  plating 

8.  8f  L.  Ry.  Co.  {supra)  ).  amalga- 

The  warrant  will  be  bad  if  the  sheriff  is  interested  and  ™**^°°- 
the  claimant  is  not  aware  of  the  fact,  but  in  such  a  case  he  objection, 
may  consent  to  the  issue  of  the  warrant  {Reg.  v.  Sheriff  of 
Waricickshire,  1855,  3  W.  R.  164;  Ex  p.  Baddeley,  1*849, 
6  Ry.  Cas.  542)  ;  and  if,  previously  to  the  inquiry,  he  is 
informed  of  the  interest  and  takes  no  objection  till  after 
verdict,  he  will  be  deemed  to  have  consented  (see  Corregalv. 
London  Sf  Blacktrall  Ry.  Co.,  1843,  3  Ry.  Cas.  411,  p.  422). 

Where  the  sheriff  was  not  interested,  but  the  under-  Under- 
sheriff,  who  was  interested,  presided  at  the  inquiry,  and  j^^^i^^ 
the  warrant  was  du*ected  to  the  sheriff,  it  was  held  to  be  sheriff  not 
good,  and  the  improper  conduct  of  the  inquiry  was  held  interested, 
not  to  be  the  act  of  the  company  so  as  to  render  them 
liable  in   damages  for  the   proceedings   being    quashed 
{Worsky  Y.  8.  Devon  Ry,  Co.,  1851,  16  Q.  B.  539). 

Where  there  are  two  sheriffs  and  one  is  interested,  the  Two 
warrant  should  go  to  the  other,  and  not  to  the  coroner  sheriffs. 
{Lctsom  V.  Bickley,  1816,  5  M.  &  8.  144). 
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Coroner  to  have  the  same  Powers  as  Sherif. 

8ection40.      XL.  Throughout  the  enactments  contained  in 
Enact-       this  Act  relating  to  the  reference  to  a  jury,  where 
Sthf^to'    *^^^  term  '^  sheriff"  is  used,  the  provisions  appli- 
** sheriff''  Cable  thereto  shall   be   held  to  apply  to  every 
coroner^**'  coroncr  or  other  person  lawfully  acting  in  his 
&o.     '     place ;  and  in  every  case  in  which  any  such  warrant 
shall  have  been  directed  to  any  other  person  than 
the  sheriff  such  sheriff  shall,  immediately  on  re- 
ceiving notice  of   the  delivery  of  the   warrant, 
deliver  over,  on  application  for  that  purpose,  to 
the  person  to  whom  the  same  shall  have  been 
directed,  or  to  any  person  appointed  by  him  to 
receive   the  same,  the  jurors'  book  and  special 
jurors'  list  belonging  to  the  county  where   the 
lands  in  question  shall  be  situate. 

Summoning  of  Jury. 

8eetion4i.      XLI.  Upon  the  receipt  of  such  warrant  the 
Sheriff  to    sheriff  shall  summon  a  jury  of  twenty-four  indif- 
^^ot     f^rent  persons,  duly  qualified  to  act  as  common 
twenty-     jury  men  in  the  Superior  Courts,  to  meet  at  a  con- 
m^not    venient  time  and  place  to  be  appointed  by  him 
lees  than    for  that  purposo,  such  time  not  being  less  than 
days,  nor    f ourtccn  nor  more  than  twenty-one  days  after  the 
more  than  receipt  of  sucli  warrant,  and  such  place  not  being 
one,  after   morc  than  eight  miles  distant  from  the  lands  in 
wawant^^    qucstion,   unless   by  consent   of  the   parties   in- 
terested, and  he  shall  forthwith  give  notice  to  the 
promoters  of  the  works  of  the  time  and  place  so 
appointed  by  him. 

Where  land  injuriously  affected  is  in  a  city,  and  the 
works  are  in  the  county,  compensation  is  rightly  assessed 
by  a  jury  of  the  city  {Reg,  v.  G.  N.  By,  Co,,  1849,  14 
Q.  B.  25). 

If  the  inquisition  is  quashed,  the  sheriff  must  summon  a 
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fiecond  jury  without  the  issue  of  a  fresh  warrant  {Horrocks  Seotion4l. 

V.  Met.  Ry.Co,,  1865,  19  C.  B.  N.  S.  139).  

The  sheriff  cannot,  save  by  consent,  direct  a  postpone-  Postpone- 
ment of  the  inquiry  beyond  the  time  limited  in  the  section  ™®°^  °^ 
{Gallou:ay  v.  Corp.  of  London,  1866,  12  Jur.  N.  S.  182).       "'^'''^* 

Impanelling  of  Jury. 

XLII.  Out  of  the  jurors  appearing  upon  such  Beotion42. 
summons  a  jury  of  twelve  persons  shall  be  drawn  jurv  of 
by  the  sheriff,  in  such  manner  as  luries  for  trials  twelve  to 
01  issues  jomed  in  the  Superior  Courts  are  by  subject  to 
law  required  to  be  drawn ;  and  if   a  sufficient  ^^iiaiie'^fire. 
number  of  jurymen  do  not  appear  in  obedience 
to  such  summons  the  sheriff  shall  return  other 
indifferent  men,  duly  qualified  as  aforesaid,  of  the 
bystanders,   or  others  that  can  speedily  be  pro- 
cured, to  make  up  the  jury  to  the  number  afore- 
said ;  and  all  parties  concerned  may  have  their 
lawful  challenges   against  any  of  the  jurymen, 
but  no  such  party  shall  challenge  the  array. 

The  Court  will  not  set  aside  a  verdict  upon  an  inquisi-  Objection 
tion  under  this  Act  upon  the  ground  of  disqualification  in  ^  i^T- 
the  jurymen :  the  remedy  in  such  a  case  is  by  challenge  t^^by"^ 
{Re  Chelsea  W.  W.  Co,,  1855, 10  Ex.  731).    As  to  substitu-  challenge, 
tion  before  the  inquiry  of  a  new  juryman  in  the  place  of 
one  who  is  ill,  see  Cooling  v.  G.  N.  Ry,  Co,,  1850, 15  Q.  B. 
486). 

Sheriff  to  Preside.     Witnesses.     View. 

XLIII.  The  sheriff  shall  preside  on  the  said  Beotion48. 
inquiry,  and  the   party   claiming   compensation  procedure 
shall  be  deemed  the  plaintiff,  and  shall  have  all  oninquiry. 
such  rights  and  privileges  as  the  plaintiff  is  entitled 
to  in  the  trial  of  actions  at  law;  and  if  either 
party   so   request    in   writing,    the   sheriff  shall 
summon  before  him  any  person  considered  neces- 
sary to  be  examined  as  a  witness  touching  the 
matters  in  question ;  and  on  the  like  request  the 
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8eetion48.  sheriff  shall  order  the  jury,  or  any  six  or  more  of 
them,  to  view  the  place  or  matter  in  controversy, 
in  like  manner  as  views  may  be  had  in  the  trial  of 
actions  in  the  Superior  Courts. 

Sheriff  The  sheriff  who  has  to  act  under  the  warrant  must  act 

^S^    .      in  direct  and  strict  accordance  with  it,  and  the  verdict  and 

warrant.     ^-U  the  proceedings  must  follow  its  terms,  and  he  has  no 

discretion  to  depart  from  it  in  any  respect  {Abrahams  v. 

Mayor  of  London^  1868,  6  Eq.  p.  634). 

Claimant        Similar  words   in  a    local    Act,   with  respect    to   the 

to  begin,    claimant  being  in  the  position  of  plaintiff,  were  said  to  be 

intended  to  regulate  the  general  course  of  the  proceedings, 

to  remove  doubts  concerning  the  right  to  begin,  and  to 

show,  in  other  respects,  how  the  inquisition  should  be 

conducted ;  but  they  did  not  regulate  the  right  to  costs 

{R.  V.  Gardner^  1837,  6  A.  &  E.  112,  p.  117.     See  Reg.  v. 

Sharif  of  Waricickshire,  1841,  2  Ry.  Caa.  661). 

Penalty  on  Sheriff  and  Jury  for  Default 

0Mtio]ii4.      XLIV.  If  the  sheriff  make  default  in  any  of 
Sheriff  and  the  matters  hereinbefore  required  to  be  done  by 
^^v  ^t  to   ^^™  ^^  relation  to  any  such  trial  or  inquiry,  he 
finJfor      shall  forfeit  £50  for  every  such  offence,  and  such 
default,      penalty  shall  be  recoverable  by  the  promoters  of 
the  undertaking  by  action  in  any  of  the  Superior 
Courts;   and  if  any  person   sunmaoned   and  re- 
turned upon  any  jury  under  this  or  the  special 
Act,  whether  common  or  special,  do  not  appear, 
or  if  appearing  he  refuse  to  make  oath,  or  in  any 
other  manner  unlawfully  neglect  his   duty,    lie 
shall,  unless  he  show  reasonable  excuse  to  the 
satisfaction  of  the  sheriff,  forfeit  a  sum  not  ex- 
ceeding £10,  and  every  such  penalty  payable  by 
a  sheriff  or  juryman  shall  be  applied  in  satisfac- 
tion of  the  costs  of  the  inquiry,  so  far  as  the  same 
will  extend ;  and,  in  addition  to  the  penalty  hereby 
imposed  every  such  juryman  shall  be  subject  to 
the  same  regulations,  pains,  and  penalties  as  if 
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such  jury  had  been  returned  for  the  trial  of  an  8ection44. 
issue  joined  in  any  of  the  Superior  Courts.  ' 

The  neglect  of  the  sheriff  does  not  interfere  with  the  Right  of 
'hts  of  the  parties 
C.  B.  N.  S.  p.  147). 


rights  of  the  parties  {Horrocks  v.  Met  By.  Co,,  1866,  19  partiesmi 


Penalty  on  Witness  for  Default 

XLV.  If  any  person  duly  summoned  to  give  8eotion46. 
evidence  upon  any  such  inquiry,  and  to  whom  a  witness  to 
tender  of  his  reasonable  expenses  shall  have  been  te  subject 
made,  fail  to  appear  at  the  time  and  place  specified  deftuit!^' 
in  the  summons,  without  sufficient  cause,  or  if  any 
person,    whether   summoned   or  not,    who   shall 
appear  as  a  witness  refuse  to  be  examined  on  oath 
touching  the  subject  matter  in  question,   every 
person   so   offending   shall  forfeit  to   the   party 
aggrieved  a  sum  not  exceeding  £10. 

Notice  of  Inquiry. 

XLVI.  Not  less  than  ten  daW  notice  of  the  8ection46. 
time  and  place  of  the  inquiry  shall  be  given  in  Ten  days' 
writing  by  the  promoters  of  the  undertaking  to  ^^^^  to 
the  other  party.  ^  «^^^- 

This  provision  is  imperative  and  not  merely  directory,  Bispens- 
but  it  may  be  dispensed  with  by  the  party  for  whose  ^?-^*'^ 
benefit  it  was  intended,  and  the  claimant  wiU  be  deemed 
to  have  dispensed  with  it  if  he  acquiesces  in  the  proceeding 
with  the  inquiry  without  notice,  as  where  he  appears  before 
the  sheriff  and  agrees  to  the  fixing  of  the  day  (Lang  v. 
Glasgow  Court-House  Cofnmissiono's,  1871,  9  Sess.  Cas. 
3rd  Series,  768,  on  the  L.  C.  C.  (Scotland)  Act,  1845). 

In  proceeding  before  a  jury  under  sect.  68,  the  com-  Offer, 
pany  may  make  their  offer  at  any  time  not  later  than 
the  giving  of  notice  tinder  this  section  {Ilayicard  v.  Met, 
By.  Co,,  1864,  4  B.  &  S.  787;  Met.  By,  Co.  v.  Turnham, 
1863,  14  0.  B.  N.  S.  212  ;  but  see  infra,  p.  180). 

l2 
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If  party  claiming  fail  to  appear^  Inquiry  not  to 

proceed. 

8ectioii47.  XLVII.  If  the  party  claiming  compensation 
Where  shall  not  appear  at  the  time  appointed  for  the 
fliUto^*  inquiry  such  infjuiry  shall  not  be  further  pro- 
appear,  ceedea  in,  but  the  compensation  to  be  paid  shall 
tion^^  be  such  as  shall  be  ascertained  by  a  surveyor 
asoer-        appointed  by  two  iustices  in  manner  hereinafter 

tainedby     J^^  •A    A 
surreyor.     prOVlded. 

See  sects.  58  et  seq. 

Jury  to  be  sworn. 

Seetjonis.      XLVIII.  Before  the  jury  proceed  to  inquire  of 

Jury  and    and  asscss  the  compensation  or  damage  in  respect 

^^^^^J^  of  which  their  verdict  is  to  be  given  they  shall 

by  sheriflf.  make   oath  that  they  will  truly  and  faithfully 

inquire    of    and    assess    such    compensation    or 

damage ;  and  the  sheriff   shall  administer  such 

oaths  as  well  as  the  oaths  of  all  persons  called 

upon  to  give  evidence. 

Separate  Assessment  of  Amount  of  Purchase  Money 

and  Compensation. 

86oUo]i49.  XLIX.  Where  such  inquiry  shall  relate  to  the 
Agaeae-  valuc  of  lands  to  be  purchased,  and  also  to  com- 
ment of  pensation  claimed  for  injury  done  or  to  be  done 
p^  ^  to  the  lands  held  therewith,  the  jury  shall  deliver 
^^^  ,  their  verdict  separately  for  the  sum  of  money  to 
compenaa-  bc  paid  for  tho  purchasc  of  the  lands  required  for 
^a^eby  *^^  works,  or  of  any  interest  therein  belonging 
Beverance,  to  the  party  witli  wliom  the  question  of  disputed 
m^^  compensation  shall  have  arisen,  or  which  under 
separate  the  provisions  herein  contained  he  is  enabled  to 
sell  or  convey,  and  for  the  sum  of  money  to  be 
paid  by  way  of  compensation  for  the  damage,  if 


Bnms. 
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any,  to  be  sustained  by  the  owner  of  the  lands  seetion49. 
by  reason  of  the  severing  of  the  lands  taken  from 
the  other  lands  of  such  owner,  or  otherwise  in- 
juriously affecting  such  lands  by  the  exercise  of 
the  powers  of  this  or  the  special  Act,  or  any  Act 
incorporated  therewith. 

The  jury  may  find  that  there  is  no  damage  {Meg.  v.  Fiading 
Lancaster  8f  Preston,  Sfc.  By.  Co,,  1845,  6  Q.  B.  759).  ^^  ^ 

As  to  the  principles  of  assessment,  see  supra,  p.  113  etseq,         ^  ' 

As  to  what  entitles  the  landowner  to  claim  under  the  Damages 
head  of  severance,  see  sect.  63.  in^cT^^"^' 

The  requirements  of  this  section  are  directory  and  not  g^^j^^^  ^ 
imperative  {Re  Bradshaw^s  Arbitration,  1848,  12  Q.  B.  directory. 
662,  p.  572) ;  and  whichever  party  requires  the  separate 
assessment  must  call  for  it ;  otherwise  the  jury  may 
return  a  lumpsum  {Re  London  8f  Greenicich  Ry.  Co.,  1835, 
2  A.  &  E.  678  ;  Corrigal  v.  London  8f  Blackicall  Ry,  Co,j 
1843,  5  M.  &  Gr.  p.  249). 

Where  counsel  before  the  jury  agree  that  a  verdict  shall  ^^^^\ 
be  taken  for  a  lump  sum,  this  includes  damages  for  loss  of  lump^gum! 
trade  and  severance,  but  is  not  restricted  to  such  interest  (if 
any)  as  the  claimant  has.    It  covers  the  interest  claimed 
and  the  question  of  title  is  left  open  {Re  Charles  Hayne^ 
1866, 13  W.  E.  492). 

Verdict  and  Judgment  to  be  recorded. 

L.  The  sheriff  before  whom  such  inquiry  shall  Sectionso. 
be  held  shall   give  judgment  for  the   purchase  sheriff  to 
money  or  compensation  assessed  by  such  jury;  ^l^'l^^' 
and  the  verdict  and  judgment  shall  be  signed  by  amount  of 
the  sheriff,  and  being  so  signed  shall  be  kept  by  an5?judg- 
the  clerk  of  the  peace  among  the  records  of  the  ment  and 
general  or  quarter  sessions  of  the  county  in  which  b^^?*  ^ 
the  lands  or  any  part  thereof  shall  be  situate  in  corded  at 
respect  of  which  such  purchase  money  or  com-  ^Ssions. 
pensation   shall  have  been   awarded;  and  such 
verdicts  and  judgments  shall  be  deemed  records, 
and  the  same   or  true   copies  thereof  shall  be 
good  evidence  in  all  courts  and  elsewhere ;  and  all 
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Beotionso.  persons  may  inspect  the  said  verdicts  and  judg- 
ments,  and  may  have  copies  tliereof  or  extracts 
therefrom,  on  paying  for  each  inspection  thereof 
one  shilling,  and  for  every  one  hundred  words 
copied  or  extracted  therefrom  sixpence,  which 
copies  or  extracts  the  clerk  of  the  peace  is  hereby 
required  to  make  out,  and  to  sign  and  certify  the 
same  to  be  true  copies. 

Evidence        jf  ^]^q  verdict  is  not  simed  and  recorded  as  required  by 

this  section,  it  seems  that  parol  evidence  01  it  can  be  given 

{Manning  v.  Eastern  Counties  Mi/,  Co.,  181'i,  12  M.  &  W. 

237).     Recording  is  not  essential  to  its  validity  {Chabot  v. 

Lord  Morpeth,  1850,  15  Q.  B.  446). 

Foimof  The  judgment  must  set  forth  such  facts  as  show  that 

judgment,  ^j^^  tribunal  had  jurisdiction,  and  must  show  in  what 

respect  it  had  jurisdiction ;  but  it  need  not  set  forth  all 

the  facts  or  all  the  particulars  out  of  which  its  jurisdiction 

arises  {Taylor  v.  Clemson,  1842,  2  Q.  B.  978 ;  1844,  11 

CI.  &  F.  610,  p.  640 ;  and  see  Ost/er  v.  Cooke,  1849,  13 

Q.  B.  143 ;  1852,  18  Q.  B.  8M  ;  Doe  v.  Bristol  ^  Exeter 

Ry.  Co.,  1840,  6  M.  &  W.  320). 

Re-trial  A  re-trial  cannot  be  ordered  on  the  ground  of  mis- 

o^ered       direction  or  that  the  verdict  is  against  the  weight  of  the 

evidence  {Reg.  v.  Eastern  Counties  Ry.  Co.,  1843, 3  Ry.  Cas. 

466 ;  Reg.  v.  i.  8f  N.   W.  Ry.  Co.,  1854,  3  E.  &  B.  p. 

475). 

If  there  is  jurisdiction  to  entertain  the  claim,  and  if 
there  is  any  evidence  before  the  jury  to  warrant  the  award 
of  damages,  then,  in  an  action  on  the  award,  the  plaintiff 
must  recover,  however  excessive  the  amount  of  damages, 
however  erroneous  the  law  laid  down  to  the  jury,  however 
wrong  the  principle  which  they  adopted  {Metrop.  Board 
of  Works  V.  Howard,  1889,  5  T.  L.  E.  732,  per  Lord 
Herschell ;  see  per  Lord  Halsbury,  L.  C,  in  Cowper  Essex 
V.  Acton  L.  B.,  1889,  14  App.  Cas.  p.  160,  referred  to 
infra,  p.  352 ;  Brown  v.  Raihcays  Commissioners,  1890,  15 
App.  Cas.  240 ;  R.  v.  Mayor  of  Halifax,  1866,  14  L.  T. 
447 ;  and  as  to  certiorari  in  cases  of  excess  of  jurisdiction, 
see  cases  quoted  under  sect.  145). 
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Costs. 

LI.  On  every  such  inquiry  before  a  jury,  where  seotionsi. 
the  verdict  of  the  juiy  shall  be  given  for  a  greater  if  verdict 
sum  than  the  sum  previously  offered  by  the  pro-  ©^^eeds 
moters  of  the  undertaking,  all  the  costs  of  such  ofPered, 
inquiry  shall  be  borne  by  the  promoters  of  the  ^JT^^". 
undertaking;  but  if  the  verdict  of  the  jury  be  otherwise 
given  for  the  same  or  a  less  sum  than  the  sum  i^iding 
previously  offered  by  the  promoters  of  the  under-  inqmryare 
taking,  or  if  the  owner  of  the  lands  shall  have  and  each 
failed  to  appear  at  the  time  and  place  appointed  Vf^., 
for  the  inquiry,  having  received  due  notice  thereof,  own  costs. 
one  half  of  the  costs  of  summoning,  impanelling, 
and  returning  the  jury,  and  of  taking  the  inquiry 
and  recording  the  verdict  and  judgment  thereon, 
in   case   such  verdict   shall   be   taken,    shall  be 
defrayed  by  the  owner  of  the  lands,  and  the 
other  half  by  the  promoters  of  the  undertaking, 
and  each  party  shall  bear  his  own  costs,  other 
than  as  aforesaid,  incident  to  such  inquiry. 

The  "sum  previously  offered"  is  the  sum  which  the  **Sum 
company  "  are  willing  to  give/'  and  which  by  sect.  38  J^^^?)^ 
they  are  bound  to  state  in  the  notice  of  their  intention  to 
cause  a  jury  to  be  summoned  {Pearson  v.  G,  N,  Ry,  Co,j 
1870,  18  W.  E.  259 ;  L.  E.  7  Q.  B.  785,  note ;  see  Ross  v. 
Yorky  8fc,  Ry.  Co.y  1849,  5  D.  &  L.  695).  It  need  not  be 
stated  in  the  inquisition  {Reg,  v.  Sxcansea  Harbour  Trustees^ 
1839,  8  A.  &  E.  439). 

The  offer  must  be  made  in  the  notice.     It  is  useless  if  Offer  must 
made  separately  {Reg.  v.  Smith,  1892,  40  W.  E.  333),  or  ^^^^ 
if  made  subsequently  {Reg.  v.  Smith,  1883,  12  Q.  B.  D. 
481) ;  though,  perhaps,  if  the  notice  of  the  intention  to  But  offer 
cause  a  jury  to  be  summoned,  coupled  with  the  offer  of  the  ™*^  ^ 
sum  the  promoters  were  willing  to  give,  were  formally 
withdrawn,  and  another  notice  were  given  not  less  than 
ten  days  before  the  summoning  of  the  jury,  and  another 
offer  of  a  larger  sum  substituted  in  that  notice,  it  would  be 
a  good  offer  under  sect.   38,  and  one  upon  which  the 
promoters  oould  rely  with  respect  to  the  question  of  costs 
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86otion6l.  {Reg.  v.  Smithy  1883,  12  Q.  B.  D.,  per  Coleridge,  L.  0.  J., 
p.  487 ;  Bee  supra^  p.  140). 

Offer  not        The  offer  must  not  include  a  sum  for  costs  {Balk  v. 

to  mclude  Mrtrop.  Board  of  Works,  1866,  L.  E.  1  Q.  B.  337). 

*  The  section  applies  to  references  to  a  jury  under  sect.  68 

oflrin       (^^  Uayward  ^  Met  By.  Co.,  1864,  4  B.  &  S.  787,  795 ; 

casee  /S.  E,  By,  Co.  V.  Bichardson,  18^5,  15  C.  B.  810) ;  but  in 

'^f^fift  such  proceedings  the  offer  of  the  company  may  be  made 
'  '  when  notice  of  the  place  of  inquiry  is  given  under  sect.  46, 
or,  if  made  earlier,  may  be  amended  up  to  that  time  {Be 
Hay  ward  ^  Mot.  By,  Co,,  supra;  Met,  By,  Co.  v.  Turnham, 
1863,  11  W.  E.  695) ;  or,  perhaps  it  must  be  made  before 
the  claimant  has  incurred  any  costs,  as,  for  instance,  by  the 
nomination  of  a  special  jury  {Balls  v.  Metrop.  B,  JF.y  1866, 
L.  R.  1  Q.  B.  337). 

Separate         ^g  ^o  costs  where  separate  offers  are  made  in  respect  of 
separate  items,  see  supra,  p.  132. 

fe^l^to        '^^  ^^  ^^®  ^^®^®  ^^  ^  claimant  who  fails  to  show  title  to 
^ow  title.  ^1^6  compensation  awarded,  see  supra,  pp.  I*i2,  133. 
Inquiry  This  section  does  not  apply  to  the  costs  of  an  inquiry 

under  imder  sect.  94  to  ascertain  the  value  of  a  small  severed 
sect-  9*-      parcel  of  land  {infra,  p.  288). 

What  is  included  in  Costs. 

seotioiL62.      LII.  The  costs  of  any  such  inquiry  shall,  in 
Qogtgtobe  ^^^^  ^f  difference,  be  settled  by  one  of  the  masters 
Bettiedbj  of  tho  Court  of  Qucen's  Bench  of  England  or 
^to       Ireland,  according  as  the  lands  are  situate,  on  the 
^^^\      application  of  either  party,  and  such  costs  shall 
witnesses,  includc  all  reasonable  costs,  charges,  and  expenses 
legai^       incurred  in  summoning,  impanelling,  and  return- 
assistance,  ing  the  jury,  taking  the  inquiry,  the  attendance 
of   witnesses,   the    employment   of   counsel  and 
attorneys,   recording  the  verdict  and  judgment 
thereon,  and  otherwise  incident  to  such  inquiry. 

See  also  the  L.  C.  (Taxation  of  Costs)  Act,  1895,  infra j 
p.  369. 
Section  The  words  "  such  inquiry  "  in  this  section  refer  to  the 

applies  inquiry  spoken  of  in  the  earlier  part  of  sect.  51,  namely, 
y^i'T'*  where  the  landowner  recovers  more  than  the  sum  offered 
exceeds      by  the  company.    Where,  therefore,  he  recovers  less,  or  an 
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equal  sum,  the  company  is  entitled  only  to  one-half  of  the  Seotion62. 
formal  costs  of  the  inquiry,  and  not  also  to  one-half  the  ^^       " 
costs  of  witnesses  and  counsel  {Bray  v.  8.  E,  Ry.  Co,^  offered. 
1849,  7  D.  &  L.  307). 

Expenses  preliminary  to  the  trial  and  the  fees  of  sur-  ExpenBes 
veyors  not  called  as  witnesses  are  not  allowed  (see  Reg,  v.  ?^^*^^ 
Sheriff  of   Wandckshire^  1841,  2  Ry.  Cas.  661 ;    jB.  v.  allowed 
J  J.  of  York,  1834,  1  A.  &  E.  828). 

Where  a  verdict  is  removed  by  certiorari  and  quashed  Costs  of 
on  the  ground  that  the  under-sheriff  had  misdirected  the  ^^JI^ 
jury,  and  a  further  inquiry  is  held  under  the  same  warrant 
and  compensation  awarded,  the  claimants,  if  entitled  to 
costs,  have  the  costs  of  the  abortive  inquiry  as  well  as  the 
costs  of  the  second  inquiry  {Reg,  v.  JV.  London  Ry.  Co,,  1881, 
61  L.  J.  Q.  B.  241 ;  sub  nom,  Reg,  v.  Manley  Smithj  30 
W.  K  272). 

The  Court  has  no  jurisdiction  over  the  taxation  on  a  Jurisdic- 
motion   to  review,   but  apparently  it   can   interfere   by  ^q\^q^q^ 
certiorari  or  tnandamus  where  the  master  has  improperly  taxation, 
allowed  or  disallowed  costs  {Owen  v.  L,  8f  If.  IF,  Ry,  Co., 
1867,  L.  R.  3  Q,  B.  54,  approved  in  Sandback  Charity 
Trustees  v.  N.  Staff,  Ry.  Co,,  1877,  3  Q.  B.  D.  1 ;  Re 
Ross  8f  York,  Sfc.  Ry,  Co,,  1849,  5  Ry.  Gas.  516). 

Payment  and  Recovery  of  Costs. 

LIII.  If  any  such  costs  shall  be  payable  by  the  sectionss. 
promoters  of  the  undertaking,  and  if  within  seven  Costs  pay- 
days after  demand  such  costs  be  not  paid  to  the  promoters 
party  entitled  to  receive  the  same,  they  shall  be  recover- 
recoverable  by  distress,  and  on  application  to  any  a^^treM. 
justice  he  shall  issue  his  warrant   accordingly;  costs pay- 
and  if  any  such  costs  shall  be  payable  by  the  *^^x 
owner  of  the  lands,  or  of  any  interest  therein,  the  a^actod 
same  may  be  deducted  and  retained  by  the  pro-  ^^^  ?P°^" 

p     ii  Til-  At*  pensataon. 

motors  oi  the  undertaking,  out  oi  any  money 
awarded  by  the  jury  to  such  owner,  or  determined 
by  the  valuation  of  a  surveyor  under  the  provision 
hereinafter  contained  ;  and  the  payment  or  deposit 
of  the  remainder,  if  any,  of  such  money  shall  be 
deemed  payment  and  satisfaction  of  the  whole 
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Section g8.  thereof,  or  if  such  costs  shall  exceed  the  amount 
of  the  money  so  awarded  or  determined,  the 
excess  shall  be  recoverable  by  distress,  and  on 
application  to  any  justice  he  shall  issue  his  warrant 
accordingly. 

Costs  also  The  costs  can  also  be  recovered  with  the  compensation  in 
recover-     ^u  action.    (See  S.  JE.  Ry.  Co.  t.  RicJuirdson,  1855, 15  0.  B. 

able  in         o  i  a  \ 
action.         ^^^') 

Not  by  Formerly  it  was  thought  that,  in  default  of  distress,  a 

mandamus,  mandamus  would  issue  to  compel  payment  of  costs  {Reg.  v. 
London  8f  BlachcallRy.  Co.y  1845, 4  Ry.  Cas.  119) ;  but  since 
they  are  recoverable  by  action  it  seems  that  mandamus  is 
not  available.  (See  Reg.  v.  Hull  8f  Selby  Ry.  Co.y  1844,  6 
Q.  B.  70.) 

Special  Jury. 

BectionSi.  LIV.  If  either  party  desire  any  such  question 
Notice  for  ^^  disputed  Compensation  as  aforesaid  to  be  tried 
andnoim-  before  a  special  jury,  such  question  shall  be  so 

nation  of      .    •     i  •  j    j      j.i_    ±.  x*  i»  *l     j      •  •_<» 

special  tried,  provided  that  notice  oi  such  desire,  if 
Y^'  coming  from  the  other  party,  be  given  to  the  pro- 
moters of  the  undertaking  before  they  have  issued 
their  warrant  to  the  sheriff ;  and  for  that  purpose 
the  promoters  of  the  undertaking  shall  by  their 
warrant  to  the  sheriff  require  him  to  nominate  a 
special  jury  for  such  trial ;  and  thereupon  the 
sheriff  shall,  as  soon  as  conveniently  may  be  after 
the  receipt  by  him  of  such  warrant,  summon  both 
the  parties  to  appear  before  him  by  themselves  or 
their  attorneys,  at  some  convenient  time  and  place 
appointed  by  him,  for  the  purpose  of  nominating 
a  special  jury  (not  being  less  than  five  nor  more 
than  eight  days  from  the  service  of  such  summons); 
and  at  the  place  and  time  so  appointed  the  sheriff 
shall  proceed  to  nominate  and  strike  a  special 
jury,  in  the  manner  in  which  such  juries  shall  be 
required  by  the  laws  for  the  time  being  in  force 
to  be  nominated  or  struck  by  the  proper  officers  of 
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the  Superior  Courts,  and  the  sheriff  shall  appoint  Bectioii64. 
a  day,  not  later  than  the  eiglith  day  after  striking 
of  such  jury,  for  the  parties  or  their  agents  to 
appear  before  him  to  reduce  the  number  of  such 
jury,  and  thereof  shall  give  four  days'  notice  to 
the  parties;  and  on  the  day  so  appointed  the 
sheriff  shall  proceed  to  reduce  the  said  special 
jury  to  the  number  of  twenty,  in  the  manner  used 
and  accustomed  by  the  proper  officers  of  the 
Superior  Courts. 

The  verdict  will  not  be  set  aside  on  the  ground  that  some  Jurymen 
of  the   jurymen  were  not  qualified  to  act.     The  proper  not  quali- 
course  is  to  challenge  the  persons  objected  to  {Re  Chehea  ^^' 
W,  W.  Co.y  1855, 10  Exch.  731). 


Deficiency  of  Special  Jurymen. 

LV.  The   special  jury  on   such  inquiry  shall  sectionss. 
consist  of  twelve  of  the  said  twenty  who  shall  first  '^^^ 
appear  on  the  names  being  called  over,  the  parties  ciency, 
having  their  lawful  challenges  against  any  of  the  made  up.^ 
said  jurymen;  and  if  a  full  jury  do  not  appear, 
or  if  after  such  challenges   a  full  jury  do   not 
remain,  then,  upon  the  application  of  either  party, 
the  sheriff  shall  add  to  the  list  of  such  jury  the 
names  of  any  other  disinterested  persons  qualified 
to  act  as  special  or  common  jurymen,  who  shall 
not  have  been  previously  struck  off  the  aforesaid 
list,  and  who  may  then  be  attending  the  Court,  or 
can  speedily  be  procured,  so  as  to  complete  such 
jury,   all  parties  having  their  lawful  challenges 
against  such  persons ;  and  the  sheriff  shall  proceed 
to  the  trial  and  adjudication  of  the  matters  in 
question  by  such  jury ;  and  such  trial  shall  be 
attended  in  all  respects  with  the  like  incidents 
and  consequences,  and  the  like  penalties  shall  be 
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Section 66.  applicable,  as  hereinbefore  provided  in  the  case 
of  a  trial  by  common  jury. 


Other  Inquiries  before  same  Special  Jury  by 

Consent. 

Section66.  Lyj^  ^^y  Other  inquiry  than  that  for  the  trial 
of  which  such  special  jury  may  have  been  struck 
and  reduced  as  aforesaid  may  be  tried  by  such 
jury,  provided  the  parties  thereto  respectively 
shall  give  their  consent  to  such  trial. 

Attendance  of  Jurymen. 

8cction67.  LVII.  No  juryman  shall,  without  his  consent, 
Juryman  bc  summoncd  or  required  to  attend  any  such 
smnmoned  proceeding  as  aforesaid  more  than  once  in  any 

more  than   Trfigjp^ 
once  a  -^  * 

year. 
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(6.)  WHERE  THE  OWNER  IS  ABSENT  OR 

CANNOT  BE  FOUND. 

§  58.  Parcliase  Money  and  Compensation  to  be  determined  by 
Valuation. 

§  59.  Surveyor  nominated  by  Two  Justices. 

§  60.  Declaration  by  Surveyor. 

§  61.  Nomination,  Declaration,  and  Valuation  to  be  kept  and 
produced  to  Owner. 

§  62.  Costs  of  Valuation. 

§  63.  Damage  by  Severance. 

§  64.  Absent  Owner  to  be  entitled  to  Have  Amount  ascertained  by 
Arbitration. 

§  65.  Question  for  Arbitrators. 

§  66.  Payment  or  Deposit  of  further  Sum  awarded. 

§  67.  Costs  of  Arbitration. 

Purchase  Money  and  Compensation  to  he  determined 

hy  Validation. 

LVIII.  The  purchase  money  or  compensation  seotionfts. 
to  be  paid  for  any  lands  to  be  purchased  or  taken  -^roaeeA^ 
by  the  promoters  of  the  undertaking  from  any  ings  where 
party  who,  by  reason  of  absence  from  the  kingdom,  (^i^ab^t 
is  prevented  from  treating,  or  who  cannot  after  ^ro™ 
diligent  inquiry  be  found,  or  who  shall  not  appear  (-i^^nnot 
at  the  time  appointed  for  the  inquiry  before  the  |*3®x*^"'^^' 
jury  as  hereinbefore  provided  for,  after  due  notice  not  appear 
thereof,  and  the  compensation  to  be  paid  for  any  ^^^ 
permanent  injury  to  such  lands,  shall  be  such  as 
shall  be  determined  by  the  valuation  of  such  able 
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Beetion58.  practical  surveyor  as  two  justices  shall  nominate 
for  that  purpose  as  hereinafter  mentioned. 

Surveyor  "PoT  the  valuation  to  be  good,  the  surveyor  must  actually 
^^1^.    visit  the  premises  {Cotter  v.  Met.  By,  Co,,  1864,  4  N.  E. 

454). 
Section  Where  there  are  doubts  as  to  which  of  several  claimants 

^^fi^^y  is  entitled,  but  none  of  the  claimants  are  absent,  the  com- 
pensation must  be  determined  in  the  presence  of  all  the 
claimants  under  sect.  23.  If  the  parties  proceed  under  this 
section,  the  deposit  paid  into  Court  will  not  be  paid  out 
until  the  value  has  been  determined  in  the  proper  manner 
{Ex  p.  L.  ^  8.  W.  Ry,  Co.,  1869,  38  L.  J.  Ch.  527). 

Nomination  of  Surveyor  by  Two  Justices. 

seotioii59.  LIX.  Upon  application  by  the  promoters  of  the 
Justices  to  undertaking  to  two  justices,  and  upon  such  proof 
nominate  ^s  shall  be  Satisfactory  to  them  that  any  such 
party  is,  by  reason  of  absence  from  the  kingdom, 
prevented  from  treating,  or  cannot  after  diligent 
inquiry  be  found,  or  that  any  such  party  failed  to 
appear  on  such  inquiry  before  a  jury  as  aforesaid, 
after  due  notice  to  him  for  that  purpose,  such 
justices  shall,  by  writing  under  their  hands,  nomi- 
nate an  able  practical  surveyor  for  determining 
such  compensation  as  aforesaid,  and  such  surveyor 
shall  determine  the  same  accordingly,  and  shall 
annex  to  his  valuation  a  declaration  in  writing 
subscribed  by  him  of  the  correctness  thereof. 

Deflcrip-         The  instrument  appointing  the  surveyor  need  not  specify 
lands^tobe  *^®  lands  to  be  valued,  nor  the  course  of  the  undertaking 
valued.       in  respect  of  which  they  are  taken  {Poynder  v.  O.  N.  By. 
Co.,  1847,  16  Sim.  3). 

Declaration  by  Surveyor. 

Sectioneo.  LX.  Before  such  surveyor  shall  enter  upon  the 
Surveyor  dutv  of  making  such  valuation  as  aforesaid  he 
cLt^on!  shall,  in  the  presence  of  such  justices,  or  one  of 
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them,  make  and  subscribe  the  declaration  follow-  seetioneo. 
ing  at  the  foot  of  such  nomination,  that  is  to  say — 

"  I,  A.  j5.,  do  solemnly  and  sincerely  declare  that 
I  will  faithfully,  impartially,  and  honestly, 
according  to  the  best  of  my  skill  and  ability, 
execute  the  duty  of  making  the  valuation 
hereby  referred  to  me.  A.  B. 

^'  Made  and  subscribed  in  the  presence  of  ." 

And  if  any  surveyor  shall  corruptly  make  such 
declaration,  or  having  made  such  declaration  shall 
wiKuUy  act  contrary  thereto,  he  shall  be  guilty  of 
a  misdemeanour. 


Nomination  J  Declaration^  and  Valuation  of  Surveyor 
to  he  kept  and  produced  to  Owner. 

LXI.  The  said  nomination  and  declaration  shall  sectionei. 
be  annexed  to  the  valuation  to  bo  made  by  such  custody  of 
surveyor,  and  shall  be  preserved  together  there-  ▼aiuation. 
with  by  the  promoters  of  the  undertaking,  and 
they  shall  at  all  times  produce  the  said  valuation 
and  other  documents,  on  demand,  to  the  owner  of 
the  lands  comprised  in  such  valuation,  and  to  all 
other  parties  interested  therein. 

Costs  of  Valuation. 

LXII.  All  the  expenses  of  and  incident  to  every  sectioiie2. 
such  valuation  shall  be  borne  by  the  promoters  of  Promoters 
the  undertaking.  P?y  ^P^ 

o  of  yalua- 

tion. 

Damage  hy  Severance. 

LXIII.  In  estimating  the  purchase  money  or  Sectiones. 
compensation  to  be  paid  by  the  promoters  of  the  in  esti- 
undertaking,  in  any  of  the  cases  aforesaid,  regard  niaUng 
shall  be  had  by  the  justices,  arbitrators,  or  sur-  ti^fre!*" 
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8eetioxL63. 

gard  to  be 
paid  to 

(1)  value 
of  lands 
taken,  and 

(2)  damage 
D7  sever- 
ing or 
otherwise 
injuri- 
onslj 
affecting 
other 
lands  of 
claimant. 

Award 
may  lump 
together 

Srice  and 
amage. 


Silence  of 
arbitrator 
as  to 
severance 
damage. 

Award 
of  no 
damage. 


Land  held 
on  pre- 
carious 
title. 


veyors,  as  the  case  may  be,  not  only  to  the  value 
of  the  land  to  be  purchased  or  taken  by  the  pro- 
moters of  the  undertaking,  but  also  to  the  damage, 
if  any,  to  be  sustained  by  the  owner  of  the  lands 
by  reason  of  the  severing  of  the  lands  taken  from 
the  other  lands  of  such  owner,  or  otherwise  in- 
juriously affecting  such  other  lands  by  the  exercise 
of  the  powers  of  this  or  the  special  Act,  or  any 
Act  incorporated  therewith. 

For  the  meaning  of  the  phrase  "  injuriously  aflEecting," 
see  sect.  68. 

One  sum  may  be  awarded  for  the  price  of  the  land  and 
for  compensation  for  damage  by  severance  or  otherwise 
{Be  Bradshaw's  Arbitration,  1848,  12  Q.  B.  562). 

But  if  it  is  not  clear  that  damage  has  been  included, 
specific  performance  of  the  purchase  will  not  be  ordered 
( Wakefield  v.  Llanelli/  By.,  Sfc.  Co,,  1865,  3  D.  J.  &  S. 

The  presumption  is,  however,  that  the  sum  awarded 
includes  all  damage  properly  recoverable,  and  hence  an 
award  is  not  bad  for  not  expressly  awarding  compensation 
for  loss  by  reason  of  the  land  having  been  untenanted 
between  service  of  the  notice  to  treat  and  completion  {Be 
Ware  8f  Begenfs  Canal  Co,,  1854,  9  Ex.  395). 

The  silence  of  an  arbitrator  on  the  subject  of  compensa- 
tion for  damage  done  by  severance  where  it  has  been 
claimed  has  been  held  to  negative  the  claim,  and  not  to 
invalidate  the  award  {Be  Duke  of  Beaufort  and  Swansea 
Harbour  Trustees,  1860,  8  C.  B.  N.  S.  146). 

The  arbitrators,  if  of  opinion  that  there  is  no  damage, 
may  award  the  amount  of  compensation  to  be  nil  {Bradby 
V.  Southampton  L,  B,,  1855,  4  E.  &  B.  1014 ;  cf.  Beg.  v. 
Lancaster  ^  Preston,  Sfc,  By,  Co,,  supra,  p.  149). 

Compensation  may  be  given  for  severance  notwith- 
standing that  port  of  the  land  left,  upon  the  possession  of 
which  the  value  of  the  entire  unsevered  lands  depended,  is 
held  only  under  a  verbal  agreement  determinable  on  notice 
{Holt  V.  Gas  Light  8f  Coke  Co.,  1872,  L.  E.  7  Q.  B.  728). 

Although  in  general  compensation  is  not  assessed  in 
respect  of  accommodation  works,  yet  if  agricultural  land 
with  a  prospective  value  as  building  land  is  left  without 
means  of  access,  the  damage  by  severance  is  to  be  esti- 
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mated  as  if  all  access  were  cut  off  without  any  regard  to  Sectioii63. 
the  power  of  justices  to  order  accommodation  works  under 
sects.  68  and  69  of  the  Railways  Clauses  Act,  1845 ;  as 
these  works  could  only  be  ordered  with  reference  to  the 
land  as  then  used  for  agricultural  purposes,  and  would 
be  useless  as  an  access  to  building  land  {Reg.  v.  Broicn, 
1867,  L.  R.  2  Q.  B.  630). 

The  compensation  should  include  all  damage  resulting  Future 
in  the  past  or  in  the  future  from  injury  already  done  {Reg.  damage. 
V.  Poulfer,  1887,  20  Q.  B.  D.  132,  138).  In  respect  of 
future  damage  which  could  have  been  resusonably  foreseen 
at  the  time  of  assessing  the  compensation,  the  q^aimant  is 
not  entitled  to  further  compensation  {Croft  v.  L.  S^  N.  W. 
Ry.  Co.,  1863,  3  B.  &  8.  436).  The  award,  however,  does 
not  preclude  the  subsequent  recovery  of  compensation  for 
damage  which  could  not  have  been  anticipated  {O.  N.  Ry. 
Co.  V.  Lawrence,  1851,  16  Q.  B.  643  \  L.  8f  Y.  Ry.  Co.  v. 
Uvans,  1851,  15  Beav.  32^ ;  Re  WareSc  Regenfs  Canal  Co., 
1 854,  9  Ex.  395,  402 ;  see  Darley  Main  Colliery  Co.  v. 
Mifchell,  1886,  11  App.  Cas.  127) ;  though  in  the  case  of 
a  constantly  recurring  injury  the  proper  remedy  may  be 
by  injunction  and  not  by  compensation  under  sect.  68 
{Keatea  v.  Holywell  Ry.  Co.,  1873,  28  L.  T.  183).  ^ 

Where  the  company  had  power  to  stop  up  certain  tram-  Con- 
ways  leading  to  the  claimant's  iron  works,  it  was  held  that  ^ngent 
the  umpire  might  give  compensation  for  damage  contin-     ™*^®- 
gent  on  this  event  {Re  Brogden  8f  Llynvi  Valley  Ry.  Co., 
1860,  30  L.  J.  0.  P.  61). 

Absent  Owner  to  be  entitled  to  have  Amount 
ascertained  by  Arbitration. 

LXIV.  When    the    compensation    payable  in  section 64. 
respect  of  any  lands,  or  any  interest  therein,  shall  where 
have  been  ascertained  by  the  valuation  of  a  sur-  \^^^l^^^ 
veyor,  and  deposited  in  the  Bank  under  the  pro-  absent,  he 
visions  herein  contained,  by  reason  that  the  owner  ^^g^ntiy 
of  or  party  entitled  to  convey  such  lands  or  such  have  value 
interest  therein  as  aforesaid  could  not  be  found  ^^^  ^^ 
or  was  absent  from  the  kingdom,  if  such  owner  arbitra- 
or  party  shall  be  dissatisfied  with  such  valuation 
it  shall  be  lawful  for  him,  before  he  shall  have 
applied  to  the  Court  of  Chancery  for  payment  or 

J.  M 
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8eotioii64.  investment  of  the  moneys  so  deposited  under  the 
provisions  herein  contained,  by  notice  in  writing 
to  the  promoters  of  the  undertaking,  to  require 
the  question  of  such  compensation  to  be  submitted 
to  arbitration,  and  thereupon  the  same  shall  be 
so  submitted  accordingly,  in  the  same  manner  as 
in  other  cases  of  disputed  compensation  herein- 
before authorized  or  required  to  be  submitted  to 
arbitration. 

Ques Hon  for  A  rhitrators. 

Section65.      LXV.  The  question  to  bo  submitted  to  the  arbi- 
Arbitra-     trators  in  the  case  last  aforesaid  shall  be,  wliether 

sufficiency  *'^®  ^^^^  ^^^^  ®^  dcpositod  as  aforcsaid  by  the  pro- 
of deposit,  motors  of  the  undertaking  was  a  sufficient  sum,  or 

whether  any  and  what  further  sum  ought  to  be 

paid  or  deposited  by  them. 

Seetionee.        Payment  or  Deposit  of  further  Sum  awarded. 

If  ^irfcher       LXVI.  If  the  arbitrators  shall   award   that  a 

awarded,    furthcr  suui  ought  to  bc  paid  or  deposited  by  the 

fn^r^*eii  P^motcrs  of  the  undertaking,  they  shall  pay  or 

days.         deposit,  as  the  case  may  require,  such  further  sum 

within   fourteen  days  after  the  making  of  such 

award,  or  in   default  thereof  the  same  may  be 

enforced  by  attachment,  or  recovered,  with  costs, 

by  action  or  suit  in  any  of  the  Superior  Courts. 

Costs. 

Seotion67.  LXVII.  If  the  arbitrators  shall  determine  that 
Incidence  the  sum  SO  deposited  was  sufficient,  the  costs  of 
of  oo8t8.  g^jj^j  incident  to  such  arbitration,  to  be  determined 
by  the  arbitrators,  shall  be  in  the  discretion  of  the 
arbitrators ;  but  if  the  arbitrators  shall  determine 
that  a  further  sum  ought  to  be  paid  or  deposited 
by  the  promoters  of  the  undertaking,  all  the  costs 
of  and  incident  to  the  arbitration  shall  be  borne 
by  the  promoters  of  the  undertaking. 
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(7.)  LANDS  INJURIOUSLY  AFFECTED. 

Mode  of  ascertaining  Compensation  where  Lands  are 
taken  or  injuriously  affected  without  Satisfaction 
having  been  made. 

LXVIII.  If  any  party  shall  be  entitled  to  any  Seotiones. 
compensation  in  respect  of  any  lands,  or  of  any  where 
interest  therein,  which  shall  have  been  taken  for  ciaim^t 
or  injuriously  aflPected  by  the  execution  of  the  compensa- 
works,  and  for  which  the  promoters  of  the  under-  ^^^^ 
taking  shall  not  have  made  satisfaction  under  the  taken  or 
provisions  of  this  or  the  special  Act,  or  any  Act  ^^^' 
incorporated  therewith,  and  if  the  compensation  affected, 
claimed  in  such  case  shall  exceed  the  sum  of  fifty  ^tirfac-^ 
pounds,  such  party  may  have  the  same  settled  ^^^  ^^^^ 
either  by  arbitration  or  by  the  verdict  of  a  jury,  ^a^ 
as  he  shall  think  fit ;  and  if  such  party  desire  to  ^^ 
have  the  same  settled  by  arbitration,  it  shall  be  so/,  to  be 
lawful  for  him  to  give  notice  in  writing  to  the  arwtra-^^ 
promoters  of  the  undertaking  of  such  his  desire,  tion  or 
stating  in  such  notice  the  nature  of  the  interest  in  |,^on*of 
such  lands  in  respect  of  which  he  claims  com-  ckimant. 
pensation,  and  the  amount  of  the  compensation  so  arbitea-°^ 
claimed  therein;  and  unless  the  promoters  of  the  tion  to 
undertaking  be  willing  to  pay  the  amount  of  com-  nature  of 
pensation  so  claimed,  and  shall  enter  into  a  written  interest 
agreement   for  that  purpose  within  twenty-one  amount 
days  after  the  receipt  of  any  such  notice  from  any  claimed, 

i-iiii  ini  iiiii'^    and  pro- 

party  SO  entitled,   the  same  shall  be  settled  by  moters 

arbitration  in  the  manner  herein  provided ;  or  if  JJ^radf"^ 
the  party  so  entitled  as  aforesaid  desire  to  have  amount 
such  question  of  compensation  settled  by  jury,  it 

m2 
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seotiones.  shall  be  lawful  for  him  to  give  notice  in  writing 
within  of  such  liis  dcsire  to  the  promoters  of  the  under- 
twentj-  taking,  stating  such  particulars  as  aforesaid,  and 
or  arbi- '  unless  the  promoters  of  the  undertaking  be  willing 
foiowfl  *^  V^y  *^®  amount  of  compensation  so  claimed, 
On  notice  ^^^  enter  into  a  written  agreement  for  that  pur- 
for  jury,  pose,  they  shall,  within  twenty-one  days  after  the 
toagree"  receipt  of  sucli  noticc,  issue  their  warrant  to  the 
within  sheriff  to  summon  a  jury  for  settling  the  same  in 
one  days,  the  manner  herein  provided,  and  in  default  thereof 
or  iflsue  they  shall  be  liable  to  pay  to  the  party  so  entitled 
sheriff.  In  as  aforcsaid  the  amouutof  Compensation  SO  claimed, 

Procters  ^^^  *^®  Same  may  be  recovered  by  him,  with 
pay  costs,  by  action  in  any  of  the  Superior  Courts. 

amount 

m    .         rpj^^  section  applies  "  if  any  party  shall  bo  entitled  to  any 
section       Compensation,"  &o.      Hence  it  has  been  doubted  whether 
probably     by  itself  it  gives  a  right  to  compensation,  or  whether  it 
g^ves  an     merely  provides  the  machinery  for  securing  compensation 
^t^ht  ^he  right  to  which  arises  elsewhere  {Reg.  v.  St.  Luke^s, 
to  com;      1871,  L.  R  6  a.  B.  pp.  574,  575;  7  ib.  p.  151).    Probably 
pensation.  ^^q  jformer  is  the  correct  view   (see  per  Willes,  J.,  in 
McCarthy  v.  Metrop.  Board  of  Worksy  1872, 7  C.  P.  p.  51G), 
but  the  exact  point  has  not  been  decided.      Other  sections, 
however,  of  the  L.  0.  A.,  such  as  sects.  22  &  23,  clearly 
give  the  right  to  compensation,  and  if  the  entire  L.  0.  A. 
is  incorporated  in  the  special  Act  the  earlier  sections  are 
sufficient  justification  for  a  claim  under  sect.  68,  and  none 
the  less  because  in  respect  of  particular  matters  not  em- 
braced in  the  claim,  an  express  right  to  compensation  is 
given  in  the  special  Act  {licg.  v.  St.  Luke'sy  supra).     But 
u  the  special  Act  incorporates  this  Act  with  the  exception 
of  the  clauses  relating  to  "  the  purchase  and  taking  of 
lands  otherwise  than  by  agreement,"  the  entire  block  of 
sections  from  16  to  68,  inclusive,  is  excluded ;  consequently 
compensation  cannot  be  given  for  injuriously  affecting  the 
land  generally,  but  only  in  cases  expressly  provided  for  in 
the  special  Act  {Fcrrar  v.  Cofummioncrs  of  Seiccrs,  1869, 
L.  E.  4  Ex.  227 ;   Baker  v.  St.  Marylebohe   Vestry,  1876, 
24  W.  E.  848). 
Special  ^^^  special  provisions  giving  compensation  for  in j  uriously 

provisions  affecting  lands,  see  the  Eailway  Clauses  Act,  1845,  sects.  6, 
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16;  the  Waterworks  Clauses  Act,  1847,  sects.  6,  12 ;  and  8eotion68. 
the  Public  Health  Act,  1875,  sect.  308.  ^  ^^  .^^ 

A  tenant  for  life  can  obtain  compensation  under  this  junously 
section,  not  for  himself  only,  but  for  those  in  remainder  as  affecting, 
well  {Stone  v.  Corp,  of  Yeovil,  1876,  2  C.  P.  D.  p.  117).       Tenant  for 

Compensation  can  be  obtained  under  this  section  in  the  ^^®* 
two  cases,  (1)  where  land  hos  been  taken  for,  or  (2)  has  "^^©^ 
been  injuriously  affected  by,  the  execution  of  the  works.      ^n^y-' 

able. 

1.  Compensation  for  lands  taken. 

Where  land  has  been  taken,  the  compensation  under  this  Applies 
section  is  in  lieu  of  the  compensation  which  is  ordinarily  to  land 
ascertained  and  paid  under  the  earlier  sections  of  the  Act  uj^der 
before  entry  by  the   company.      The  provisions  of  the  sect.  85. 
section  apply  to  land  which  has  been  taken  under  sect.  85 
{Adams  v.  London  8f  Blackicall  lif/,  Co.,  1850,  2  Mac.  &  G. 
118). 

For  the  purpose  of  this  section  the  taking  must  be  actual.  Taking 
or,  if  the  company  do  not  enter,  they  must  at  least  obtain  ^^^^ 
control  of  the  premises : — 

Actual  entry  and  possession  is  necessary  for  lands  to  be 
"taken"  within  sect.  68  {Chureh  v.  London  Sehool  Board, 
1892,  8  T.  L.  E.  810  ;  Burkinshaw  v.  Birmingham,  8fc.  lif/. 
Co.,  1850,  6  Ey.  Cas.  600). 

A  leaseholder  let  to  a  tenant  from  year  to  year,  who  Delivery 
received  compensation  from  a  company  for  his  interest,  ^^^^J- 
and  gave  to  the  company  the  key  of  the  premises,  the 
company  indemnifying  him  against  future  rent.  The 
company  did  not  actually  enter.  The  premises  were  held 
to  have  "  been  taken  "  under  this  section  {Barker  v.  Met. 
By.  Co.,  1864,  5  N.  E.  13). 

A  tenant  whose   interest   does  not   exceed   a    yearly  Fearly 
tenancy  must,  upon  his  land  being  taken,  have  recourse  to  te^ai^* 
sect.  121,   and   cannot   obtain   compensation   under  this  ^edun™er 
section  {Reg.  v.  M.  S.  Sf  L.  By.  Co,,  1854,  4  E.  &  B.  88).  sect.  121. 
But  if  none  of  his  land  is  taken  he  can  proceed  under  this 
section  for  injuriously  affecting  {Reg.  v.  Sheriff  of  Middle^ 
sex,  1862,  31  L.  J.  Q.  B.  261 ;  infra,  p.  317).* 

For  a  case  where  it  was  disputed  whether  the  award 
was  in  respect  of  the  purchase  of  land,  or  of  compensation 
for  injury  only,  see  Re  Belfast  Central  By.  Co.,  Ex  p, 
Macrory,  1871,  19  W.  E.  238. 
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2.  Compansation  for  injuriously  affecting. 

Compensation  for  "  injuriously  affecting  "  can  be  ob- 
tained under  sect.  G(S,  although  no  land  of  the  claimant  is 
actually  taken  {IlammerHniifh^  i^'c,  Ry.  Co,  v.  Brandy  18G1), 
L.  \i.  4  H.  L.  p.  217;  Metrop.  Board  of  Works  v. 
McCarthy,  1874,  L.  R.  7  H.  L.  2i3;  Glover  V.  N,  Staff, 
Ry,  Co.,  1851,  16  Q.  B.  912.  See  Reg.  v.  Eastern  Counties 
Ry,  Co.,  1841,  2  Q.  B.  347). 

Where  there  is  a  claim  for  "  injuriously  affecting  "  land, 
the  company  are  not  bound  to  pay  or  secure  the  amount  of 
the  claim  before  proceeding  with  their  works  {Hutton  v. 
L,  8f  S,  IF,  Ry,  Co.,  1849,  7  Hare,  259).  Hence  the 
company  will  not  be  restrained  from  proceeding  with  their 
works  till  they  have  complied  with  the  provisions  of  sect. 
85  of  this  Act  {Macey  v.  Metrop.  B.  W,,  1864,  33  L.  J. 
Ch.  377 ;  Temple  Pier  Co.  v.  Jletroj?.  B,  IF.,  1865,  34 
L.  J.  Ch.  2e)2). 

Where  it  is  provided  in  the  special  Act  that  the  plans 
shall  be  approved  by  a  public  body,  so  far  as  the  under- 
taking affects  their  rights  or  property,  such  approval  does 
not  deprive  them  of  their  rights  under  this  section 
{Thames  Conservators  v.  Victoria y  i(c.  Ry.  Co.,  1868,  L.  R. 
4  G.  P.  59  ;  Metrop.  Board  of  Works  v.  Met,  Ry.  Co., 
1868,  L.  R.  3  C.  P.  p.  629). 

Compensation  for  injuriously  affecting  is  given  only 
when  the  following  conditions  are  satisfied : — 

I.  The  injury  must  be   due  to  the  execution  of  the 
works,  as  distinguished  from   their  subsequent 
user. 
II.  The  injury  must  be  such  as  would,  but  for  the  statute 
authorizing  the  works,  be  actionable. 

III.  There  must  be  an  infringement  of  a  right  incident  to 

land. 

IV.  The  damage  must  be    due   to  actual  interference 

with  the  land  or  some  right  therein. 

I.  The  injury  must  be  due  to  the  execution  of  the  works,  as 
distinguished  from  their  subsequent  use  (Caledonian  Ry. 
Co.  r.  Walker's  Trustees,  1882,  7  App.  Cas.  per  Lord 
Selborne,  L.  C.  at  p.  275 ;  Hopkins  v.  Q.  N.  Ry.  Co., 
1877,  2  Q.  B.  D.  224). 

Injury  by       In  Hammersmith,  8fc.  Ry.  Co,  v.  Brand  (1869,  L.  R. 
r^wayno  ^  H.  L.  171),  the  view  was  strongly  expressed  by  Lord 
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Cairns  that  the  phrases  "  execution  of  the  works  "  in  this  Section 68. 
section,  and  "  construction  of  the  railway  "  in  sect.  6  of  the  TT~ 

Eys.  0.  A.,  1845,  were  used  by  the  legislature  with  a  view  «,mpeii- 
to  the  operations  of  the  railway  as  a  going  concern,  so  as  sation. 
to  entitle  a  neighbouring  landowner  to  compensation  for 
damage  due  to  the  user  of  the  railway  as  well  as  to  the 
making  of  it ;  but  the  contrary  opinion  prevailed,  and  it 
was  settled  that  compensation  could  not  be  given  for 
vibration  due  to  the  passing  of  trains  when  the  railway 
was  working,  notwithstanding  that  the  value  of  the 
property  was  actually  depreciated  thereby.  L,  Sf  N.  IF. 
Ry.  Co,  V.  Bradley  (1851,  3  Mao.  &  G.  336)  on  this  point 
is  overruled.  Similarly  statutory  compensation  cannot  be 
claimed  by  reason  of  the  noise  and  smoke  from  trains, 
though  an  action  would  lie  if  the  emission  of  smoke  was 
forbidden  by  statute  {City  of  Glasgow  Union  Ry,  Co,  v. 
Hunter,  1870,  L.  E.  2  Sc.  78,  85). 

Where  land  is  taken  under  the  L.  C.  A.,  and  applied 
to  any  use  authorized  by  the  statute,  the  mere  use  of  the 
land,  as  distinguished  from  the  construction  of  works  upon 
it,  cannot  give  rise  to  a  claim  for  compensation  (per  Lord 
Ilalsbury,  L.  C,  in  Cowper  E>isex  v.  Acton  Local  Board, 
1889,  14  App.  Cas.  p.  161 ;  per  Lindley,  L.  J.,  in  A,'G. 
V.  Met,  Ry,  Co,,  lb94,  1  U.  B.  384,  p.  392). 

A  railway  company,  which  had  constructed  an  under- 
ground railway,  and  had  made  a  ventilating  aperture  in 
land  purchased  by  them  and  lying  at  the  back  of  a  house, 
enlarged  the  aperture  for  the  purpose  of  securing  better 
ventilation.  The  result  was  to  increase  the  quantity  of 
smoke  coming  to  the  house,  and  the  house  depreciated  in 
value.  It  was  held  that  since  the  damage  arose  from  the 
working  and  not  from  the  construction  of  the  railway,  no 
compensation  was  recoverable  {A,-G,  v.  Met,  Ry,  Co., 
1894,  1  Q.  B.  384). 

Compensation  may  be  given  for  injury  occasioned  in  the  Compen- 
course  of  the  construction  of  the  works,  and  need  not  be  ^^^^^ 
confined  to  injury  remaining  when  the  work  is  finished,  injury, 
notwithstanding  the  opposite  opinion  of  Lord  Chelmsford 
in  Ricket  v.  Met.  Ry,  Co,  (L.  E.  2  H.  L.  p.  194),  {Ford  v. 
Met,,Sfc,  Ry,  Cos,,  1886,  17  Q.  B.  D.  12). 

And  not  only  is  no  compensation  payable  for  damage  Right  of 
caused  by  the  use  of  the  railway,  but  the  right  of  action  is  ^^^^ 
taken  away  as  well : —  away. 

When  viQ  legislature  has  sanctioned  and  authorized  the 
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8eotioii68.  use  of  a  particular  thing,  and  it  is  used  for  the  purpose  for 
which  it  was  authorized,  and  every  precaution  has  been 
observed  to  prevent  injury,  the  sanction  of  the  legislature 
carries  with  it  this  consequence,  that  if  damage  results 
from  the  use  of  such  thing  independently  of  negligence,  the 
party  using  it  is  not  responsible  ( VangJuin  v.  Taff  Vale  Ry. 
Co.,  18G0,  5  H.  &  N.  p.  685,  per  Cockbum,  O".  J. ;  Ham- 
mcrsmith  Bi/,  Co.  v.  Brand,  1869,  L.  K.  4  H.  L.  171,  201 ; 
Emnley  v.  N.  E,  Ri/.  Co.,  1896,  1  Ch.  p.  429 ;  R.  v.  Pease, 
1832,  4  13.  &  Ad.  30 ;  see  L.  B.  Sf  S.  C.  Ry.  Co.  v.  Truman, 
1885,  11  App.  Cas.  45,  where  it  was  held  that  a  company, 
in  fact  acting  without  negligence,  were  not  bound  to  choose 
a  site  for  proposed  works  in  such  a  manner  as  not  to  cause 
a  nuisance  to  adjoining  occupiers). 

As  owners  of  the  land  the  company  can  make  any  use  of 
it  they  please  for  the  purpose  of  the  railway,  so  long  as 
they  do  not  infringe  the  rights  of  other  people  ;  and  those 
rights  are  not  infringed  by  the  use  of  the  railway  which 
the  company  are  authorized  to  construct  and  work,  unless 
there  is  negligence  in  such  use  (per  Lindley,  L.  J.,  in 
A.'G.  v.  Met.  Ry.  Co.,  1894,  1  Q.  B.  p.  388). 

And  a  fortiori  the  right  of  action  is  excluded  when  the 
injury  arises  from  the  execution  of  the  works  so  that  oom- 

Sensation  is  payable  (see  Ferrar  v.  Camm.  of  Sewers,  1868, 
i.  11.  4  Ex.  p.  7). 
Excess  of        But  as  well  in  the  execution  of  the  works  as  in  their  sub- 
statutory    sequent  user,  the  exemption  from  liability  to  an  action 
negligence  depends  on  the  proper  exercise  of  the  statutory  powers,  and 
in  their       damages   are  recoverable  for  acts  done  in  excess  of  such 
exercise,     powers  or  in  their  negligent  exercise : — 
Excess  of        Sect.  68  applies  only  to  things  done   under  statutory 
powers.       powers;   for  anything  else  the   common  law  remedy  is 
properly  applicable,   or   an    injunction   can  be   obtained 
{Imperial  Gas  Light,  Sfc.  Co.  v.  Broadbent,  1859,  7  II.  L.  C. 
600,  see  p.  612 ;  see  Reg.  v.  Darlington  L.  B.,  1865,  35 
L.  J.  Q.  B.  45 ;  Coe  v.  Wise,  1866,  L.  K  1  Q.  B.  711 ; 
Cloires  V.  Staff:  Potteries  W.  W.  Co.,  1872,  8  Ch,  125). 

The  statutory  tribunal  is  only  established  to  give  com- 
pensation for  losses  sustained  in  consequence  of  what  the 
railway  company  may  do  lawfully  under  the  powers  which 
the  legislature  has  conferred  upon  them;  for  anything 
done  in  excess  of  those  powers  the  ordinary  remedy 
remains  {Caledonian  Ry.  Co.  v.  Colt,  1860,  13  Macq. 
p.  838,  per  Lord  Campbell,  C),  and  compensation  is  not 
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payable  under  the  L.  C.  A.  {Cator  v.  Lewiaham  Board  of  Seetiones. 
IVorks,  1864,  5  B.  &  S.  115).  

In  case  of  an  excess  of  statutory  powers,  where  no  injury  Excess  of 
has  been  occasioned  to  any  individual,  and  none  such  is  statutory 
imminent  or   of  irreparable  consequence,   the  Attorney-  burno' 
General  alone  can  obtain  an  injunction  {Ware  v.  Regent^ 8  injuiy. 
Canal  Co,,  1858,  3  De  G.  &  J.  212). 

"Where  the  damage  arises  in  consequence  of  the  negli-  Negli- 
gent execution  of  works  authorized  by  statute,  the  remedy  ^^.  ^  . 
is  by  action  {Brine  v.  G,  W.  Ry,  Co,,  1862,  31  L.  J.  Q.  B.  powers. 
101 ;  Clothier  v.  Webster,  1862,  31  L.  J.  C.  P.  316). 

A  person  whose  land  has  not  been  taken  cannot  recover 
compensation  in  respect  of  annoyance  caused,  tcithout 
neyligencey  by  the  passing  of  trains  after  the  railway  is 
brought  into  use  {Hammersmith,  8fe,  Ry,  Co,  v.  Brand, 
1869,  L.  II.  4  H.  L.  171). 

The  circumstance  that  the  company  are  liable  to  pay  Method 
compensation  does  not  give  them  a  free  hand  with  respect  ?*  l^'ast 
to  the  property  of  private  individuals;  and  if  there  are  gnc^'VL^' 
two  ways  of  executing  a  work — as  the  construction  of  a  adopted, 
tunnel— they  must  adopt  that  way  which  will  do  the  least 
possible  injury  to  the  neighbouring  property  {Freehold,  8fe. 
Investment  Co.  v.  Metrop.  Dist,  Ry.  Co.,  1866,  14  L.  T. 
96).     A  company  must  exercise  its  statutory  rights  with 
moderation  and  discretion  and  with  a  reasonable  regard 
for  the  rights  of  other  persons.     When  the  company  can 
construct  its  works  without  injury  to  private  rights,  it  is 
in  general  bound  to  do  so  {Biseoe  v.  G.  E.  Rij.  Co.,  1873, 
16  Eq.  636 ;  see  per  Wickens,  V.-C,  at  pp.  640,  (:41). 

II.  Compensation  w  recoverable  under  this  section  only  in 
cases  where,  if  the  irorks  had  not  been  authorized  by 
statute,  the  injury  icould  have  given  a  cause  of  action. 

This  test  is  now  well  settled  (see  per  Lord  Hatherley,  Injury 
L.  C,  in  City  of  Glasgow  Union  Ry.  Co,  v.  Hunter,  1870,  ^^^^ 
L.  E.,  2  So.  p.  79,  and  Lord  Cairns,  L.  C,  in  Metrop.  fu^ni^ 
Board  of  Works  v.  McCarthy,  1874,  L.  R.  7  H.  L.  p.  252  ;  gronnd  of 
and  see  Rhodes  v.  Airedale  Drainage  Commissioners,  1876,  ®^**o^- 
1  C.  P.  D.  402) ;  though  in  Ricket  v.  Met.  Ry.  Co,  (1867, 
L.  R.  2  H.  L.   175),  Lord  Westbury  sought  to  place 
statutory  compensation  on  a  broader  basis. 

The  test  of  whether  a  person's  rights  have  been 
injuriously  affected  within  the  meaning  of  this  Act  is 
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whether,  if  the  parties  were  private  owners,  an  action 
would  be  maintainable  for  what  had  been  done  (per  Brett, 
M.  R.,  in  Mayor  of  Birkenhead  v.  L.  Sf  -ZV.  }F.  Ry*  Co., 
1885,  15  a  B.  D.  p.  578). 

Where  works  are  being  executed  under  statutory  power, 
and  in  a  manner  permitted  by  the  power,  a  merely 
temporary  annoyance  caused  to  the  owner  of  adjoining 
property  does  not  amount  to  a  nuisance  at  law.  An 
authority  to  execute  certain  works — as  to  sink  a  shaft — 
includes  all  things  reasonably  necessary  for  the  execution 
of  the  works,  and  gives  the  company  the  same  rights  as  a 
private  individual  would  have  under  the  circumstances 
{Harrmn  v.  Southwark  8f  Vauxhall  Water  Co,,  1891,  2  Ch. 
409). 

The  following  cases  illustrate  the  rule : — 

No  compensation  can  be  claimed  for  deterioration  in 
value  of  property  in  consequence  of  its  being  overlooked  by 
persons  standing  on  the  railway  and  station  platform 
{Pemy  v.  iS.  E.  By.  Co.,  7  E.  &  B.  660). 

No  compensation  can  be  given  for  interception  of  water 
percolating  underground  not  in  a  defined  channel,  since, 
apart  from  the  statute  no  action  would  lie  for  such  inter- 
ception (Neic  Biver  Co.  v.  Johnson,  1860,  2  E.  &.  E.  435). 

It  follows  that  when  interference  with  a  right  is  alleged, 
the  existence  of  the  right  must  be  proved.  Thus  a  rail- 
way company  were  held  not  liable  to  pay  compensation  for 
damage  caused  by  the  bursting  of  a  sewer  in  consequence 
of  the  excavation  of  the  railway  close  to  it,  the  owners  of 
the  sewer  not  having  acquired  any  right  to  lateral  support 
{Metrop.  Board  of  Works  v.  ilet.  By.  Co.,  1869,  L.  R.  4 
C.  P.  192  ;  see  Bcderick  v.  Asion  L.  B.,  1877,  5  C.  D.  p. 
332).  On  the  other  hand  a  sewer  constructed  under  the 
Public  Health  Act,  1875,  is  entitled  to  subjacent  support, 
and  the  landowner  through  whose  land  it  runs  has  a  right 
to  immediate  compensation  for  being  deprived  of  free 
power  to  work  subjacent  mines ;  but  not  for  the  risk  of  the 
percolation  of  sewage  into  the  subjacent  mines  {Be  Corp, 
of  Dudley,  1881,  8  Q.  B.  D.  86). 

An  inferesse  termini  is  a  proprietary  right  in  respect  of 
which  compensation  can  be  granted  (see  Gillard  v.  Cheshire 
Lines  Committee,  1884,  32  W.  E.  943). 

Where  lessees  for  a  term  with  a  right  to  determine  the 
lease  on  giving  six  months'  notice  are  threatened  with 
injury  from  the  works  of  a  railway  company  and  give 
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notice  to  determine  the  lease,  they  cannot  claim  compen-  Seotlones. 
sation  on  the  footing  of  a  14  years'  term  {Reg,  v.  PouKery 
1887,  20  a  B.  1).  132). 

Where  compensation  is  given  for  an  invalid  lease,  the  Improve- 
lessee  will  be  entitled  to  so  much  of  the  amount  as  repre-  "^J*^ 
sents  improvements  effected  by  him  on  the  faith  of  the  invalid 
leases  being  valid  {Exp.  Cooper ^  1864,  34  L.  J.  Ch.  373).   lease. 


III.  Compematlon  can  he  obtained  under  this  section  only 
where  the  right  infringed  is  a  right  incident  to  the  land. 

When  a  right  of  action,  which  would  have  existed  if  Injury 
the  work  in  respect  of  which  compensation  is  claimed  had  ^^^  ^  ^ 
not   been   authorized   by   Parliament,   would   have  been  dwitto 
merely  personal,  without  reference  to  land  or  its  incidents,  land, 
compensation  is  not  due  imder  this  Act  (per  Lord  Selbome, 
L.  0.,  in  Caledonian  liy,  Co,  v.    JFalkcr's  Trustees^  1882, 
7  App.  Cas.  p.  275). 

The  right  to  compensation  is  strictly  confined  to  interest 
in  lands  injuriously  affected  {Hammersmith^  Sfc,  Ry,  Co,  v. 
Brandy  1869,  L.  li.  4  H.  L.  p.  197;  see  Caledonian  Ry, 
Co,  V.  Ogilcy,  1856,  2  Macq.  229 ;  Ricket  v.  Met.  Ry.  Co., 
1867,  L.  R.  2  H.  L.  175)  ;  though  where  there  is  struc- 
tural damage  to  a  building,  compensation  can  be  given 
also  for  damage  to  the  occupier's  goods  therein  {Knock  v. 
Metrop,  Ry,Co,y  1868,  L.  R.  4  C.T.  131). 

The  principle  of  the  decision  of  the  House  of  Lords  in 
Ricket  V.  Met.  Ry,  Co.  {supra)  is  that,  in  order  to  entitle  a 
claimant  to  compensation  under  sect.  68,  the  injury  must 
be  done  to  land  or  some  interest  in  land,  and  a  mere  per- 
sonal injury,  though  connected  with  the  enjoyment  of 
particular  land,  is  not  ground  for  compensation.  Hence, 
where  the  occupier  of  premises  near  the  Thames  had  been 
accustomed  to  draw  water  from  the  river,  and  to  bring 
barges  to  a  dry  dock,  as  public  rights,  and  not  as  rights 
attached  to  the  premises,  and  was  obstructed  in  the  enjoy- 
ment of  these  rights  by  the  construction  of  an  embankment 
under  statutory  powers,  it  was  held  that  he  had  no  claim 
to  compensation  {Reg,  v.  Metrop.  B.  W,y  1869,  L.  R.  4 
Q.  B.  358). 

The  claim  for  compensation  must  be  in  respect  of  an 
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8eoticn68.  interest  in  land :  hence  it  cannot  arise  for  the  removal  of 
chattels  such  as  water-pipes  {Nap  River  Co.  v.  Midland  By, 
Co.,  1877,  36  L.  T.  5:39). 

In  order  to  found  a  claim  under  this  section  for  an 
interest  in  land  injuriously  affected,  there  must  be  an 
injury  and  damage  not  temporary,  but  permanent,  pecu- 
liarly affecting  the  house  or  land  itself  in  which  the  person 
claiming  compensation  has  an  interest.  A  mere  personal 
inconvenience,  obstruction,  or  damage  to  a  man's  trade  or 
the  goodwill  of  his  business  will  not  be  sufficient,  although 
any  one  of  them  might,  but  for  the  Act  which  authorises 
the  doing  of  the  thing  occasioning  the  injury,  have  been 
the  subject  of  an  action  against  the  person  occasioning  it 
{Metrop.  Board  of  Works  v.  McCarthy,  1874,  L.  E.  7  H.  L. 
243,  p.  256) ;  though  as  to  temporary  damage  during  the 
construction  of  the  works  this  is  not  correct  {Ford  v.  Met.^ 
Sfc.  By.  Cos.,  1887,  17  Q.  B.  D.  12). 

As  to  accommodation  works  in  respect  of  use  and  enjoy- 
ment of  land  for  personal  purposes,  see  Fails  v.  Belfast  By. 
Co.,  1849,  12  Ir.  L.  E.  233,  stated  infra,  p.  288. 
No  com-         Upon  this  principle  it  has  been  held  in  numerous  cases 
?OT  lo88*of   ^^^'  °^  compensation  can  be  given  for  the  loss  of  trade 
trade  profits  due  to  alteration  in  the  character  of  the  neighbour- 

profits,  hood  brought  about  by  the  execution  of  the  works  of  the 
company ;  though  compensation  is  given  when  the  diversion 
of  traflBc  diminishes  the  value  of  the  premises  for  all  pur- 
poses. The  latter  case  is  treated  as  an  interference  with 
the  premises  themselves  {infra,  p.  175). 

Loss  of  trade  or  custom,  by  reason  of  a  work  not  other- 
wise directly  affecting  the  house  or  land  in  or  upon  which 
a  trade  has  been  carried  on,  or  any  right  properly  incident 
thereto,  is  not  by  itself  a  proper  subject  for  compensation 
(per  Lord  Sel borne,  L.  C,  in  Caledonian  By.  Co.  v. 
Walker's  Trustees,  1882,  7  App.  Cas.  p.  275). 

In  assessing  compensation  for  damages  resulting  from 
interference  with  a  cellar  consequent  on  the  lowering  of  a 
roadway,  the  claimant  was  held  not  to  be  entitled  to  com- 
pensation for  the  indirect  injury  to  his  trade,  resulting 
from  diversion  of  traflSc,  but  only  for  direct  structmral 
injury  {Bigg  v.  Corp,  of  London,  1873,  15  Eq.  376). 

A  dock  company,  acting  under  its  statutory  powers, 
pulled  down  a  number  of  nouses,  and  made  a  cut  which 
intercepted  several  thoroughfares,  and  obliged  those  who 
had  formerly  used  them  to  take  circuitous  routes.     The 
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tenants  of  a  neighbouring  public-house  demanded  compen-  8eetion68. 

sation  for  loss  of  business  owing  to  the  decreased  resort  of  

persons  to  the  house  and  for  diminution  in  the  value  of  the 
premises  as  a  public-house.  It  was  held  that  since  the  in- 
convenience was  the  necessary  consequence  of  the  lawful 
act  of  the  company  and  was  common  to  all  persons  in  the 
neighbourhood,  there  was  no  claim  for  compensation  {R.  v. 
London  Dock  Co,,  1836,  5  A.  &  E.  163  ;  Reg,  v.  Vaughan^ 
1868,  L.  R.  4  a  B.  190 ;  nupm,  p.  116). 

Loss  of  custom  caused  by  the  temporary  obstruction  of 
a  highway  during  the  execution  of  the  works  is  not  a 
subject  for  compensation  {Ricket  v.  Met.  Kg.  Co.,  18^i7, 
L.  R.  2  H.  L.  175,  overruling  Senior  v.  Met.  Rg.  Co., 
1863,  2  H.  &  C.  258). 


IV.  The  damage  mmt  be  due  to  actual  interference  with  the 

land  or  some  right  therein. 

"  The  test  which  appears  to  explain  and  reconcile  the  cases  Injury 
upon  the  words  *  injuriously  affected'  is  this,  that  where  by  ™?f*^" 
the  construction  of  the  works  there  is  a  physical  inter-  physical 
ference  with  any  right,  public  or  private,  of  which  the  interfer- 
owners  or  occupiers  of  property  are  by  law  entitled  to  jJ^Tj^^^^ 
make  use  in  connection  with  such  property,  and  which    ^ 
gives  an  additional  market  value  to  such  property  apart 
from  the  uses  to  which  any  particular  owner  or  occupier 
might  put  it,  there  is  a  title  to  compensation  if  by  reason 
of  such  interference  the  property  as  a  property  is  lessened 
in  value  "  {Metrop.  Board  of  Works  v.  McCarthy,  1874, 
L.  R.  7  H.  L.  p.  263 ;  and  see  Ricket  v.  Met.  Ry.  Co., 
1867,  L.  R.  2  H.  L.  175  ;  Reg.  v.  Metrop.  Board  of  Works, 
1869,  L.  R.  4  Q.  B.  358). 

No  case  comes  within  the  purview  of  the  statute  unless 
where  some  damage  has  been  occasioned  to  the  land  itself 
in  respect  of  which,  but  for  the  statute,  the  complaining 
party  might  have  maintained  an  action.  The  injury  must 
be  actual  injury  to  the  land  itself,  as  by  loosening  the 
foundations  of  buildings  upon  it,  or  obstructing  its  lights 
or  its  drains,  or  by  making  it  inaccessible  by  the  lowering 
or  raising  of  the  ground  immediately  in  front,  or  by  some 
such  physical  deterioration  (Ricket  v.  Met.  Rg.  Co.,  18b7, 
L.  R.  2  II.  L.  p.  198),  even  though  by  reason  of  the  exe- 
cution of  the  works  the  property  has  been  enhanced  in 
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Section  68. 


Occasioiial 
flooding  of 
lands. 


Perma- 
nent ob- 
struction 
of  access. 


Access 
from  sea 
or  tidal 
river. 


River 
frontage. 


value  {Eagle  v.  Charing  Cross  Ry.  Co,y  1867,  L.  R.  2  C.  P. 
638 ;  but  the  principle  of  betterment  is  recognized  in  the 
Light  Eailways  Act,  1896,  s.  13). 

An  occasional  flooding  of  lands  caused  by  a  proper  exe- 
cution of  statutory  powers  is  within  this  section,  and  is  a 
subject  of  compensation  ( Ware  v.  Regenfs  Canal  Co,^  1858, 
3  De  G.  &  J.  212). 

Permanent  obstruction  of  access  to  premises  is  such  an 
interference  as  to  be  a  subject  for  compensation: — 

The  obstruction  by  the  execution  of  the  work  of  a  man's 
direct  access  to  his  house  or  land,  whether  such  access  be  by 
a  public  road  or  by  a  private  way,  is  a  proper  subject  for 
compensation  (per  Lord  Selbome,  L.  C,  in  CaL  Ry,  Co.  v. 
Walker's  Trustees,  1882,  7  App.  Cas.  p.  275 ;  Chamberlain 
V.  West  End,  8^c.  Ry.  Co.,  1862,  2  B.  &  S.  605;  Tuohey  v. 
Gt  S.  8f  W.  Ry,,  1859,  10  Jr.  C.  L.  E.  98). 

Compensation  may  be  obtained  in  respect  of  raising  the 
level  of  a  street  and  so  impeding  access  to  a  house  of 
which  the  claimant  is  lessee  {Reg.  v.  St.  Luke's,  lb71, 
L.  R.  7  Q.  B.  148 ;  see  Moore  v.  Gt.  S.  8f  W.  Ry.  Co., 
1858,  10  Ir.  C.  L.  R  46). 

But  compensation  cannot  be  recovered  for  the  erection 
of  a  hoarding  which  obstructs  the  access  to  premises,  and 
for  a  short  time  renders  the  use  of  the  premises  for  trade 
purposes  less  convenient  {Herring  v.  Metrop.  B.  W.,  1865, 
34  L.  J.  M.  C.  224). 

The  same  rule  holds  with  regard  to  a  right  of  access 
between  premises  and  the  sea  or  a  tidal  river : — 

The  right  of  navigating  a  tidal  river  is  common  to  all 
subjects,  but  it  may  be  connected  with  a  right  to  exclusive 
access  to  particular  land  on  the  bank  of  the  river,  and  the 
invasion  of  the  latter  is  a  ground  for  damages,  and  there- 
fore for  compensation  {Lyon  v.  Fishmongers''  Co.,  1876,  1 
App.  Cas.  662).  And  similarly  with  regard  to  the  right 
of  access  to  the  sea  {A.-G.  of  Straits  Settlement  v.  Wemyss, 
1888,  13  A.  C.  192,  p.  196). 

A  landowner  part  of  whose  land  is  taken,  such  part 
forming  the  whole  river  frontage  of  his  property,  the  river 
being  navigable,  is  entitled  in  respect  of  the  land  not 
taken  to  compensation  for  deterioration  in  value  by  reason 
of  deprivation  of  the  means  of  access  to  the  river  {Duke  of 
Buecleuch  v.  Metrop.  B.  W.,  1872,  L.  R.  5  H.  L.  418). 

A  landowner  whose  land  abuts  on  the  seashore,  and 
whose  access  to  the  sea  is  out  o£E  by  a  railway  company,  is 
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entitled  to  compensation,  though  no  part  of  his  land  is  Seetion68. 
taken  {Reg.  v.  Rynd,  1863,  16  Ir.  C,  L.  E.  29).  

And  compensation  may  also  be  given  for  interference  Interfer- 
with  the  convenience  of  access.     Thus  the  road  in  front  of  ®°*^  ^}*^ 
the  premises,  which  had  formerly  been  fifty  feet  wide,  had  ^^^^  ^f ' 
been  narrowed  by  means  of  an  embankment  made  by  a  access, 
company  upon  a  portion  of  it  to  thirty-three  feet.     It  was 
stated  that  the  light  to  the  lower  room  of  the  house  had 
been  thereby  sensibly  diminished,  and  that  the  narrowing 
of  the  road  was  a  great  discomfort  and  occasioned  incon- 
venience by  reason  of  carriages  being  compelled  to  go 
some  distance  beyond  the  gate  before  they  could  turn. 
An  auctioneer  and  surveyor,  who  knew  the  premises  well, 
and  who  had  acted  for  the  sellers  when  the  plaintiff  bought 
the  property,  stated  that  he  considered  that  the  house  was 
seriously  damaged  for  occupation  purposes  by  the  embank- 
ment,  and  consequently   depreciated  in   value  by  such 
embankment,  and  also  by  the  narrowing  of  the  road.     The 
owner  was  held  to  be  entitled  to  compensation  {Beckett  v. 
Midland  By.  Co.,  1867,  L.  K.  3  C.  P.  ^2). 

Where  a  public  authority  have  constructed  a  sewer,  but  Contra, 
no  right  of  access  is  expressly  vested  in  them,  the  right  J^^'^f  ^^ 
being  only  implied  from  their  local  Act,  the  right  of  access  right  of 
to  be  implied  is  not  any  particular  mode  of  access,  but  access, 
such  only  as  is  reasonably  necessary  to  enable  the  repairs 
to  the  sewer  to  be  done  ;  hence,  if  by  the  works  of  a  rail- 
way company  the  access  is  only  made  less  easy  and  con- 
venient but  is  not   altogether  prevented,   no   claim   for 
compensation  arises  [Mayor  of  Birkenhead  v.  i.  ilf  N.  W. 
By.  Go,y  1885,  15  Q.  B.  D.  572). 

Diversion  of  traffic  is  a  ground  for  compensation  if  the  WHere 
premises  are  thereby  depreciated  in  value  lor  all  purposes  ^^/"^^ 
{Metrop.  Board  of  Works  v.  McCarthy,  1874,  L.  11,  711.  L.  depre- 
243,  where  a  dock  which  gave  value  to  premises  near  a  elates  pre- 
river  was  permanently  stopped  up  by  the  execution  of  the  21*^^^ 
works  j .  poses. 

The  Metropolitan  Board  of  Works  built  a  new  bridge 
across  the  Kiver  Thames  and  made  a  new  road  leading  to 
this  new  bridge ;  the  old  bridge,  a  short  distance  further 
down  the  river,  was  closed,  and  the  houses  on  the  road 
which  led  to  the  old  bridge  were  deprived  of  the  benefit 
of  the  traffic.  It  was  held  by  the  House  of  Lords  that 
the  value  of  the  houses  might  be  thereby  diminished  for  all 
purposes,  and  that  a  jury  had  jurisdiction  to  award  com- 
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Sectioned,  pensation  {Metrop.  Board  of  Worls  v.  Howard^  1889,  5 

T.  L.  E.  1'62). 

Or  for  Or,  if  the  premises  are  depreciated  with  reference  to  the 

special  special  purpose  to  which  they  are  beinc:  put : — 
^  ^  '  Compensation  can  be  obtained  in  respect  of  depreciation 
in  the  special  value  attaching  to  premises  in  respect  of 
their  use  as  an  hotel  and  public-house,  consequent  upon 
stopping  up  the  street  in  which  they  are  situated  ( Wad  ham 
V.  iV.  E,  liy,  Co,,  1J?84,  14  Q.  B.  D.  747;  see  16  ib.  227). 

Relaxa-  The  above  rules  are  not  strictly  applied  in  cases  where 

tion  of       ian(j  qI  w^q  claimant  has  been  actually  taken,  and  compen- 

where         sation  may  then  be  given  for  injury  to  land  not  taken, 

some  land   although  suoh  injury  is  due  to  the  user  of  the  railway,  and 

?^^™*"*  although  it  would  not  be  actionable  ;  but  this  relaxation  is 

subject  to  the  qualification  that  the  injury  must  result 

from  the  user  of  the  land  taken.     "As  no  part  of  the 

claimant's  property,"  said  Lord  Chelmsford  in   City  of 

Glasgow  Union  My.  Co,  v.  Hunter  (1S70,  L.  E.  2  H.  L.  Sc. 

p.  83),  "  has  been  injured  by  anything  done  on  his  land 

over  which  the  railway  runs,  his  right  to  compensation  for 

damage  appears  to  me  to  be  precisely  the  same  as  if  none 

of  his  land  had  been  taken  by  the  company.** 

Where  a  part  of  his  land  has  been  taken  from  a 
landowner  under  this  Act,  he  is  entitled  to  compensation 
for  deterioration  in  the  value  of  the  land  occasioned  by 
smoke  and  vibration  caused  by  passing  trains,  or  loss  of 
privacy  and  increase  of  dust  and  noise  occasioned  by  the 
construction  of  an  embankment  and  public  road  adjoining 
to  and  formed  upon  part  of  a  garden  {Duke  of  Buccleuch 
V.  Metrop,  B.  IT.,  1872,  L.  E.  5  H.  L.  418). 

In  a  case  where  a  cotton  mill,  situate  near  land  taken 
from  the  same  owner,  became  exposed  to  risk  of  fire  from 
the  passage  of  engines  along  the  part  of  land  taken,  and 
consequently  the  mill  could  not  be  insured  except  at  an 
increased  premium,  and  wqs  rendered  of  less  saleable 
value,  the  owner  was  held  to  be  entitled  to  compensation 
under  this  section  (Re  Btoclport,  &^c.  By,  Co,,  33  L.  J.  Q.  B. 
251 ;  B,  C,  Reg,  v.  Clerk  of  the  Peace  of  Cheshire,  1864, 
4  N.  E.  167). 

Where  part  of  a  proprietor's  land  is  taken  from  him, 
and  the  future  use  of  the  part  so  taken  may  damage  the 
remainder  of  his  land,  then  such  damage  may  be  an 
injurious  affecting  of  the  proprietor's  other  lands,  though 
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it  would  not  be  an  injurious  affecting  of  the  land  of  Seetiones. 
neighbouring  proprietors  from  whom  nothing  had  been 
taken  for  the  purpose  of  the  intended  works  (per  Lord 
Halsbury,  L.  C,  in  Coicper  Essex  v.  Acton  Local  Board y 
1889,  14  App.  Cas.  p.  161). 

For  the  above  rule  to  apply,  it  is  not  necessary  that  the 
lands  taken  should  be  contiguous  to  the  lands  said  to  be 
injuriously  affected.  Where  several  pieces  of  land,  owned 
by  the  same  person,  are  so  near  to  each  other,  and  so 
situated,  that  the  possession  and  control  of  each  gives  an 
enhanced  value  to  all  of  them,  they  are  lands  held  together 
within  the  meaning  of  the  Act  {8.  (7.,  per  Lord  Herschell, 
p.  167). 

Land  on  which  houses  had  been  erected  was  adjacent  to 
land  taken  by  a  school  board  for  the  erection  of  a  school, 
both  pieces  of  land  being  in  the  same  ownership.  The 
owner,  on  going  before  the  jury  to  assess  compensation  for 
the  land  taken,  claimed  also  for  damages  for  depreciation 
of  the  houses  owing  to  the  noise  that  would  be  caused  at 
the  school,  and  the  jury  assessed  1,000/.  as  the  damages 
\mder  this  head.  The  Court  refused  to  quash  the  verdict 
on  certiorari  {Reg.  v.  Pearce ;  Ex  p.  Londan  School  Board, 
1898,  78  L.  T.  081). 

The  same  principle  has  been  applied,  by  analogy,  to  a  Obstrnc- 
case  where  a  railway  company  obstructed  windows  of  a  tfono* 
new    building    partly  replacing    and    partly   extending    ^ 
beyond  the  windows  of  the  previous  building.     The  old 
windows  had  a  right  of  light  attached  to  them,  but  no 
fresh  extended  right  had   been    acquired  for    the  new 
windows.     It  was  held  that  the  owners  were  entitled  to 
compensation  in  respect  of  the  whole  of  the  new  windows 
{Re  London  T.  8f  S,  Ry,  Co.  8f  Trustees  of  Gower  Walk 
Schools,  1889,  24  Q.  B.  D.  326). 

Compensation  for  interference  icith  incorporeal  rights. 

Where  the  landowner  is  under  a  covenant  not  to  assign,  Covenanta 
the  taking  of  his  land  by  a  railway  company,  whether  com-  ^^*^^ 
pulsorily  or  by  agreement,  releases  him  from  liability  on  taken, 
the  covenant  (Bailg  v.  De  Crespigny,  1869,  L.  R.  4  (i,  B. 
180,  supra,  p.  106).     And  it  is  the  same  in  the  case  of  a 
covenant  restricting  the  user  of  the  land.     Nor  does  an 
action  lie  against  the  company.     The  proper  remedy  for 
the  covenantee  is  to  claim  compensation  under  this  section, 

J.  N 
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Easement. 


8eetion68.  whether  the  land  is  taken  compulsorily  or  by  agreement 

{Kirb?/  V.  Harrogate   School  Board,  1896,    1    Ch.    437). 

Similarly,  where  the  company  upon  acquiring  the  rever- 
sion of  premises  subject  to  a  lease  would  come  under  the 
liability  of  a  covenant  for  quiet  enjoyment,  no  action  will 
lie  against  them  for  any  breach  committed  in  the  reason- 
able and  careful  exercise  of  their  statutory  powers,  and 
the  lessee  should  proceed  under  this  section  {M,  S.  Sf  L. 
Ry,  Co.  V.  Anderson,  1898,  2  Ch.  394). 

Where  in  pursuance  of  statutory  powers  the  company 
interfere  with  an  easement  over  land  taken,  the  person 
entitled  to  the  easement  can  obtain  compensation  under 
sect.  68  ( Wigram  v.  Infer,  1887,  36  C.  D.  87 ;  Ford  v. 
Mctrop.  8fc,  Ry.  Cos.,  1886,  17  Q.  B.  D.  12),  and  the 
promoters  will  not  be  restrained  by  injunction  from  inter- 
fering with  the  easement  {Duke  of  Bedford  v.  Dawson, 
1875,  20  Eq.  353 ;  French  v.  London  T.  8f  S.  Ry.  Co., 
1886,  2  T.  L.  R.  395).  As  to  inchoate  rights,  see  Barlow 
V.  Ross,  1890,  38  W.  R.  372. 

Although  the  special  Act  extends  the  word  "  land  "  in 
this  Act  to  include  any  right  over  land,  the  promoters 
need  not  give  notice  to  treat  to  the  owners  of  easements 
over  the  land  taken,  but  compensation  is  recoverable  under 
this  section  as  for  land  injuriously  affected  {Clark  v. 
London  School  Board,  1874,  9  Ch.  120). 

Apparently  a  person  entitled  to  a  right  of  shooting  over 
land  through  which  a  railway  is  carried  has  no  claim  to 
compensation,  unless  the  landlord  has  bound  himself  not 
to  interfere  with  the  game  {Bird  v.  O.  E.  Ry.  Co.,  1865, 
19  C.  B.  N.  S.  268). 

Compensation  may  be  claimed  for  obstructing  a  ferry 
appurtenant  to  land  {Reg.  v.  O.  N.  Ry.  Co.,  1849,  14  Q.  B, 
25),  provided  the  obstruction  is  due  to  the  execution  of  the 
works  and  is  such  that  an  action  could  have  been  maintained 
for  it  {Hopkins  v.  O.  N.  Ry.  Co.,  1877,  2  Q.  B.  D.  224, 
overruling  Reg.  v.  Cambrian  Ry.  Co.,  1871,  L.  R.  6  Q.  B. 
422).  In  Hopkins  v.  G.  N.  Ry.  Co.,  a  railway  company 
constructed  across  a  river  a  railway  bridge  and  a  foot 
bridge,  the  latter  being  used  by  persons  going  to  the  railway 
station  and  also  to  other  places.  The  bridges  were  about 
half  a  mile  above  an  ancient  ferry.  The  traffic  across  the 
ferry  fell  off,  and  the  ferry  was  given  up.  It  was  held 
that  the  above  two  conditions  were  not  satisfied,  and  that 
no  compensation  was  payable. 


Right  of 
shootiiig. 


f*eny. 
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Compensation  will  be  given  to  a  riparian  owner,  where  Seetion68. 
the  flow  of  water  in  a  stream  is  diminished  {Mortimer  v.  S,  y\q^  of 
Wales  Ry,  Co,^  1859,  1  E.  &  E.  375) ;  or  to  a  mill-owner  water, 
where  by  interfering  with  a  weir  the  value  of  the  mill  is 
lessened  {R.  v.  Nottingham  Old  W.  W.  Co.,  1837,  6  A.  &  E. 
355) ;  but  not  if  the  claimant  has  no  interest  other  than 
that  of  the  public  generally  (J8.  v.  Bristol  Dock  Co,y  1810, 
1  East,  429). 

But  the  procedure  under  the  section  is  restricted  to  cases 
of  diminution  of  the  flow  of  water;  where  a  stream  is 
diverted,  the  company  must  either  give  notice  to  treat  or 
proceed  under  sect.  85  {Bush  v.  Troicbridge  Waterworks  Co.^ 
1875,  19  Eq.  291,  10  Gh.  459 ;  Ferrand  v.  Cot^.  of  Brad- 
ford, 1856, 21  Beav.  412) ;  and  the  compensation  will  include 
the  resulting  depreciation  in  the  value  of  the  property 
affected  {Stone  y.  Corp,  of  Yeovil,  1876,  2  0.  P.  D.  99).  A 
river  may  be  injuriously  affected  by  the  diversion  of  a 
stream  flowing  into  it  (see  Ferrand  v.  Corp.  of  Bradford). 

Where  a  conveyance  of  land  passes  a  right  of  way  over  Right  of 
intended  streets  shown  by  reference  to  a  plan,  and  a  rail-  ^^^' 
way  company  subsequently  raises  the  level  of  one  of  the 
streets  and  cuts  off  access  thereto,  the  owner  of  the  land 
conveyed  is  entitled  to  compensation  under  this  section 
{Furness  Ry.  Co,  v.  Cumberland  Building  Society j  1884,  52 
L.  T.  144). 

Where  a  building  plot  was  sold  with  the  right  to  use  roads  Roads 
shown  on  a  plan  "  so  far  only  as  the  same  may  be  opened  ^^ 
and  not  altered  in  virtue   of  the  reserved  power  after  reserved 
mentioned,''  and  the  reserved  power  gave  the  vendor  full  power, 
liberty  to  vary  and  alter  the  plans ;  and  a  railway  com- 
pany took  land  running  through  the  estate  and  diminished 
the  accommodation  for  carriage  traflic ;  it  was  held  that 
the  purchaser  had  no  right  to  compensation  in  respect  of 
an  intended  road  not  actually  opened  at  the  date  of  the 
notice  to  treat,  though  it  would  have  been  otherwise  had 
the  vendor  been  under  an  obligation  to  make  the  road  in  any 
event  {Flaning  v.  Newport  Ry.  Co.,  1883,  8  App.  Cas.  265). 

Where  the  company  by  the  execution  of  the  works  obstruct  Obstruc- 
a  public  highway,  a  landowner  cannot  obtain  compensa-  ^P^®^ 
tion  unless  ne  suffers  some  inconvenience  other  than  that  ^  ^*^* 
Buffered  by  the  public  generally;  and  the  inconvenience 
must  be  the  dii'ect  result  of  the  obstruction,  so  that,  apart 
from  the  fact  of  the  works  being  executed  under  statutory 
powers,  he  could  have  brought  an  action  (see  judgment  of 
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Seotion68.  Lord  Chelmsford,  L.  C,  in  Richet  v.  Met.  Ry.  Co,^  L.  R.  2 

H.  L.  175).     Hence  in  the  absence  of  special  injury  a 

landowner  has  no  claim  to  compensation  in  respect  of  the 
obstruction  of  a  highway  by  a  level  crossing  {Caledonian 
Ry,  Co.  V.  Ogilcyy  1856,  2  Maeq.  229,  235  ;  see  Metrop. 
Board  of  Works  y.  McCarthy,  1874,  L.  E.  7  H.  L.  p.  257), 
though  otherwise,  if  a  private  right  of  way  is  affected 
(Glover  v.  iV:  Staff.  Ry.  Co.,  1851,  16  Q.  B.  912). 
Private  Where  the  owner  of  property  sustains  a  private  and 

injnry.  particular  injury  by  the  stoppage  of  a  road,  as  distin- 
guished from  the  inconvenience  caused  to  the  public 
generally,  compensation  will  be  given  {TFood  v.  Stow' 
bridge  Ry.  Co.,  1864,  16  C.  B.  N.  S.  222 ;  see  Beckett  v. 
Mid.  R.  Co.,  1867,  L.  R  3  C.  P.  82). 

When  the  private  right  of  the  owner  of  a  house 
adjoining  a  highway  to  access  to  his  house  is  interfered 
with  by  an  unreasonable  user  of  the  highway,  he  is 
entitled  to  recover  from  the  wrongdoer  damages  in  respect 
of  loss  of  custom  in  a  business  which  he  carries  on  in 
the  house  {Fritz  v.  ITobson,  1880,  14  0.  D.  542). 

Frocedure, 
Prooedore  When  it  is  intended  to  make  a  claim  under  this  section, 
"^t%8  ^^^  landowner  must  give  notice  in  writing  to  the 
promoters,  stating  the  nature  of  his  interest  in  the  lands  in 
respect  of  which  he  claims  compensation,  and  the  amount 
of  the  compensation  claimed.  He  must  also  state  in  the 
notice  whether  he  desires  to  have  the  amount  settled  by 
arbitration  or  a  jury. 

For  cases  on  the  form  of  the  notice,  see  supra,  p.  109. 
In  general  the  earlier  sections,  including  sect.  5 1  which 
makes  the  costs  depend  upon  the  amount  offered  by  the 
promoters,  are  incorporated  with  this  section  {Hayward 
V.  Met.  Ry.  Co.,  1864,  4  B.  &  S.  p.  795 ;  S.  E.  Ry.  Co. 
V.  Richardson,  1855,  15  0.  B.  810 ;  Evans  v.  La}ic.  8f 
Yorkshire  Ry.  Co,,  1853,  1  E.  &  B.  754,  as  to  sect.  23) ; 
and  hence  they  will  regulate  the  procedure  whether  before 
an  arbitrator  or  a  jury.  But  sect.  38  is  not  incorporated, 
and  the  promoters  need  not  give  notice  of  intention  to 
cause  a  jury  to  be  summoned  {Railston  v.  York,  8fc.  Ry. 
Co.,  1850,  15  Q.  B.  404).  The  promoters  may  make 
their  offer  of  compensation  when  notice  is  given  under 
sect.  46  of  the  place  of  inquiry  {Hayward  v.  Met.  Ry. 
Co.,  18G4,  4  B.  &  S.  787). 
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By  sect.  106  of  the  Metropolitan  Management  Amend-  8ection68. 
ment  Act,  1862,  no  action  or  proceeding  was  to  be  com- 
menced  against  the  Metropolitan  Board  of  Works  for 
anything  done  under  their  powers  until  after  one  month's 
notice,  and  every  such  action  or  proceeding  was  to  be  com-  . 
menced  within  six  months  after  the  accrual  of  the  cause  of 
action  or  ground  of  claim.  It  was  held  that  this  did  not 
apply  to  a  claim  for  compensation  under  this  section 
{JDelanf/  v.  Met.  B.  W.,  1867,  L.  R.  2  C.  P.  632;  3  ib.  111). 

It  was  at  one  time  considered  that  upon  a  claim  being  Amount  of 
made  under  this  section  the  promoters   could  test  the  JP™P«^i«*' 
question  whether  the  lands  had  been  in  fact  injuriously  settled 
affected  upon  an  application  for  an  injunction  against  pro-  before  trial 
ceedings  under  the  section.     Such  a  course  had  the  ad-  ^^"fif^** 
vantage  of  settling  the  right  to  compensation  before  the 
expense  of  settling  the  amount  had  been  incurred  (see  L. 
8f  N,  W,  By,  Co.  v.  Smith,  1849,  1  Mac.  &  G.  216 ;  The 
East  and  West  India  Docks  and  Birmingham  Junction  By. 
Co.  V.  Gattke,  1850,  3  Mao.  &  G.  155 ,  L.  8f  N.  W.  By. 
Co.  V.  Bradley,  1851,  3  Mao.  &  G.  337). 

But  it  is  now  settled  that  the  amount  of  the  claim  must 
be  ascertained  in  the  first  instance,  and  the  company,  if  they 
wish  to  contest  the  right  to  compensation,  can  do  so  by 
raising  that  defence  in  an  action  on  the  award  {Beg.  v.  L. 
8f  N.  W.  Bi/.  Co.,  1854,  3  E.  &  B.  443 ;  Bead  v.  Victoria 
Station  8f  Pimlico  By.  Co.,  1863,  1  H.  &  C.  p.  840 ;  and 
see  Ilorrocks  v.  Met.  By.  Co.,  1863,  4  B.  &  S.  315;  S.  C. 
Beg.  V.  Met.  By.  Co.,  32  L.  J.  Q.  B.  367). 

Ever  since  the  decision  of  Lord  Truro  in  U.  8f  W.  India 
Dock  Co.  V.  Gattke  (3  Mac.  &  G.  155),  the  practice  has  been 
perfectly  well  settled  that  the  proper  way  of  trying  the 
right  of  a  person  to  compensation  under  this  Act  is  not  by 
injunction,  and  an  injunction  to  restrain  proceedings  under 
the  Act  has  not,  it  seems,  been  granted  since  1851.  The 
proper  way  of  trying  the  question  is  to  leave  the  claimant 
to  bring  an  action  on  the  award,  when,  if  he  has  no  title, 
he  will  get  nothing,  and  if  he  has  a  title  he  will  get  the 
sum  awarded  {London  Sf  Blackicall  By.  Co.  v.  Cross,  1886, 
31  0.  D.  p.  367,  per  Lindley,  L.  J.;  cf,  Brierley  Local 
Board  v.  Pearsall,  1884,  9  App,  Cas.  595 ;  Kitts  v.  Moore 
Sf  Co.,  1895,  1  Q.  B.  253). 

But  it  is  not  clear  that  the  same  rule  applies  where  there 
are  several  grounds  of  claim,  some  of  which  have  been 
satisfied  (D.  of  Norfolk  v.  Tennant,  1852,  9  Hare,  p.  747). 
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Section  63. 

Liabilitj- 
to  pay  full 
claim  on 
default  in 
summon- 
ing jury. 


Interest 
on  sum 
recovered 
under 
sect.  68. 


Plea  of 
malajidea. 


Adverse 
claimants. 


If  the  claimant  gives  notice  for  a  jury  the  company  are 
bound  to  issue  their  warrant  for  summoning  the  jury 
within  twenty-one  days,  or  they  will  be  liable  to  pay  the 
amount  claimed.  This  result  follows  although  the  delay 
is  due  to  a  mistake  as  to  procedure.  The  twenty-one  days 
run  from  the  service  of  the  original  notice;  not  from 
service  of  notice  for  a  special  jury  under  sect.  54  (Re 
Aberdare  Ry,  Co,,  1869,  6  C.  B.  N.  S.  359  ;  see  Re  Aber- 
dare  Ry,  Co,,  1860,  8  W.  K  603). 

Where  after  notice  to  treat,  the  landowner,  being  a 
lessor,  replies  by  a  notice  stating  his  title  to  the  land  and 
the  compensation  he  claims,  and  the  company  neither  refer 
the  matter  to  arbitration  nor  summon  a  jury  to  decide  it, 
but  enter  upon  the  land,  they  thereby  acquiesce  in  the 
amount  claimed,  and  the  landowner  may  bring  an  action 
for  it  under  sect.  08  {Eaton  v.  Mid.  G,  W.  Ry.  Co.,  1847, 
10  Jr.  L.  K.  310). 

Under  sect.  85  interest  at  5/.  per  cent,  is  payable  on  a 
sum  recovered  under  sect.  68  for  neglect  to  issue  a  warrant 
to  the  sheriff  within  twenty-one  days  after  notice  that  the 
proprietor  wishes  to  have  the  amount  of  compensation 
settled  by  a  jury  {Re  Aberdare  Ry,  Co.,  1860,  8  W.  R. 
603). 

In  an  action  to  recover  the  full  sum  claimed  because  of 
the  default  of  the  company  to  summon  a  jury  within 
twenty-one  days,  a  plea  "  that  the  claim  is  not  a  bond 
fide  claim  within  the  statute,  but  in  fraud  of  the  defen- 
dants, and  without  any  reasonable  cause,"  will  not  be 
allowed  {Hooper  v.  Bristol  Port  Ry.,  8fc.  Co.,  1866,  35 
L.  J.  C.  P.  299). 

As  to  the  corresponding  provision  of  sect.  36  of  the 
Lands  Clauses  (Scotland)  Act,  1845,  see  Falconer  v. 
Aberdeen  Ry.  Co.,  1853,  15  Sess.  Oas.  (2nd  series)  3o2. 

AVhere  the  title  to  the  premises  injuriously  affected  is  in 
dispute,  in  proceedings  to  determine  who  is  entitled  to  the 
compensation  the  person  in  possession  has  the  right  to  put 
the  adverse  claimant  to  prove  his  title  in  an  action  of 
ejectment  {Met rep.  Board  of  Works  v.  Sant,  1868,  7  Eq. 
197). 
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APPLICATION  OP  MONET  COMING  TO  PERSONS 
NOT  ABSOLUTELY  ENTITLED,  PREVENTED 
FROM  TREATING,  OR  NOT  MAKING  TITLE. 

And  with  respect  to  the  purchase  money  or 
compensation  coming  to  parties  having  limited 
interests,  or  prevented  from  treating,  or  not 
making  title,  be  it  enacted  as  follows : — 

§  C9.  Money  to  be  paid  into  Bank.  How  to  bo  applied  in  Case  of 
Persons  not  absolutely  entitled. 

§  70.  Order  for  such  application.    Interim  Inrostment. 

§  71.  Sums  under  £200  and  above  £20. 

§  72.  Sums  not  exceeding  £20. 

§  73.  Money  payable  to  Party  not  absolutely  entitled  in  respect 
of  Accommodation  Works,  Withdrawal  of  Opposition  to 
Bill,  &c.,  to  bo  paid  into  Bank.  Power  for  Court  to  allow 
Sum  to  Tenant  for  Life  for  Damage  by  Inconvenience. 

§  74.  Application  of  Money  paid  in  for  Purchase  of  Leases  and 
Reversions. 

§  75.  In  Default  of  Conveyance  or  Satisfactory  Title,  Deed  Poll 
to  be  executed. 

§  76.  In  Default  of  Conveyance  or  good  Title,  or  in  Case  Owner 
refuse  Purchase  Money,  or  be  absent.  Money  to  be  de- 
posited in  Bank. 

§  77.  Receipt  to  be  given,  and,  on  Deed  Poll  being  executed, 
Lands  to  vest  in  Company  as  against  such  Persons. 

§  78.  Investment  and  Application  of  such  Money. 

§  79.  Until  contraFy  shown,  Party  in  Possession  to  be  deemed 
the  Owner. 

§  80.  Costs  where  Money  paid  into  Court. 

Application  of  Money  paid  into  the  Bank  in  Case  of 
Persons  not  absolutely  entitled. 

LXIX.  If  the  purchase  money  or  compensation  sectionea. 
which  shall  be  payable  in  respect  of  any  lands,  compen- 
or  any  interest  therein,  purchased  or  taken  by  ^^^\i^  ^ 
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B6ctioii69.  the  promoters  of  the  undertaking  from  any  cor- 
person       poration,  tenant  for  life  or  in  tail,  married  woman 

df^biitv    ^^^'^^^   ^^^   ^^^^   ^^^^  right  or  entitled  to  dower, 
amount-     guardian,  committee  of  lunatic  or  idiot,  trustee, 
^o/*to  be  ®^^c^tor   or   administrator,  or   person   having   a 
deposited    partial  or  qualified  interest  only  in  such  lands, 
Baiik.        ^^^  ^^*  entitled  to  sell  or  convey  the  same  except 
under  the  provisions  of  this  or  the  special  Act,  or 
the  compensation  to  be  paid  for  any  permanent 
damage  to  any  such  lands,  amount  to  or  exceed 
the  sum  of  two  hundred  pounds,  the  same  shall  be 
paid  into  the  Bank,  in  the  name  and  with  the 
privity  of  the  Accountant-General  of  the  Court  of 
<^^aled  Chancery*  in  England^  if  the  same  relate  to  lands  in 
L.R/Act,  England  or  Wales,  or  the  Accountaiit- General  of  the 
1892.         Court  of  Exchequer  in  Ireland,  if  the  same  relate  to 
lands  in  Ireland  to  be  placed  to  the  account  there 
of   such   Accountant-General,   ex  parte  the  pro- 
moters of  the  undertaking  (describing  them  by 
their  proper  name),  in  the  matter  of  the  special 
Act  (citing  it),  pursuant  to  the  method  prescribed 
by  any  Act  for  the  time  being  in  force  for  regu- 
lating moneys  paid  into  the  said  Courts ;    and 
such  moneys  shall  remain  so  deposited  until  the 
same   be   applied  to  some  one  or  more  of  the 
following  purposes — that  is  to  say, 
AppUoa-        In  the  purchase  or  redemption  of  the  land  tax, 
moneys  Or  the  discharge  of  any  debt  or  incumbrance 

deposited.  affecting  tlie  land  in  respect  of  wliich  such 

money  shall  have  been  paid,  or  affecting  other 
lands  settled  therewith  to  the  same  or  the 
like  uses,  trusts,  or  purposes  ;  or 
In  the  purchase  of  other  lands  to  be  conveyed, 
limited,  and  settled  upon  the  like  uses, 
trusts,  and  purposes,  and  in  the  same  manner, 
as  the  lands  in  respect  of  which  such  money 
shall  have  been  paid  stood  settled  ;  or 
If  such  money  shall  be  paid  in  respect  of  any 
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buildings  taken  under  the  authority  of  Seotionee. 
this  or  the  special  Act,  or  injured  by 
proximity  of  the  works,  in  removing  or 
replacing  such  buildings,  or  substituting 
others  in  their  stead,  in  such  manner  as  the 
Court  of  Chancery  shall  direct ;  or 
In  payment  to  any  party  becoming  absolutely 
entitled  to  such  money. 

As  to  costs  under  this  section,  see  sect.  80. 

A  railway  company  is  not  a  corporation  in  the  sense  of  Compen- 
sect.  67  of  the  L.  0.  0.  (Scotland)  Act,  1845  (8  &  9  Vict.  ^*i^°?P7" 
c.  19),  corresponding  to  this  section,  so  as  to  necessitate  oompany. 
payment  into  the  Bank  of  money  paid  for  lands  taken 
from  the   company   imder  statutory  powers  {Caledonian 
Ry,  Co,  V.  City  of  Glasgow  Union  Ry.  Co.,  1869,  7  Ot.  of 
Sess.  Oas.  3rd  series,  1072). 

A  public  company  is  a  corporation  within  this  section, 
and  where  the  land  of  such  a  company  is  taken  under  the 
Act,  the  purchase  money  should  be  paid  into  Court,  and 
it  can  then  be  paid  out  to  the  company  as  being  absolutely 
entitled  {Re  Chelsea  Waterworks  Co,,  1887,  56  L.  T.  421, 
per  Kay,  J.,  not  following  CaL  Ry,  Co,  v.  City  of  Glasgow 
Union  Ry,  Co,,  supra). 

Where  a  company  had,  under  pressure,  paid  the  pur- 
chase money  to  the  vendors  (who  were  a  corporation)  the 
latter  were  ordered  to  pay  it  into  Court,  under  this  section, 
for  interim  protection  {L,  Sf  N.  W,  Ry,  Co,  v.  Corp,  of 
Lancaster,  1851,  15  Beav.  22). 

Payment  into  Court  of  purchase  money  of  land  belonging  To  infant, 
to  an  infant  does  not  constitute  the  infant  a  ward  of  Court 
{Re  Wilts,  Sfc,  Ry,  Co.,  1865,  2  Dr.  &  Sm.  552). 

Where  land  belonging  to  a  lunatic  has  been  purchased,  To  lunatic, 
the  money  may  be  ordered  to  be  paid  to  the  credit  of  the 
lunacy,  and  invested  to  the  joint  account  of  the  lunatic  and 
the  company,  without  being  first  paid  into  Coiui;  under  this 
section ;  but  the  application  for  such  an  order  must  be  made 
in  the  Chancery  Division  as  well  as  in  Lunacy  {Re  Milnes, 
1875,  1  C.  D.  28). 

The  section  only  applies  in  cases  in  which  the  company  Death  of 
is  dealing  with   executors  and  other  persons   having   a  ^'5°^*^' 
limited    interest.      Hence,   where    a  testator    absolutely  entitlecL^ 
entitled  has  contracted  for  the  sale  of  leaseholds  to  a  com- 
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pany,  and  dies  before  payment  of  the  purchase  money,  the 
company  should  not  pay  the  money  into  Court  under  this 
section  {Neioton  v.  Met  Ry,  Co,^  1861,  8  Jur.  N.  S.  738). 

The  duties  of  the  Acoountajit-Q-eneral  of  the  Court  of 
Chancery  are  now  performed,  and  his  powers  exercised,  by 
the  Paymaster-General  (Court  of  Chancery  (Funds)  Act, 
1872  (35  &  36  Vict.  c.  44),  ss.  4,  6;  see  Supreme  Court 
of  Judicature  (Funds,  &c.)  Act,  1883  (46  &  47  Vict.  c.  29) ). 

As  to  the  method  prescribed  for  paying  money  into 
Court,  see  Court  of  Chancery  (Funds)  Act,  1872 ;  Supreme 
Court  of  Judicature  (Funds,  &c.)  Act,  1883;  Supreme 
Court  Funds  Rules,  1886,  rr.  30,  35,  39 ;  Form  9. 

Where  a  sum  of  money  has  been  awarded  under  sect.  68, 
mandatnus  will  be  granted  to  compel  the  company  to  pay 
the  amount  into  the  Bank  under  sect.  69  [Bavnctt  v.  G.  E. 
Ht/,  Co.,  18(58,  18  L.  T.  408;  cf.  Barnett  v.  Met.  Ry.  Co., 
1866,  16  W.  R  793,  infra,  p.  219).  The  order  will  be 
obtained  in  an  action  of  mandamtts  under  R.  S.  C.  Ord.  53, 
replacing  sect.  68  of  the  C.  L.  P.  A.  1854. 
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Application  of  Moneys  Deposited. 

1.  In  discJiarge  of  incumbrances. 

Under  a  special  Act  with  similar  provisions,  a  tenant  for 
life,  who  had  redeemed  the  land  tax  before  the  passing  of 
the  Act,  was  allowed  to  reimburse  himself  out  of  the  pro- 
ceeds of  the  lands  {JEx  p,  Northicicky  1834,  1  Y.  &  C.  Ex. 
166).^ 

Quit  rent  is  an  incumbrance  within  this  section,  and 
compensation  can  be  applied  in  redeeming  it  {Ex  p. 
Studderf,  1856, 6  Jr.  Ch.  53) ;  and  so  as  to  tithe  rent-charge 
{E.C  p.  Lord  Lcconfield,  1874,  I.  R.  8  Eq.  559). 

But  in  Re  Dublin,  W,  8f  W.  Ry,  Co.,  Ex  p.  Tottenham 
(1884,  13  L.  li.  Jr.  479),  application  of  the  money  in  re- 
demption of  tithe  rent-charge  was  not  allowed. 

A  charge  imder  the  Drainage  Act  (5  &  6  Vict.  o.  89), 
which  is  repayable  by  instalments,  should  not  be  paid  out 
of  the  fimd  {Re  Coinmrs,  of  Public  Works,  Ex  p.  Studdert, 
1856,  6  Ir.  Ch.  53  ;  see  Exp.  Rector  of  Kirhsmeaton,  1882, 
20  C.  D.  203.  But  now  see  Settled  Land  Act,  1887,  s.  1, 
quoted  infra,  p.  194). 

Money  paid  in  for  the  purchase  of  lands  belonging  to  a 
corporation  has  been  apphed  in  the  payment  off  of  mort- 
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gages  of  certain  tolls,  and  of  bonds  which  had  been  given  SeetionSd. 
by  the  corporation  for  moneys  borrowed  under  the  pro- 
visions  of  the  9  &  10  Vict.  o.  74  (Baths  &  Washhouses 
Act,  1846),  8.  21,  and  were  payable  out  of  the  borough 
fund,  which  fund  largely  consisted  of  the  rents  and  profits 
cf  the  real  estates  of  the  corporation  {Re  Derby  Municipal 
Estates,  1876,  3  0.  D.  289). 

The  money  may  be  applied  in  paying  ofiE  incumbrances  Inoum- 
on  lands  settled  to  similar  uses  as  the  lands  taken  {Re  ^*5?"*^^ 
Dublin,    TT.   8^   W.   Rf/.  Co.,  Ex  p,  Richards,   1890,   25  settled  to 

L.  E.  Ir.  175).  ^  similar 

All  lands  of  a  municipal  corporation  are  held  upon  the  ^^\  , 
same  or  like  uses,  trusts,  or  purposes,  so  that  money  paid  Jorpo^. 
for  the  taking  of  one  part  may  be  applied  to  the  redemp-  tion. 
tion  of  an  incumbrance  upon  another  part  {Ex  p.  Corp.  of 
Cambridge,  1848,  6  Hare,  30). 

This  section  authorises  the  application  of  the  purchase  Enfran- 
money  in  the  enfranchisement  of  copyholds  settled  on  the  c^^ement. 
same  trusts,  either  as  being  the  discharge  of  an  incumbrance 
or  a  reinvestment  in  other  lands    {Re   Cheshunt   College, 
1855,  3  W.  R.   638 ;  Dixon  v.  Jackson,  1856,  4  W.  R. 

450).  ...  .         .     ■ 

A  leasehold  interest  is  an  incumbrance  under  this  section  Porcliase 
{Re  M.  S.  8f  L.  Ry.  Co.,  Exp,  Corp.  of  Sheffield,  1855,  21  of  leases. 
Beav.  162).  Hence  the  money  may  be  applied  in  buying 
up  a  lease  of  other  lands  subject  to  the  same  trusts  as  the 
lands  sold  {Ex  p.  Bishop  of  London,  1860,  2  D.  F.  &  J.  14; 
Ex  p.  Corp.  of  London,  1868,  5  Eq.  418 ;  Re  Marquis  of 
Totrnshend's  Estates,  W.  N.  1882,  p.  7). 

Under  an  Inclosure  Act  some  lands  were  allotted  to  a  Inolosure 
rector  who  had  a  power  of  selling  to  pay  the  expenses.  ®^P®*ises. 
Under  a  Railway  Act  compensation  was  made  in  respect 
of  other  lands  of  the  rectory,  and  paid  into  Court.  The 
Court  sanctioned  the  application  of  the  money  in  Court  to 
the  payment  of  the  expenses  of  the  inclosure  {Ex  p.  Lock-' 
wood,  1851,  14  Beav.  158)  ;  and  so  where,  under  the  In- 
closure Act,  the  allotment  is  charged  with  the  expenses 
{Exp.  Queen^s  College,  1851,  14  Beav.  159,  note;  and  see 
Vernon  v.  Earl  Manvers,  1862,  11  W.  R.  133). 
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8eetioii69. 


2.  In  purchase  of  other  lands. 


^^\  A  person  absolutely  entitled  to  the  fund  is  entitled  to 

entitled  ^  ^^^®  ^^  re-iuvested  in  land  at  the  cost  of  the  company  {Re 
Dodd's  Estate,  1871,  19  W.  R.  741 ;   Re   Jones's   Trust 
Estate,  1870,  18  W.  K.  312;  Re  Parker's  Estate,  1872,  13 
Eq.  495  ;  see  Re  De  Beauvoir,  1860,  2  D.  F.  &  J.  5). 
Money  of        The  purchase   money   of   land   taken  belonging  to  a 
unatic.       lunatic  has  been  ordered  to  be  re-invested  in  guaranteed 
railway  stock,  the  name  of  the  public  body  being  omitted 
from  the  title  of  the  account,  and  the  re-investment  taken 
as  being  equivalent  to  a  re-investment  in  land  [Re  Bucking- 
ham,  1876,  2  C.  D.  690). 
Married  Where  a  married  woman  not  entitled  for  her  separate 

woman.      ^g^  jg  petitioning  for  re-investment  in  land  she  should  be 
separately  examined  (see  Re  Arabin's  Trusts,  W.  N.  1885, 
p.  90). 
Charity  The  consent  of  the  Charity  Commissioners  is  not  re- 

funds,       quisite  to  an  application  for  the  investment  of  money  in 
Court  {Re  Lister's  Hospital,  1855,  6  D.  M.  &  G.    184, 
approving  Re  Cheshunt  College,  1855,  3  W.  E.  638;  Re 
William  of  Kyngestou's  Charitf/,  18«1,  30  W.  E.  78 ;  see 
Re  i.  B,  8f  &  C.  Rf/,  Co.,  1854,  18  Beav.  608),  though  it 
is  necessary  for  payment  out  {infra,  p.  198). 
Purchase        The  land  purchased  may  be  declared  to  be  subject  to  the 
of  land       mortgages  which  affected  the  land  taken  by  the  company 
mortMffe   ^^   common   with  the  rest  of  the  settled  estates  {Ex  p. 
^  ^  '  Peyton's  Settlement,  1855,  4  W.  E.  380). 

But  the  Court  will  not  allow  a  re-investment  in  an  equity 

of  redemption  {Re  Portadoicn,  Sfc.  Ry.  Co,,  1876,  I.  E.  10 

Eq.  368 ;  Ex  p.  Craven,  1848,  17  L.  J.  Ch.  215). 

Copy-  The  money  may  be  invested  in  the  purchase  of  an  estate  of 

holds.         inheritance  in  copyhold  property  if  it  appears  that  this  is 

for  the  benefit  of  the  persons  interested  {Re  Cann's  Estate, 

1850,  19  L.  J.  Ch.  376 ;  see  Re  Broicne,  1852,  6  Ey.  Cas. 

733).     And  purchase  money  for  leaseholds  for  years  has 

been  invested  in  the  purchase  of  copyholds  of  inheritance 

{Re  Coyte's  Estate,  1851,  1  Sim.  N.  S.  202). 

Lease-  In  general  the  Court  will  not  allow  the  purchase  of  long 

*^ol^-         leaseholds  {Re  L.  Sf  Y.  Ry.  Co,,  Ex  p,  Macaulay,  1854,  2 

W.  E.  667),  unless  in  the  case  of  trustees  or  a  corporation 

absolutely  entitled  {Ex  p.  Trinity  College,  Cambridge,  1868, 

18  L.  T.  849).     But  money  paid  in  for  the  purchase  of  a 

chapel,  which  was  freehold,  and  had  been  vested  in  trustees 

who  had  an  absolute  legal  title,  was  allowed  to  be  re- 
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invested  in  the  pnrcliase  of  a  leasehold  chapel  {Re  Rehohoth  geetlonSd. 
Chapel,  1874,  19  Eq.  180).  

Money  paid  in  for  the  taking  of  leaseholds  will  he  Reversion, 
allowed  to  be  re-invested  in  the  purchase  of  the  reversion 
of  other  leaseholds  belonging  to  the  same  parties    {Re 
Brother's  Trust,  1858,  6  W.  fi.  406). 

Money  may  be  re-invested  in  the  purchase  of  land  in  the  Land  ia 
Isle  of  Man  {Re  Tayhr's  Estate,  1871,  40  L.  J.  Ch.  454).    Jjle  of 

The  money  can  be  invested  in  the  purchase  of  mines  ,  *^' 
and  minerals  lying  under  a  part  of  the  settled  estates  (see 
Belht  V.  Littler,  1874,  22  W.  R.  836,  a  decision  on  a 
power  in  a  will). 

A  power  in  a  settlement  authorizing  trustees  to  invest  Freehold 
money  in  the  purchase  of  lands  or  hereditaments  in  fee  ground 
simple  in  possession  authorizes  the  purchase  of  freehold  '®^  ' 
ground  rents  {Re  Peyton^ s  Settlement,  1869,  7  Eq.  463). 

Where  other  lands  are  purchased  at  a  price  exceeding  Excess  of 
the  fund  in  Court,  the  Court  will  allow  the  excess  to  be  P"^  , , 
secured  by  a  perpetual  rent-charge  on  the  newly  purchased  ^^^f      ^ 
property,  and  the  extra  costs  occasioned  by  such  a  pur-  charge, 
chase  will  be  ordered  to  be  paid  out  of  the  fund  in  Court 
{Ex  p.  Newton,  1841,  4  T.  &  C.  Ex.  518). 

Where  the  tenant  for  life  had  added  some  of  his  own  Or  by 
money  to  the  purchase  money,  he  waa  allowed  to  charge  charge, 
the  property  so  purchased  to  that  amount  by  his  will. 
The  land  was  conveyed  to  the  uses  of  the  settlement 
subject  to  the  power  to  charge  by  will  {Re  Joneses  Settle- 
ment, 1864,  3  N.  K  632). 

Erection  of  buildings  and  making  of  improvements. 

Purchase  money  for  land  has  been  ordered  to  be  applied  Erection 
in  the  erection  of  new  buildings  upon  land  already  settled  ?^  ^®T^ 
to  the  same  uses  {Ex  p.  Shaw,  1841,  4  Y.  &  C.  506 ;  Re  aUowed^' 
Wight,  1858,  6  W.  H.  718;  Re  Bummer's   Will,  1865, 
2  D.  J.  &  S.  515) ;  and  in  paying  for  lateral  additions  to 
a  house  which  waa  part  of  the  settled  estate  {In  re  Speer's 
Trusts,  1876, 3  C.  D.  262) ;  also  in  pulling  down  dilapidated 
houses  and  erecting  artizans'  dwellings  {Matthews  v.  Wilson, 
W.  N.  1883,  p.  111).     The  cases  proceed  on  the  principle 
that  the  erection  of  a  building  is  substantially  the  same 
thing  as  the  purchase  of  a  new  estate  (per  James,  L.  J., 
in  Re  Newman's  Settled  Estates,  1874,  9  Ch.  681). 

Money  has  also  been  allowed  to  be  applied,  with  the 
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Sectioned,  consent  of  all  parties  entitled,  in  payment  for  buildings 
erected  previously  to  payment  into  Court  but  subsequently 
to  the  agreement  {Re  Partiugton^s  Trust,  1862,  11  W.  E. 
160). 
Under  But  this  application  of  the  money  is  a  departure  from 

special       ^j^q  literal  reading  of  the  section.     Hence  money  will  be 
stances"      applied  in  erecting  new  buildings  only  where  there  are 
special  circumstances  showing  it  to  be  beneficial  to  all 
parties  interested  {Ex  p,  Corp,  of  Live^pooly  1866,  1  Ch. 
696). 
Arable  Where  a  railway  severed  the  arable  lands  from  the  farm 

^^       buildings,  the  money  was  ordered  to  be  applied  in  building 
from  farm-  new  buildings  {Ex  p,  Mehcard,  1859,  27  Beav.  571 ;  Exp. 
buildings.   Dean  of  Canter bunj,  1862,  10  W.  E.  505). 
Substi-  Where  the  effect  of  the  construction  of  a  line  of  railway 

dweufnir-  ^^^  heen  to  divert  business  from  certain  trade  buildings  on 
houses  for  another  part  of  the  estate,  and  to  render  them  useless  for 
trade  trade  purposes ;  also  to  expose  to  risk  from  fire  a  stackyard 

^^  ^*'  and  farm  buildings,  so  as  to  render  them  uninsurable ;  it 
was  held  that  sufficient  special  circumstances  had  been 
shown  to  enable  the  Court  to  lay  out  part  of  the  compen- 
sation money  in  taking  down  the  trade  buildings  and 
erecting  dwelling-houses  on  their  site,  and  in  removing 
the  stackyard,  and  roofing  the  farm  buildings  with  slate 
or  tile  instead  of  thatch  {Be  Johnson^s  Settlement^  1869, 
8  Eq.  348). 
Alteration  Purchase  money  has  been  applied  in  the  alteration  and 
houses^"      improvement  of  almshouses  {Be  Buckinghamshire  By.  Co., 

'       1850,  14  Jur.  1065). 

Money  not      Previously  to  the  Settled  Land  Act,  1882  {infra,  p.  192), 

applied  to   purchase  money  could  not  be  expended  in  making  roads  or 

ments         drains  for  another  part  of  the  estate  {Be  Vcnour^s  8.  E., 

generally.   1876, 2  C.  D.  522,  on  the  Leases  and  Sales  of  Settled  Estates 

Act,  1856 ;  Be  Belfast   Water  Coninmsioners,  1870,  I.  R. 

5  Eq.  63,  on  s.  69  ;'  though  see  Be  Clitheroe's  Trusts,  1869, 

17  W.  E.  345  ;  Be  Vicar  of  Queen  Camel,  1863,  11  W.  E. 

503 ;  and  cf  Be  Leslie's  Settlement  Trusts,  1876,  2  C.  D. 

185)  ;    or  in   repairs   or  permanent    improvements   not 

placing  new   buildings  on  the  land  {Drake  v.   Trefusis, 

1875,  10  Ch.  364;  see  Brunskill  v.  Caird,  1873,  lb  Eq. 

493)  ;  or  in  recouping  a  tenant  for  life  the  expense  of 

improvements  already  made  {Be  Stock's  Devised  Estates, 

1880,  42  L.  T.  46),  unices  such  expenditure  was  properly 

a  charge  upon  the  estate  {Be  Leigh's  Estate,  1871,  6  Ch. 
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887;  Ex  p.  Davi^,  1858,  3  De  G.  &  J.  144).  The  Court  8eetion69. 
will,  however,  apply  the  money  for  the  repair  of  property 
not  sold,  where  the  expenditure  is  necessary  for  its 
preservation  {Re  Aldred's  Estate,  1882,  21  0.  D.  228) ;  or 
in  rebuilding  houses  on  the  estate,  if  this  appears  to  be 
beneficial  to  the  estate  and  the  remaindermen  do  not 
object  {Re  Leigh's  Estate,  1871,  6  Ch.  887 ;  Re  Wigan 
Glebe  Act,  1854,  3  W.  E.  41).  And  a  fund  ha«  been 
applied  in  improving  the  supply  of  water  to  the  town 
where  the  charity  property  was  situated  {Re  Lathropp's 
Clmrity,  1866,  1  Eq.  467)  ;  or  to  another  part  of  the  trust 
estate  {Re  Croker's  Estate,  1877,  W.  N.  p.  38). 

In  the  same  way  the  purchase  money  of  glebe  lands  has  Purchase 
been   allowed  to  be  applied  in  the  erection  of  a  new  ™o^®yo^ 
rectory-house  {Ex  p.  Rector  of  Hartington,  1875,  23  W.  R.  Unds 
484;  In  re  Incumbent  of  Whitfield,  1861,  1  J.  &  H.  610;  New* 
Exp.  Rector  of  Bradfield  St.  Claire,  1875,  32  L.  T.  248),  or  rectory- 
in  the  erection  of  farm  buildings  {Ex  p.  Rector  of  Shipton-  ^o^^®- 
under-  Wychicood,  1871,  19  W.  K.  549)  ;  also  in  recouping  ?^^ 
to  the  rector  past  outlay  in  building  a  farm  house  or  farm  ^" 

buildings  on  the  glebe  {Ex  p.  Rector  of  Gamston,  1876,  1 
C.  D.  477),  on  evidence  that  the  buildings  formed  a  per- 
manent and  valuable  improvement  {Ex  p.  Rector  of  Holy- 
ueU'Cum-Needingicorth,  1879,  27  W.  R.  707). 

Purchase  money  of  glebe  lands  has  also  been  applied  in  Repairs, 
repairing  the  rectory  {Ex  p.  Rector  of  Grimoldby,  1876,  2  &c. 
C.  D.  225),  or  cottages  on  the  glebe  (Exp.  Rector  of  Holy- 
well,  1865,  13  W.  R.  960) ;  and,  with  the  consent  of  the 
bishop  and  patron,  in  improvements  and  additions  to  the 
rectory  [Ex  p.  Rector  of  Claypole,  1873,  16  Eq.  574;  Ex 
p.  Perp.  Curate  of  CheJford,  \V.  N.  1866,  163) ;  but  not  in 
the  restoration  of  the  chancel,  or  in  repaying  a  loan  from 
Queen  Anne's  Bounty  {Ex p.  Rector  of  Grimoldby).  But 
such  application  of  the  money  seems  not  to  be  warranted 
by  the  Act  (see  per  Jessel,  M.  R.,  in  Re  Nether  Stoicey 
Vicarage,  1873,  17  Eq.  156) ;  and  if  the  rector  himself 
advances  the  money  for  rebuilding  the  rectory,  repayment 
to  him  out  of  the  fund  in  Court  will  not  be  ordered 
( Williams  v.  Aylesbury,  Sfc.  Ry.  Co.,  1874,  L.  R.  9  Ch. 
684) ;  nor,  it  seems,  will  the  application  in  rebuilding  be 
ordered  in  the  first  instance  {Exp.  Rector  of  Newton  Heath, 
1896,  44  W.  R.  645). 

Purchase  money,  however,  has  recently  been  applied  in 
the  purchasei  alteration,   and  repair  of  a  house  for  a 
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8eoti(m69.  vicarage.     This  was  deemed  to  be  equivalent  to  purdiasing 

the,  house  properly  repaired.     The  payment  of  the  expenses 

of  repairs  and  improvements  was  to  be  made  on  the 
certificate  of  the  architect  {Ex  p.  Vicar  of  SL  Botolp/f, 
Aldgate,  1894,  3  Ch.  544).  And  purchase  money  of  lands 
belonging  to  a  parish  has  been  allowed  to  be  applied  in 
rebuilding  the  porch  of  the  church,  without  obtaining  the 
consent  of  the  Charity  Commissioners  {JEx  p.  Parson^  Sfc. 
ofSL  Alphage,  1886,  55  L.  T.  314).  ^ 

Money  can  be  applied  in  building  a  house  for  the 
minister  or  chapelkeeper  adjacent  to  a  chapel  {Re 
Trustees  of  Lymington  Baptist  Chapel,  "W.  N.  1877,  226). 

Where  the  money  in  Court  is  to  be  applied  in  buildings 
or  improvements,  it  will  be  paid  out  to  the  trustees  of  the 
settlement  upon  their  undertaking  to  apply  it  in  the 
manner  sanctioned  {Re  Netnnan^s  S.  E.^  1874,  9  Ch.  6!5l) ; 
but  to  a  tenant  for  life  {Re  Dummer^s  Willy  1865,  2  D.  J. 
&  S.  515),  or  to  a  rector  {Ex  p.  Rector  of  Shipton-under- 
Wychcood,  1871,  19  W.  R.  549),  only  on  the  certificate  of 
the  architect  that  the  works  have  been  completed,  or  of  the 
master  that  the  amount  has  been  expended  {Ex  p.  Parson, 
Sfc.  of  St,  Alphage,  supra ;  Ex  p.  Vicar  of  St.  Botolph, 
Aldgate,  supra ;  see  Re  E,  de  Grey^s  Estate,  1887,  32  Sol. 
Joum.  108).  But  in  the  case  of  building  on  glebe, 
where  part  of  the  money  is  to  be  obtained  from  Uueen 
Anne's  Bounty  or  other  sources,  the  money  in  Court  can 
be  paid  to  the  nominee  or  secretary  of  the  bishop  {Re 
Incumheiit  of  Whitfield,  1861,  1  J.  &  H.  610  ;  see  1  &  2 
Vict.  c.  106,  s.  t)6;  Exp.  Rector  of  Claypole,  1873,  16  Eq. 
574).  And  money  has  been  paid  to  the  rector,  with  the 
written  approval  of  the  bishop,  on  the  rector  undertaking 
to  apply  the  money  in  paying  for  the  building  of  a  new 
rectory  house  {Ex  p.  Rector  of  Br  ad  field  St.  Claire,  1875, 
32  L.  T.  248). 

Investments  under  the  Settled  Land  Acts, 

Sect.  32  of  the  Settled  Land  Act,  1882,  provides  as 
follows : — "  Where  under  an  Act  incorporating  or  applying, 
wholly  or  in  part,  the  L.  C.  C.  Acts,  1845,  1860,  and 
1869  ....  money  is  at  the  commencement  of  this  Act 
in  Court,  or  is  afterwards  paid  into  Court,  and  is  liable  to 
be  laid  out  in  the  purchase  of  land  to  be  made  subject  to 
a  settlement,  then  in  addition  to  any  mode  of  dealing 
therewith  authorized  by  the  Act  imder  which  the  money  is 


Extenfiioa 
to  modes 
of  applica- 
tion autho- 
rized by 
Settled 
Land 
Acts. 


APPLICATION  OF  MONEY.  193 

in  Court,  that  money  may  be  invested  or  applied  as  capital  Seetiones. 
money  arising  under  this  Act,  on  the  like  terms,  if  any, 
respecting  costs  and  other  things,  as  nearly  as  circum- 
stances admit,  and  (notwithstanding  anything  in  this  Act) 
according  to  the  same  procedure,  as  if  the  modes  of  invest- 
ment or  application  authorized  by  this  Act  v^ere  authorized 
by  the  Act  under  which  the  money  is  in  Court." 

The  modes  in  which  capital  moneys  arising  under  the 
S.  L.  A.  1882  can  be  applied  are  enumerated  in  sect.  21 
of  that  Act.  They  include : — (iii)  in  payment  for  any 
improvement  authorized  by  the  Act,  and  (ix)  in  payment 
to  any  person  becoming  absolutely  entitled  or  empowered 
to  give  an  absolute  discharge.  The  improvements  autho- 
rized by  the  Act  are  specified  in  sect.  25,  and  include  (i) 
drainage,  including  the  straightening,  widening,  or  deepen- 
ing of  drains,  streams,  or  watercourses ;  (viii)  farm  roads  ; 
private  roads ;  roads  or  streets  in  villages  or  towns ;  (x) 
cottages  for  labourers,  farm  servants,  and  artisans  employed 
on  the  settled  land  or  not  (or  available  for  the  working 
classes  generally,  the  building  of  which,  in  the  opinion  of 
the  Court,  is  not  injurious  to  the  estate :  Housing  of  the 
Working  Classes  Act,  1890,  s.  74) ;  (xi)  farmhouses, 
offices,  and  outbuildings,  and  other  buildings  for  farm 
purposes.  Items  xvii  and  xviii  authorize  the  making  of 
streets  and  drains  upon  the  development  of  land  for 
building.  The  list  of  authorized  improvements  is  extended 
by  sect.  13  of  the  8.  L.  A.  1890,  item  (ii)  under  that 
section  being  the  making  of  any  additions  to  or  alterations 
in  buildings  reasonably  necessary  or  proper  to  enable  the 
same  to  be  let,  and  (iv)  the  rebuilding  of  the  principal 
mansion-house  on  the  settled  land  :  provided  that  the  simi 
to  be  applied  under  this  latter  item  shall  not  exceed  one- 
half  of  the  annual  rental  of  the  settled  land. 

As  to  the  improvements  which  may  be  effected  under 
sect.  25,  see  Re  Houghton  Estate  (1885,  30  C.  D.  102). 

The  word  '*  settlement "  in  sect.  32  is  not  to  be  read  in  Meaning 
the  strict  sense  of  sect.  2  (1)  of  the  S.  L.  A.  1882,  but  in  o^  "B^tae- 
the  wide  sense  in  which  "  settle  "  is  used  in   sect.  69 ;  °^^*' 
hence  it  applies  in  the  case  of  land  awarded  under  an  In- 
closure  Act  in  respect  of  glebe  to  "  A.  B.  and  his  successors, 
vicars  of  X.,"  although  such  an  instrument  would  not 
constitute  a  settlement  within  sect.  2  (1)  {Ex  p.  Vicar  of 
Castle  Bythanij  1895,  1  Ch.  348).    Ab  to  the  wide  meaning 
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of  "  settled  "  in  sect.  69,  see  Kelland  v.  Fulford,  1877,  6 
C.  D.  491 ;  it  means  simply  standing  limited. 

Sect.  32  of  the  S.  L.  A.  1882  must  be  read  with 
this  section,  and  hence  purchase  money  of  lands  belonging 
absolutely  to  a  charity  can  be  dealt  with  under  sect.  32 
as  "  money  liable  to  be  laid  out  in  the  purcheise  of  land  to 
be  made  subject  to  a  settlement "  {lie  Byron^s  Chantyy 
1883,  23  0.  D.  171 ;  followed  in  Re  Bethlehem  Sf  Bndeicell 
Hospitals,  1885,  30  0.  D.  541). 

Under  sect.  27  of  the  Universities  and  College  Estates 
Act,  1858  (21  &  22  Vict.  c.  44),  corporations  subject  to 
the  Act  can  borrow  money  on  mortgage  for  the  restoration 
and  improvement  of  existing  buildings,  or  the  erection  of 
new  buildings,  or  for  drainage,  or  other  permanent  and 
lasting  improvement  of  land.  Under  sects.  2  and  4  of 
the  Univ.  and  Coll.  Estates  Amendment  Act,  1880  (43  & 
44  Vict.  0.  46),  the  purchase  moneys  arising  under  any 
sale  of  lands  of  such  corporation  under  any  Act  of  Parlia- 
ment or  otherwise  are  applicable  to  the  purposes  for  which 
money  may  be  borrowed  under  the  above  Act.  The  efEect 
of  these  enactments  is  to  provide,  in  the  case  of  land 
belonging  to  a  university  or  college,  which  is  taken  oom- 
pulsorily  under  the  provisions  of  the  L.  C.  C.  Act,  1845, 
another  mode  of  investment  in  addition  to  those  mentioned 
in  sect.  69  {Ex  p,  King^s  Coll.y  Cambridge^  1891,  1  Ch. 
677).  By  the  Universities  and  College  Estates  Act,  1898 
(61  &  62  Vict.  0.  6b,  s.  3),  money  may  be  borrowed  under 
sect.  27  of  the  Act  of  1858  for  any  of  the  improvements 
mentioned  in  Schedule  III.  to  the  Act  of  1898,  being 
improvements  to  which  capital  money  arising  under  the 
S.  L.  Acts,  1882  to  1890,  may  be  applied.  The  consent  of 
the  Board  of  Agriculture  is  required  {Ex  p.  King^s  ColL^ 
Cam  bridge,  supra) . 

Prior  to  the  enactment  of  the  S.  L.  A.  1887,  funds 
could  not  be  applied  in  paying  off  rent-charges  or  instal- 
ments of  a  temporary  nature  for  drainage  and  other 
improvements  under  the  Land  Improvement  Act,  1864  {Re 
KnatchbulVs  S,  E,,  1885,  29  C.  D.  588) ;  but  sect.  1  of 
that  Act  provides  as  follows : — 

"  Wliere  any  improvement  of  a  kind  authorized  by  the 
Act  of  1882  has  been  or  may  be  made  either  before  or 
after  the  passing  of  this  Act,  and  a  rent-charge,  whether 
temporary  or  perpetual,  has  been  or  may  be  created  in 
pursuance  of  any  Act  of  Parliament,  with  the  object  of 
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paying  oS  any  moneys  advanced  for  the  purpose  of  8eotion69. 
defraying  the  expenses  of  such  improvement,  any  capital 
money  expended  in  redeeming  such  rent-charge,  or  other- 
wise providing  for  the  payment  thereof,  shall  be  deemed 
to  be  applied  in  payment  for  an  improvement  authorized 
by  the  Act  of  1882." 

Consequently  the  Court  has  discretionary  jurisdiction  to 
authorize  the  application  of  the  purchase  money  of  glebe 
lands  paid  in  under  sect.  69  in  the  redemption  of  terminable 
rent-charges  on  the  glebe  created  under  the  Land  Improve- 
ment Act,  1864  {Ex  p.  Vicar  of  Castle  Bytham,  1895,  1 
C.  D.  348) ;  though  the  Court  has  refused  to  allow  this 
where  the  patron  objected  {8,  C). 

Capital  moneys  may  also  be  applied  in  paying  a  reason- 
able and  proper  sum  by  way  of  bonus  to  compensate  the 
lender  for  loss  of  interest  by  reason  of  the  redemption  {Re 
Lord  Egmonfa  8.  J5.,  1890,  45  C,  D.  395). 

3.  8ubstitut€d  Buildings. 

Money  paid  in  respect  of  damage  done  to  schools  has  Improve- 
been  ordered  to  be  laid  out  in  improving  those  schools  {Ex  ™f^*j°^ 
p.  Minister,  8fc.  of  8t.  John^s  Churchy  Fulham,  1856,  28 
L.  T.  0.  8.  173). 

The  procuring  and  fitting-up  of  houses  for  the  temporary  Tcmpo- 
a^ccommodation  of  patients  of  a  hospital  of  which  the  rary  build- 
original  buildings  have  been  taken  is  aproper  re-investment  Sifpital 
{Re  8t.  Thoma/s  Hospital,  1863,  11  W.  II.  1018). 

Money  has  been  expended  in  rebuilding  almshouses  in  Hepladng 
substitution  for  almshouses  pulled  down  (Ex  p.  Thomer^s  f^™^" 
Charity,  1848, 12  L.  T.  O.  8.  266).  *''''^- 

As  to  procedure,  see  Ex  p.  Churchtcardens  of  Bicester 
(1848,  5  Ey.  Cas.  205). 

4.  In  payment  to  person  absolutely  entitled. 

Where,  under  a  will,  land  is  to  be  offered  to  A.  at  a  Option  of 
specified  price,  and  a  company  purchase  under  the  Act  at  P^"^*^^**®' 
a  higher  price,  A.  is  entitled  to  the  difference  {Re  Cantos 
Estate,  1859,  4  De  G.  &  J.  503). 

Where  the  fund  is  to  be  paid  to  a  person  who  would  Payment 
have  been  tenant  in  tail  of  the  land  represented  by  the  ^  !^"^* 
fund,  he  must  execute  a  disentailing  deed  as  a  condition 
of  receiving  the  money  {Re  Reynolds^  1876,  3  C.  D.  61 ; 
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Seotiones.  Re  Holden,  1863,  1  H.  &  M.  445  ;  Notky  v.  Palnier,  1865, 

1  Eq.  241 ;  Re  Butkrh  Willy  16  Eq.  479  ;  Re  Norcop's 

Will,  1874,  31  L.  T.  85 ;  Re  Broadicood's  8.  K,  1875,  1 
C.  D.  438 ;  formerly  the  deed  had  been  sometimes  dis- 
pensed with,  Re  Row,  1874,  17  Eq.  300 ;  Re  Wood's  8,  £., 
1875,  20  Eq.  372  ;  Re  8.  JS,  i?y.  Co.,  1861,  30  Beav.  215 ; 
Re  Tyler's  Estate,  1860,  8  W.  E.  540 ;  Ex  p.  Maunsell, 
1868,  It.  R.  2  Eq.  32). 

Wliere  a  disentailing  deed  is  executed  as  to  the  lands 
taken  and  ako  other  lands,  the  entire  deed  should  be 
before  the  Court  {Re  Field's  Estate,  1863,  8  L.  T.  722). 

But  no  disentailing  deed  is  required  where  the  amount 

is  small  {8owry  v.  8owry,  1860, 8  W.  R.  339, under  200/.) ; 

though  it  was  required  where  two  tenants  in  tail  were 

entitled  to  964/.  (i^  Tyldeii's  Trust, ^  1863,  11  W.  R.  869). 

The  rule  as  to  dispensing  with  a  disentailing  deed  where 

the  sum  was  small  was  followed  in  Re  Watson  (1864,  10 

Jur.  N.  S.  1011),  though  the  Court  of  Appeal  considered 

it  to  be  opposed  to  the  directions  of  the  Act. 

Mone^  An  order  for  re-investment  has  been  made  when  the 

to  te^"T^  money  has  been  paid  direct  to  the  tenant  in  tail,  payment 

in  tail        ii^to  Court  being  dispensed  with  {Ex  p.  Earl  of  Aberga- 

t?c««y,  1855,  4  AV.  R.  315). 

No  pay-         No  apportionment  can  be  directed  imder  sect.  69,  and  a 

mentto      tenant  for  life,  without  impeachment  of  waste,  is  not 

mobi  ^'  entitled  to  any  part  of  the  compensation  money  paid  by  a 

respoct  of    railway  company  in  respect  of  minerals  under  the  settled 

minerals,     estate  though  the  whole  of  the  minerals  would  probably 

have  been  worked  out  in  his  lifetime.     The  whole  of  the 

money  will  be  invested,  and  the  income  only  paid  to  the 

tenant  for  life  {Re  Robinson's  Settlement   Trusts,  1891, 

3  Ch.  129 ;  see  Exp,  Ward,  1848,  2  De  G.  «&  Sm.  4,  infra, 

p.  211). 

Payment        Where  the  fund  in  Court  is  the  property  of  a  married 

to  mamed  -^oman,   but  she  is  not  separately  entitled    under  the 

M.  W.  P.  A.  1882,  or  otherwise,  it  will  not  be  paid  out 

except  upon  her  separate  examination  in   Court  or  an 

acknowledged  deed    {Re  Robins'  Estate,  1879,  27  W.  R. 

705;  Re  Hayes,  1861,  9  W.  R.  769;  Re  Tyler's  Estate, 

1860,  8  W.  R.  540 ;  see  Slandering  v.  Hall,  1879,  11 

C.  D.  652;  Tennent  v.  Welch,  1888,  37  CD,  622).^ 

But  where  the  amount  is  under  500/.  it  will,  with  the 
husband's  consent,  be  paid  to  the  married  woman  on 
her   separate    receipt,   without   separate   examination   or 
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acknowledged  deed  {Re  Morton^s  Ustate,  W.  N.  1874,  Seetiones. 
p.  181 ;  seQAndrewes  v.  Tyrrell^  1885,  29  Sol.  Joum.  622; 
Frith  V.  Lcicis^  W.  N.  1881,  p.  145  ;  in  Gibbons  v.  Kibbet/y 
1861,  10  W.  R.  65  (264/.),  separate  examination  was 
insisted  on).  And  as  to  payment  out  of  small  sums,  with- 
out either  separate  examination  or  acknowledged  deed,  see 
Knapping  v.  Tomlinson  (1870,  18  W.  R.  684) ;  Guest  v. 
Neames  (W.  N.  1884,  p.  227) ;  Seton,  fifth  ed.  789 ;  as  to 
payment  to  married  woman's  mortgagee  {Pollock  v.  Bir^ 
minyhaniy  Sfc,  Ry.  Co.^  1865,  13  W.  11.  401) ;  and  as  to 
the  practice  where  proceeds  of  sale  of  real  estate  are  in 
Court  in  a  partition  action,  see  Wallace  v.  Greenicood  (1880, 
16  C.  D.  362).  As  to  payment  out  on  the  presumption 
that  a  married  woman  will  have  no  children,  see  Re 
AUason's  Trusts  (1877,  36  L.  T.^  653). 

A  dowress,  where  money  is  in  Court  belonging  to  an  Dower, 
infant  subject  to  her  right  to  dower,  is  entitled  to  have 
the  value  of  her  right  of  dower  as  determined  by  the 
valuers  paid  to  her  out  of  the  fund  {Re  HalVs  Estate^  1870, 
9  Eq.  179). 

The  Court  has  jurisdiction  to  direct  the  transfer  of  the  Transfer 
fund  to  the  credit  of  a  pending  cause  {Melling  v.  Bird,  to  credit 
1853,  22  L.  J.  Ch.  599).     Such  a  transfer  is  a  payment  «^«^^- 
out  of  Court  from  one  fund  to  pay  it  in  to  another  fund. 
But  this  was  refused  in  Nash  v.  Nash,  1868,  37  L.  J.  Ch, 
927,  where  the  land  was  the  subject  of  an  administration 
suit  between  the  remainderman  and  the  tenant  for  life 
{infra,  p.  203). 

It  was  formerly  considered  that  trustees  with  a  power  Trustees 
of  sale  were  included  under  the  phrase  "  party  becoming  with 
absolutely  entitled,"  so  that  the  Court  would  order  pay-  ^^^  ^ 
ment  out  to  them  without  inquiring  into  the  trusts  {Re 
Hobson's  Trusts,  1878,  7  C.  D.  708;  Re  Gooch's  Estate, 
1876,  3  C.  D.  742 ;  Re  L,  B.  ^  8.  C.  Ry.  Co,,  W.  N. 
1888,  p.  179)  ;  even  though  the  power  of  sale  had  not 
arisen  {Re  Vestry  of  St.  Luke's,  W.  N.  1880,  p.  58 ; 
Re  Morgan's  S.  E,  1870,  9  Eq.  587 ;  Re  Thomas's  Settle- 
nient,  1882,  30  W.  E.  244 ;  see  Re  East,  1853,  2  W.  E. 
Ill) ;  provided,  where  the  trust  was  for  sale  after  the 
death  of  a  tenant  for  life,  that  such  tenant  consented  {Re 
Evans'  Settlement,  1880,  14  C.  D.  511  ;  Re  Ward's  Estates, 
1884,  28  C.  D.  100;  overruling  Re  Ilorwood's  Estate, 
1861,  3  Gi£F.  218) ;  and  under  special  circumstances  pay- 
ment out  wos  ordered  though  there  was  no  power  of  sale 
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Section 69.  {Re  Illnmn'a  Willy  1870,  18  W.  E.  962).  Where  the 
trust  was  for  sale  as  soon  as  the  youngest  of  the  centui  que 
trmts  attained  21,  and  for  division  of  the  proceeds  among 
them,  and  the  Court,  after  that  period,  refused  to  order 
payment  to  the  trustees,  an  order  was  made  for  payment 
out  of  some  of  the  shares  {Re  Sowry^  1873,  8  Ch.  736). 

But  probably  the  above  decisions  authorizing  payment 
to  trustees  were  given  under  an  erroneous  interpretation  of 
the  sectioD.  "  I  think,"  said  Cotton,  L.  J.,  in  Re  Smith 
(1888,  40  C.  D.  p.  391),  "that  the  words  of  sect.  69  point 
to  a  person  who  hew  become  absolutely  beneficially  entitled 
to  the  money."  Inasmuch,  however,  as  sect.  32  of  the 
S.  L.  A.  1882,  enables  moneys  deposited  imder  sect.  69  to 
be  applied  as  capital  moneys  arising  under  the  S.  L.  A. 

1882,  and  under  sect.  21  (ix)  of  the  latter  Act  such 
moneys  can  be  paid  to  "  any  person  becoming  absolutely 
entitled  or  empowered  to  give  an  absolute  discliarge"  and 
consequently  to  trustees  for  the  purposes  of  the  Act 
(sect.  22),  the  Court  has  a  discretion  to  order  payment  to 
such  trustees  {Re  Smith,  1888,  40  C.  D.  386  ;  Re  Duke  of 
Rutland's  Settlement,  1883,  31  W.  11.  947)  ;  and  this 
power  is  now  expressly  conferred  by  sect.  14  of  the  S.  L.  A, 
1890 : — "All  or  any  part  of  any  capital  moneys  paid  into 
Court  may,  if  the  Court  thinks  fit,  be  at  any  time  paid  out 
to  the  trustees  of  the  settlement  for  the  purposes  of  the 
S.  L.  Acts,  1882  to  1890."  Hence,  when  the  trustees  of 
a  settlement  have  no  power  of  sale,  the  Court  will  appoint 
trustees  for  the  purposes  of  the  S.  L.  Acts,  and  order  the 
fund  to  be  paid  out  to  such  trustees  {Re  Ilarrop's  Trusts, 

1883,  24  C.  D.  717',  Re  Wright's  Trusts,  1883,  ibid.  662). 
Where  trustees  have  a  power  of  advancement  which 

they  desire  to  exercise,  part  of  the  fund  may  be  paid  out 
to  them  for  this  purpose  {Re  Cur  wen's  Settlement,  W.  N. 
1880,  p.  83). 

Save  where  the  fund  in  Court  is  small — 120/.  for  in- 
stance {Re  Long's  Estate,  1864,  12  W.  E.  460)— it  will 
not  be  paid  out  to  a  single  trustee,  unless  all  the  parties 
interested  are  before  the  Court  {Re  Roberts,  1861,  9  W.  E. 
758).  Payment  out  of  Court  to  three  of  four  trustees  was 
directed  where  the  fourth  trustee  was  absent  in  India 
{Clark  V.  Fenwick,  1873,  21  W.  E.  320). 

It  has  been  held  that  the  trustees  of  a  charity  are 
"  persons  absolutely  entitled "  {Re  Spurstowe's  C/ianti/^ 
1874,  18  Eq.  279  ;  Exp.  Trustees  of  Tid  St.  Giles'  Charity, 
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1869, 17  "W.  R.  758;  cwitrayEx  p.  Norfolk  Clergy  Chariti/y  8ectioii69. 

W.  N.  1882,  p.  53)  ;  but  under  sect.  32  of  the  S.  L.  A.  

1882,  the  purchase  money  can  be  dealt  with  as  capital 
moneys  arising  under  that  Act  {Re  Byron^s  Charity,  1883, 
23  C.  D.  171),  and  can  be  paid  to  the  trustees  with  the 
consent  of  the  Charity  Commissioners  [Re  Faversham 
Charities,  1862,  10  W.  E.  291).  If  the  Charity  Commis- 
sioners have  no  jurisdiction  in  the  matter,  their  consent 
need  not  be  obtamed  {Re  Clergy  Orphan  Corporation,  1894, 
3  Ch.  145).  Where  the  Commissioners  have  authorized  an 
outlay  as  capital  expenditure  the  trustees  of  the  charity 
are  entitled  to  have  the  money  paid  out  to  them  as  the 
"  persons  absolutely  entitled "  within  sect.  69  {Ex  p.  The 
Haberdashers'  Co.  1886,  55  L.  T.  758). 

As  regards  the  purchase  money  of  land  taken  under  the  Recon- 
Act  which  belonged  to  a  person  under  disability,  the  sec-  J®™^'^ 
tion   effects   a  constructive  reconversion.     This  operates  oon^i- 
until  the  removal  of  the  disability,  but  till  that  event  anoeof 
happens  the  money  is  to  be  considered  as  land.     Conse-  <lisability. 
quently  the  purchase  money  of  land  of  which  an  infant 
was  absolutely  seised  in  fee  remains  impressed  with  the 
character  of  real  estate,  and  on  the  death  of  the  infant 
descends  to  his  heir  at  law  {Kelland  v.  Fnlford,  1877,  6 
C.  D.  491 ;  cf.  Re  ffarrop's  Estate,  1857,  3  Drew.  726). 

The  money  stands  in  the  same  position  as  land  until 
the  moment  comes  when  some  person  is  absolutely  entitled 
to  it.  So  long  as  that  is  uncertain  and  the  time  has  not 
arrived,  the  money  is  in  Court  under  a  statutory  trust  for 
investment  in  land.  Hence  it  must  be  treated  as  land 
and  conveyed  in  the  same  way  as  land,  and  a  grant  of  it 
by  deed  without  words  of  limitation  will  give  only  a  life 
estate  {Dearberg  v.  Latchford,  1895,  72  L.  T.  489). 

Accumulations  of  income  of  funds  paid  into  Court  pass  Aocumu- 
afi  personal  estate  {Dixie  v.  Wright,  1863,  32  Beav.  662).     ^^ 


inoome. 


Order  for  the  Application  of  the  Money.     Interim 

Investment. 

LXX.  Such  money  may  be  so  applied  as  afore-  sectionTO. 
said  upon  an  order  of  the  Court  of  Chancery  *[m  *Repeaied 
England  or  the  Court  of  Exchequer  in  Ireland"]  made  ^^  |^' a 
on  the  petition  of  the  party  who  would  have  been  i892.* 
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sectionTO.  entitled  to  the  rents  and  profits  of  the  lands  in 

j^^^^  ^    respect  of  which  such  money  shall   have   been 

be  appUed  deposited  ;  and  until  the  money  can  be  so  applied 

cS^r*'^  it  may,  upon  the  like  order,  be  invested  by  the 

and  tiu      said  Accouutant-Gcneral  in  the  purchase  of  Three 

ta^n^i^     P®^  Centum  Consolidated  or  Three  per  Centum 

vested  in    Reduccd  Bank  Annuities,  or  in  Government  or 

oonsoiB,      ^^^1  securities,  and  the  interest,  dividends,  and 

annual  proceeds  thereof  paid  to  the  party  who 

would  for  the  time  being  have  been  entitled  to 

the  rents  and  profits  of  the  lands. 


R.  S.  0.,        Procedure  on  Application, — The  direction  that  applications 
Ord.  66.     ^1;]^  regard  to  money  deposited  under  sect.  69  are  to  be 
made  by  petition  must  be  taken  subject  to  the  following 
rules  of  R.  S.  C.  1883,  Ord.  65  {£x  p.  Mayor  of  London^ 
1883,  25  C.  D.  384)  :— 
B.  2.  Rule  2. — The  business  to  be  disposed  of  in  chambers  by 

judges  of  the  Chancery  Division  shall  consist  of  the 
following  matters,  in  add&tion  to  the  matters  which  under 
any  other  rule,  or  by  statute,  may  be  disposed  of  in 
chambers : — 

(1)  Applications  for  payment  or  transfer  to  any  person 

of  any  cash  or  securities  standing  to  the  credit  of 
any  cause  or  matter  where  there  has  been  a  judg- 
ment or  order  declaring  the  rights,  or  where  the 
title  depends  only  upon  proof  of  the  identity  or 
the  birth,  marriage,  or  death  of  any  person : 

(2)  Applications  for  payment  or  transfer  to  any  person 

of  any  cash  or  securities  standing  to  the  credit  of 
any  cause  or  matter  where  the  cash  does  not  exceed 
1,000/.  or  the  securities  do  not  exceed  1,000/. 
nominal  value : 

(3)  Applications  for  payment   to   any  person  of  the 

dividend  or  interest  on  any  securities  standing  to 
the  credit  of  any  cause  or  matter,  whether  to  a 
separate  account  or  otherwise  : 

«  «  «  « 

(7)  Applications  for  interim  and  permanent  investment 
and  for  payment  of  dividends  under  the  L.  C.  C 
Act,  1845,  and  any  other  Act  [passed  before  the 
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Mth   of    August,    1855],  whereby  the  purchase  SeotionTO. 

money  of  any  property  sold  is  directed  to  be  paid  

into  Court. 

The  generality  of  sub-sect.  (1)  is  not  out  down  by  sub-  Summons 
sect.  (7)  or  any  of  the  other  sub-sections,  and  where  an  o'peti- 
order  has  been  made  declaring  the  rights,  an  application    ^^' 
for  payment  out  of  a  sum  exceeding  1,000/.  is  properly 
made  by  summons  {Re  Brandram^  1883,  25  C.  D.  366 ; 
see  Re  Broadwoody  1886,  b^  L.  J.  Ch.  646 ;   Re  Barkery 
"W.  N.  1884,  p.  237).      And  the  rule  applies  where  the 
application  is  for  payment  to  the  credit  of  a  cause  {Slater 
V.  Slater y  1895,  64  L.  J.  Ch.  688). 

Where  the  sum  does  not  exceed  1,000/.  application  for 
payment  out  should  be  made  by  summons.  Sub-sect.  2 
is  not  restrained  in  its  generality  by  the  subsequent  sub- 
sections {Ex  p.  Maidstoney  Sfc.  Ry,  Co,y  1883,  26  C.  D. 
168 ;  Re  Calton's  Will,  1883,  tbid.  240 ;  Re  Madgtcicky 
1883,  ibid.  371 ;  Re  Arnold y  1887,  31  Sol.  Joum.  560). 

But  where  the  fund  originally  exceeds  1,000/.,  and  no 
order  has  been  made  declmng  the  rights,  or  the  title  does 
not  depend  only  on  proof  of  identity,  &c.,  the  application 
must  be  made  by  petition  {Re  Evan^y  1886,  54  L.  T.  527) ; 
and  so  also  where  a  question  of  construction  is  involved 
{Re  Hicksy  1894,  70  L.  T.  529,  though  Kekewich,  J., 
stated  that  there  was  diversity  as  to  the  practice). 

Under  sub-sect.  (2)  applications  for  payment  or  transfer 
out  of  Court  can  be  made  by  summons  only  when  the 
total  fund  in  Court  does  not  exceed  1,000/.;  application 
cannot  be  made  by  summons  for  payment  out  of  a  share, 
amounting  to  less  than  1,000/.,  of  a  fund  in  Court  exceed- 
ing 1,000/.  {May  V.  Dowsey  AV.  N.  1884,  p.  122). 

w  here  the  cash  and  the  nominal  value  of  the  securities 
in  Court  are  each  less  than  1,000/,  but  together  they 
exceed  1,000/.,  a  petition  is  properly  presented  for  payment 
and  transfer  out  {Re  Haworthy  W.  N.  1885,  p.  48). 

Where  the  same  application  for  payment  out  deals  with 
different  funds,  some  of  which  exceed  1,000/.,  it  is  properly 
made  by  petition  {Re  Rector  of  St.  Alhan^Sy  Wood  Street y 
1891,  66  L.  T.  51) ;  though  it  seems  that  as  to  sums 
under  1,000/.  the  company  will  only  be  required  to  pay 
such  costs  as  would  have  been  incurred  on  a  summons 
{Att.'Oen.  V.  St.  John's  Hospitaly  Bathy  1893,  3  Ch.  151). 

Under  special  circumstances  an  application  for  interim  When 
investment  and   payment    of    dividends    {Re    Stafford'^s  Pf*^*^^°? 
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SeetionTO.  Charity y  1887,  57  L.  T.  846),  or  for  permaxLent  invest- 

ment  {Re  Eargreave's  Trust,  1888,  58  L.  T.  367),  may 

be  made  by  petition ;  and  in  any  case  the  costs  of  a 
summons  will  be  allowed  on  a  petition  {Slater  v.  Slater, 
1895,  64  L.  J.  Ch.  688 ;  Ee  Broadwood,  1886,  55  L.  J. 
Oh,  646).  Where  a  petition  is  proper,  the  company  pay 
the  costs,  notwithstanding  that  it  is  rendered  necessary  by 
the  complications  of  the  settlement  {Re  Jackson,  W.  N. 
1894,  p.  50). 

Where  an  order  directing  3,968/.  to  be  applied  in  im- 
provements had  been  made  on  petition,  and  subsequently 
it  was  found  necessary  to  spend  4,343/.,  it  was  held  that 
an  application  to  authorize  payment  of  the  additional  375/. 
was  in  eflEect  an  application  to  vary  the  first  order,  and 
was  properly  made  by  petition,  the  costs  of  both  petitions 
being  payable  by  the  company  {Re  Sanders,  1894,  70 
L.  T.  755). 

Under  R.  S.  C.  Ord.  70,  r.  1,  the  Court  has  a  discretion 
with  respect  to  procedure,  and  where  a  petition  is  cheaper 
and  more  expeditious  than  a  simimons,  it  will  not  disallow 
the  costs  of  the  petition,  though  the  proceedings  are 
within  Ord.  55,  r.  2  (7) ;  but  the  option  of  prooeedmg  by 
petition  or  summons  is  at  the  applicant's  risk  {Re  Bethlehem 
8f  Bridewell  Hospitals,  1885,  30  C.  D.  541 ;  see  Re  E.  de 
Grey's  Estate,  1887,  32  Sol.  Joum.  108).  The  costs  will 
be  allowed  if  there  was  a  fair  case  for  presenting  a  petition 
{Ex  p.  Trustees  of  Finsbury,  Sfc,  Savings  Bank,  W.  N.  1886, 
p.  150,  where  accrued  interest  raised  the  funds  above 
1,000/.). 

Where  a  summons  is  erroneously  presented  and  has 
to  be  followed  by  a  petition,  the  costs  of  the  summons 
may  be  allowed  on  the  petition  {Re  Jellard's  Trusts,  W.  N, 
1888,  p.  42).         ^ 

Where  money  in  Court  exceeding  1,000/.  represents  the 
purchase  price  of  lands  belonging  to  a  college,  and  the 
college  applies  for  payment  out,  the  college  authorities 
undertaking  to  apply  it  in  additional  buildings,  this  is  not 
an  application  for  permanent  investment,  but  for  payment 
out,  and  is  properly  made  by  petition  {Ex  p.  Jesus  College, 
Cambridge,  1884,  50  L.  T.  583). 
Different  Where  two  portions  of  a  settled  estate  have  been  taken 
funds.  "by  different  corporations,  and  the  purchase  money  dealt 
with  by  two  different  branches  of  the  Court,  if  it  is  desired 
to  invest  the  two  funds  together,  only  one  petition  should 
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be  presented  {Re  Oore  Langton^s  Estates^  1875,  10  Ch.  328 ;  SeotionTO. 

see  Re  Lord  Arden's  Estates,  1875,  10  Ch.  445).     Different 

petitions  in  respect  of  the  same  fund  should  be  presented 
in  the  same  branch  of  the  Court  (R.  S.  C.  Ord.  6,  r.  9  (e) ; 
as  to  the  former  practice,  see  Re  Bikton  Curacy ,  1862,  10 
W.  E.  51Q',  Ex  p.  nayter'8  Trust,  1862,  10  AV.  E.  557). 

As  to  the  jurisdiction  where  it  is  desired  to  deal  together 
with  matters  in  which  separate  orders  have  been  made  by 
different  judges,  see  Re  Browsers  Trusts  (1860, 14  L.  T.  37) ; 
Re  Lord  Arden's  Estates  (1875,  10  Ch.  445). 

Where  this  Act  is  incorporated  with  the  special  Act,  a  Title  of 
petition  or  summons  should  be  entitled  in  the  matter  of  petition, 
both  Acts  {Re  Clarke's  Estate,  1864,  10  L.  T.  366;  see 
Table  of  Titles  of  Petitions,  Annual  Practice,  1900,  I. 
1046).    It  should  not  set  out  the  clauses  of  a  public  statute 
{Exp.  Osbaldiston,  1849,  8  Hare,  31). 

The  order  is  made  on  the  application  of  the  party  who  Who  may 
would  have  been  entitled  to  the  rents  and  profits  of  the  ^PPlj- 
land  in  respect  of  which  the  money  has  been  paid  into 
Court.  An  annuitant  should  not  apply  {Re  St.  Kathcrine 
Dock  Co.,  Ex  p.  Back,  miS,  2  Y.  &  J.  386),  unless  the 
income  is  insufficient  to  keep  down  the  annuity  (see  Re 
Wilkinson,  1849,  3  De  Gr.  &  Sm.  633).  As  to  parish  lands, 
see  Exp.  Annesley  (1836,  2  Y.  &  C.  350) ;  as  to  death  of 
petitioner,  see  Ex  p.  Rector  of  Lea  (1852, 21  L.  J.  Ch.  776) ; 
Re  Youl  (1873,  16  Eq.  107). 

A  remainderman,  who  is  the  plaintiff  in  an  administra- 
tion action  brought  against  the  tenant  for  life,  may  not  ' 
apply  for  investment  and  transfer  of  the  fund  to  the 
credit  of  the  cause,  and  deprive  the  tenant  for  life  of  his 
right  to  have  the  fund  re-invested  in  land  at  the  cost  of  the 
company  {Nash  v.  Nash,  1868,  37  L.  J.  Ch.  927). 

Ai  to  the  persons  to  be  served,  and  the  consents  to  be  Who 
obtained,  see  under  sect.  80  {infra,  p.  236).  should  be 

As  to  the  evidence  on  the  application,  see  E.  S.  C.  ^"^l?  * 
Ord.  52,  r.  18,  under  which  the  claimant  must  make  an 
affidavit  not  only  verifying  his  own  title,  but  denying 
title  in  any  other  person  {Re  Milne^s  Estate,  186'<,  8  L.  T. 
199).  The  affidavit  cannot  be  dispensed  with  (Ex  p. 
Hollick,  1846,  4  Ey.  Cas.  498),  and  is  required  tnough 
only  the  income  is  to  be  dealt  with  (Set on,  5th  ed.  2017  ; 
but  see  Re  Smith's  Leaseholds,  1866,  14  W.  E.  949).  But 
where  several  are  entitled  jointly,  an  affidavit  by  one  is 
enough  {Re  Vale  of  Neath  Ry.  Act,  W.  N.  1866,  p.  78). 
In  the  case  of  a  charity,  the  affidavit  may  be  made  by  the 
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86otion70.  clerk  to  the  trustees  (2?^ jEq?.  F/.'«-4/w«^om«^«,1868,16W.R. 

841 ;  cf.  Re  Rector  of  St.  Benefs,  1865,  12  L.  T.  762). 

Where  numerous  persons  axe  entitled,  an  affidavit  of 
a  trustee  of  the  estate  will  be  sufficient  {Re  Batty^s  Trustsy 
W.  N.  1877,  p.  212) ;  or,  in  case  of  ilhiess,  an  affidavit  of  the 
solicitor  (Re  Ilakey's  Estate,  1870,  22  L.  T.  11). 

The  affidavit  has  been  dispensed  with  in  the  case  of  a 
petition  by  an  important  public  corporation  {Re  Magdukn 
Coll.,  Oxford,  1880,  42  L.  T.  822). 

On  application  for  payment  out,  proof  of  the  signatures 
of  the  attesting  witnesses  to  a  deed  affecting  the  applicant's 
title  was  held  to  be  sufficient  evidence  of  the  execution  of 
the  deed  {Re  Mair'a  Estate,  1873,  28  L.  T.  760).  In  ex 
parte  cases  a  deed  must,  if  possible,  be  proved  by  the 
attesting  witness  {Re  Reay^s  Estate,  1855,  3  W.  E>.  312 ; 
Re  Rice,  1886,  32  C.  D.  36). 

Re-investment  in  land, — The  Court  will  not  sanction  a 
re-investment  in  land  upon  a  surveyor's  opinion  as  to  value, 
but  requires  the  facts  to  be  proved,  in  order  that  it  may 
form  its  own  conclusions  {Re  Kinsey,  1863,  1  N.  R.  303). 
The  matter  may  be  referred  to  chambers  {Re  Dunraven 
Estates,  1861,  6  L.  T.  523). 
Investiga-  A  reference  as  to  the  title  will  be  made  to  the  oon- 
tiS^  ^^  veyancing  counsel,  and  upon  the  title  being  reported  by 
him  to  be  satisfactory  the  order  will  be  made  without 
a  second  summons  being  required.  Evidence  must  be 
given  that  the  purchase  is  an  eligible  one  {Re  Caddick^s 
Settlement,  1852,  9  Hare,  App.  p.  ix).  Where  the  value  is 
small  the  reference  to  the  conveyancing  counsel  can  be 
dispensed  with  {Re  Lapicorth  Charity,  W.  N.  1879,  p.  37 ; 
cf,  Exp.  Vicar  of  East  Dereham,  1852,  21  L.  J.  Ch.  677)  ; 
or  if  not  exceeding  50/.  the  investigation  of  title  may  be 
dispensed  with  {Re  BlomnfM,  1876,  25  W.  E.  37). 
Prospec-  An  order  will  be  made  prospectively  for  payment  of  the 
tive  order,  money  on  certificate  of  the  chief  clerk  that  the  title  has 
been  approved  and  the  conveyance  executed  {Re  Hitchin^s 
Estate,  1853,  1  W.  E.  605 ;  cf.  Ex  p.  MethereU,  1851,  20 
L.  J.  Ch.  629). 

But  the  Court  will  not  order  a  reference  as  to  a  proposed 
re-investment  in  land,  with  a  further  direction  that,  if  it  is 
not  satisfactory,  the  Master  may  be  at  liberty  to  approve 
of  a  proper  investment  when  presented  to  him  {Ex  p. 
Pumfrey,  re  Oxford  W.  8f  W.  Ry.  Co.,  1846, 4  Ey.  Cas.  490). 
For  form  of  order,  see  Seton,  5th  ed.  p.  2019 ;  10  Hare, 
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App.  xxxvi ;  and  cf.  Ex  p.  Metherell,  supra ;  Re  Martin^  SeetionTO. 
1853,  22  L.  J.  Ch.  248 ;  and  as  to  the  practice  generally 
on  a  re-investment  in  land,  see  Anon.y  1854,  18  Jur.  742  ; 
Be  Caddick^s  Settlement^  1 863,  9  Hare,  App.  Ixxx v. 

Interim  investment. — ^After  some  conflict  of  opinion  (see  "  Caah 
Ee  Fryer's  Settlement,  1875,  20  Eq.  468  ;  Ex  p.    Vicar  of  ^^^ 
St.  Mary,  Wigton,  1881,  29  W.  E.  883 ;  Ex  p.  Rector  of  ^^^ », 
Kirksmeaton,  1882,  20  C.  D.  203),  it  is  now  settled  that 
money  paid  into  Court  under  this  Act  is  "  cash  under  the 
control  of  the  Court,"  and  may  be  invested  in  any  of  the 
securities  available  for  such  cash  {Ex  p.  St.  John  Baptist 
Coll.,  Oxford,  1882,  22  C.  D.  93 ;  Be  Broien,  1890,  69 
L.  J.  Ch.  630 ;  for  investments  see  R.  S.  C.  Ord.  22,  r.  17). 

An  order  for  interim  investment  should  specify  the 
securities  in  which  the  money  is  to  be  invested  (see  Be 
Taylor's  8.  E.,  1880,  28  W.  R.  594). 

Payment  of  dividends. — The  dividends  of  an  interim  Payment 
investment  are  payable  to  the  party  who  would  for  the  J^  tenant 
time  being  have  been  entitled  to  the  rents  and  profits  of 
the  land.  On  the  death  of  the  tenant  for  life  an  appor- 
tionment of  .the  accruing  income  will  be  made  (Apportion- 
ment Act,  1870) ;  formerly  this  could  not  be  done  {Be 
Laicton's  Estate,  1866,  3  Eq.  469).  If  income  is  due  to 
the  estate  of  the  deceased  tenant  for  life,  his  personal 
representatives  should  be  before  the  Court  {Be  Ackers'  Will, 
1862,  7  L.  T.  525). 

Where  the  company  are  in  possession,  the  tenant  for 
life  is  entitled  to  the  dividends  of  the  purchase  money, 
although  the  conveyance  has  not  been  executed  by  all  the 
necessary  parties,  unless  there  are  circumstances  which 
disentitle  him  {Be  Wrey's  Settlement,  1865, 13  W.  R.  643  ; 
Be  Hungerford's  Trusts,  1865,  1  K.  &  J.  413). 

The  dividends  have  been   ordered  to  be  paid  to  the  To  owner, 
quondam  owner  in  fee,  although  there  was  an  annuitant  ^^^' 
{Exp.  Cofield,  1847,  11  Jur.  1091)  ;  and  d  fortiori,  where  Innni^? 
the  annuitants  concur  and  undertake  not  to  distrain  {Be 
Pedley's  Estate,  1855,  1  Jur.  N.  S.  654). 

Dividends  will  be  ordered  to  be  paid  to  the  trustees  of  a  To  tnia- 
settlement  or  will  for  the  time  bein^,  or  one  of  them  {Be  *®®*- 
Coulson's  Settkment,  1867,  17  L.  T.  27 ;  Be  Foy's  Trusts, 
1875,  23  W.  R.  744 ;  see  infra,  p.  233). 

Dividends  of  investments  of  money  paid  in  in  respect  To  areli- 
of  lands  belonging  to  an  archbishop  were  ordered  to  be  t^whopfor 
paid  to  the  archbiwiop  for  the  time  being  {Ex  p.  Archb,  of  ^^g. 
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Purchafie 
money  of 

lands. 


Poroliase 
money  of 
burial 
ground. 


Section 70.  Canterbu>^,  1848, 2  De  G.  &  S.  365;  cf,  Exp.  Bicester ^  1848, 

6  Ry.  Cas.  702,  payment  to  the  vicar  for  the  time  being). 

Where  charity  lands  are  taken,  and  the  rector  for  the 
time  being  is  perpetual  trustee,  the  dividends  will  be 
ordered  to  be  paid  to  him  {Re  DavenanVs  Charity^  1854,  2 
W.  R.  344) ;  or  to  the  secretary  for  the  time  being  of  the 
trustees  of  the  charity,  of  which  there  is  no  treasurer  (Re 
Codrington's  Charity,  1874,  18  Eq.  658). 

A  rector  who  has  enjoyed  the  right  to  burial  fees  from  a 
burial  ground,  the  freehold  of  which  is  vested  in  trustees, 
is  the  person  entitled  under  this  section  to  receipt  of  the 
rents  and  profits,  and  whatever  may  be  the  ultimate  desti- 
nation of  the  fund,  the  dividends,  so  long  as  it  remains  in 
Court,  are  payable  to  the  rector  for  the  time  being  {Ex  p. 
Rector  of  St.  Martini Sy  Binninghamy  1870,  11  Eq.  2-J;  Ex 
p.  Rector  of  Liverpool,  1870,  15  Eq.  15).  It  is  the  same 
though  the  burial  ground  had  been  closed  for  a  loDg  period 
previously  to  the  taking  of  the  land,  and  the  rector  had  in 
consequence  ceased  to  derive  any  income  whatever  from  it 
{Ex  p.  Rector  of  Liverpool).  And  so,  where  the  fees  of  a 
burial  ground  had  formerly  been  paid  over  to  trustees  and 
the  burial  ground  had  been  closed,  it  was  held  that,  upon 
a  part  being  taken  by  a  railway  company,  the  trustees  were 
entitled  to  receive  the  dividends  of  the  purchase  money  {Re 
St.  Pancras  Burial  Gh'ound,  186t),  3  Eq.  173). 

As  to  the  practice  where  a  title  is  shown  to  only  a  part  of 
title  ^own  the  land  taken,  see  Re  Perk's  Estate,  1853, 1  Sm.  &  G.  545. 

to  part  '  ' 


•Where 


only  of 
land. 

Section  71. 


Sums  under  £200  and  above  £20. 


Sums 
between 
200/.  and 
20/.  may 
be  p     " 
into 
or  to 
tnutees. 


LXXI.  If  such  purchase  money  or  compensa- 
tion shall  not  amount  to  the  sum  of  £200,  and 
shall  exceed  the  sum  of  £20,  the  same  shall  either 
be  paid  into  the  Bank,  arid  applied  in  the  manner 
i^toBank  hereinbefore  directed  with  respect  to  sums 
amounting  to  or  exceeding  £200,  or  the  same 
may  lawfully  be  paid  to  two  trustees,  to  be 
nominated  by  the  parties  entitled  to  the  rents  or 
profits  of  the  lands  in  respect  whereof  the  same 
shall  be  payable,  such  nomination  to  be  signified 
by  writing  under  the  hands  of  the  party  so 
entitled;  and  in  case  of  the  covertm^e,  infancy, 
lunacy,  or  other  incapacity  of  the  parties  entitled 
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to  such  moneys,  such  nomination  may  lawfully  sectionTi. 
be  made  by  their  respective  husbands,  guardians, 
committees,  or  trustees  ;  but  such  last-mentioned  But  to 
application  of   the   moneys   shall   not   be   made  ^!^th 
unless  the  promoters  of  the  undertaking  approve  approval 
thereof,  and  of  the  trustees  named  for  the  purpose ;  motera. 
and  the  money  so  paid  to  such  trustees,  and  the  May  be 
produce  arising    therefrom,    shall    be    by    such  fppijed  by 
trustees    applied    in    the    manner    hereinbefore  without 
directed  with   respect   to  money  paid   into  the  c<^t°^ 
Bank,  but  it  shall  not  bo  necessary  to  obtain  any 
order  of  the  Court  for  that  purpose. 

Where  the  fund  in  Court  was  about  to  be  reduced  by  a  Residue 
re-investment  in  land  to  less  than  70/.,  the  residue  was  ^^^er  70/. 
ordered  to  be  paid  to  trustees  nominated  under  this  section 
{Re  Kimey,  1863,  1  N.  E.  303). 

Where,  upon  investment,  a  residue  of  30/.  remained,  Payment 
this  was  ordered  to  be  paid  to  the  tenant  for  Ufe,  he  under-  ^  t^ant 
taking  to  lay  it  out  in  lasting  improvements  {Ex  p,  Barrett^ 
1850,  19  L.  J.  Ch.  415).  In  Re  Bateman's  Estate  (1852, 
21  L.  J.  Ch.  691)  the  limit  was  put  at  20/.,  but  in  Re 
Guardians  of  Kells  Union,  Ex  p.  Smith  (1888,  21  L.  B. 
Ir.  346),  34/.  was  paid  out  on  the  same  undertaking  as  in 
Ex  p.  Barrett. 

Sums  not  exceeding  £20. 

LXXII.  If  such  money  shall  not  exceed  the  gection72. 
sum  of  £20,  the  same  shall  be  paid  to  the  parties  Sums  not 
entitled  to  the  rents  and  profits  of  the  lands  in  20/.  may^ 
respect  whereof  the  same  shall  be  payable  for  be  paid  to 
their   own  use  and  benefit ;    or   in  case  of  the  ^lu^  to 
coverture,    infancy,    idiotcy,    lunacy,    or    other  "i«>nie- 
incapacity  of  any  such  parties,  then  such  money 
shall  be  paid,  for   their  use,    to   the   respective 
husbands,  guardians,  committees,  or  trustees  of 
such  persons. 

A  balance  of  less  than  20/.  remaining  after  investment 
will  be  paid  to  the  tenant  for  hfe  {Re  Lord  Egremont, 
184S,  12  Jur.  618 ;  Exp,  Rector  of  Loughton,  1849,  5  Ey. 
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8ectioii72.  Cas.  591).  In  Re  Eitchin's  Estate  (1853,  1  W.  R.  605), 
the  petitioner  undertook  to  lay  the  balance  out  in  lasting 
improvements.  In  JEx  p.  Vicar  of  Bredicot  (1848,  5  Rj. 
Cas.  209),  payment  of  a  balance  of  20/.  was  refused. 

Money  payable  to   Party  not  absolutely  entitled  in 
respect  of  Accommodation   Works^    Withdrawal  of 
Opposition  to  Bill^  Sfc,  to  be  paid  into  the  Bank. 
Power  for  Court  to  allow  a  Sum  to  Tenant  for  Life 
for  Inconvenience. 

8ection78.      LXXIII.  All  sums  of  money  exceeding  £20 
Sums  over  which  may  be  payable  by  the  promoters  of  the 
able  for      ^^^ortaking  in  respect  of  the'  taking,  using,  or 
compensa-  interfering  with  any  lands  under  a  contract  or 
^ntwwf^^  agreement  with   any  person   who   shall   not   be 
with  per-    entitled  to  dispose  of  such  lands,  or  of  the  interest 
aSSo?uteiy  therein  contracted  to  be  sold  by  him,  absolutely 
entitled  to  for  his  own  benefit,  shall  be  paid  into  the  Bant 
intoBank  ^"^   ^^    trustccs    in    manner    aforesaid;    and    it 
o^^^if    shall  not  be  lawful  for  any  contracting  party  not 
anoe :  ^^t  entitled  as  aforesaid  to  retain  to  his  own  use  any 
mX*  "^*^  portion  qf  the  sums  so  agreed  or  contracted  to  be 
aUowance  paid  for  or  in  respect  of  the  taking,  using,  or 
c^nOTfOT   interfering   with   any  such  lands,   or  in  lieu  of 
personal     bridges,  tuunels,  or  other  accommodation  works, 
or  for  assenting  to  or  not  opposing  the  passing  of 
the  bill  authorising  the  taking  of  such  lands ;  but 
all  such  moneys  shall  be  deemed  to  have  been 
contracted  to  be  paid  for  and  on  account  of  the 
several  parties  interested  in  such  lands,  as  well  in 
possession  as  in  remainder,  reversion,  or  expec- 
tancy: Provided  always,  that  it  shall  be  in  the 
•Repealed  discretion  of  the  Court  of  Chancery  *m  England  or 
KR.A.     ^^    Court  of  Exchequer   in   Ireland^    or   the  said 
1892.         trustees,    as   the   case  may  be,  to   allot  to  any 
tenant  for  life,  or  for  any  other  partial  or  qualified 
estate,  for  his  own  use,  a  portion  of  the  sum  so 
paid  into  the  Bank,  or  to  such  trustees  as  afore- 


incon- 
venienoe. 
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said,  as  compensation  for  any  injury,  incon-  sectionTS. 
venience,  or  annoyance  wliich  he  may  be  con- 
sidered to  sustain,  independently  of  the  actual 
value  of  the  lands  to  be  taken,  and  of  the  damage 
occasioned  to  the  lands  held  therewith,  by  reason 
of  the  taking  of  such  lands  and  the  making  of 
the  works. 

This  section  applies  as  between  the  tenant  for  life  and  AppKoa- 
the  reversioner,  and  does  not  touch  the  contract  as  between  *^^?-q* 
the  company  and  the  tenant  for  life  {Taylor  v.  Chichester y 
8fc.  lly.  Co,,  ]870,  L.  E.  4  H.  L.  628). 

The  money  received  for  not  opposing  a  bill  must  be  paid 
into  Court  whether  any  lands  of  the  person  receiving  it  are 
taken  or  not,  the  words  "  contracting  party  "  not  being 
restricted  to  persons  whose  land  is  taken  {Pole  v.  Pole^ 
1865,  2  Dr.  &  Sm.  420). 

A  railway  company,  upon  a  tenant  for  life  witbdravring  Examples 
his  opposition,  agreed  to  pay  him  a  sum  of  money  as  the  o^  P^y- 
expense  of  making  a  new  road,  and  as  a  compensation  for  under 
annoyance,  and  such  sum  was  paid  into  Court :  the  Court  Bection. 
refused  to  pay  it  out  absolutely  to  the  tenant  for  life  :  a 
part  was  ordered  to  be  paid  out  for  his  expenses  in  making 
the  road  and  the  residue  invested  for  the  benefit  of  the  in- 
heritance {Re  Duke  of  Marlborough^ 8  Estates,  1849,  13  Jur. 
738). 

Where  250/.  was  paid  as  the  value  of  glebe  land,  and 
160/.  as  compensation  for  damage,  30/.  was  ordered  to  be 
paid  over  to  the  rector,  it  appearing  that  it  would  cost  that 
sum  to  make  the  necessary  alterations  in  fences,  &c.  {Ex  p, 
Hector  of  Little  Steeping,  1848,  5  Ey.  Cas.  207).  For  pay- 
ment  to  the  tenant  for  life  in  respect  of  inconvenience 
sustained  by  him,  see  lie  Collis  (1866,  14  L.  T,  362). 

Application  of  Money  paid  in  for  Purchase  of  Leases 

and  Reversions. 

LXXIV.  Where  any  purchase  money  or  com-  sectioii74. 
pensation  paid  into  the  Bank  under  the  provisions  compen- 
of  this  or  the  special  Act  shall  have  been  paid  in  f^^^^  ^^^ 

,      n  S  £  ^^Ii  T  leases  or 

respect  of  any  lease  lor  a  liie  or  lives  or  years,  or  reversions 
for  a  life  or  lives  and  years,  or  any  estate  in  lands  ^  ^  ^' 

J-  p 
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aection74.  less  than  the  whole  fee  simple  thereof,  or  of  any 
vested  and  Tcversion  dependent  on  any  such  lease  or  estate, 
BO  paid  as  it  shall  bo  lawf ul  for  the  Court  of  Chancery  [in 
paSes       England  or  the  Court  of  Exchequer  in  Ireland*,']  on  tne 
interested  petition  of  any  party  interested  in  such  money, 
benefite  as  to  Order  that  the  same  shall  be  laid  out,  invested, 
leiwror      accumulated,  and  paid  in  such  manner  as  the  said 
reversion.   Court   may   considcr   will   give    to   the    parties 
interested  in  such  money  the  same  benefit  there- 
from as  they  might  lawfully  have  had  from  the 
lease,   estate,   or  reversion  in  respect  of  which 
such  money   shall  have  been  paid,  or  as  near 
thereto  as  may  be. 

The  section  supposes  purchase  money  paid  in  (1)  for  a 

leasehold  interest ;  or  (2)  for  a  reversion  on  a  lease ;  and 

thereupon  the  Court  may  ffive  to  the  parties  interested  the 

same  benefit  as  they  would  have  had  from  the  property 

purchased. 

Corre-^  to        Section  34  of  the  Settled  Land  Act,  1882,  and  this  sec- 

8^34  of       ^^^^  ^^®  similar  enactments,  bo  that  where  the  facts  are 

S.  L.  A.      similar,  decisions  on  sect.  74  are  authorities  on  sect.  34  and 

1882.  vice-rend  {Cottrell  v.  Cottrell,  1885,  28  C.  D.  628). 

1.  Purchase  of  leasehold  interest. 

Tenant  for      Where  the  tenant  for  life  is  entitled  to  leaseholds  which 

life  en-       cannot  be  sold  without  his  consent,  he  is  entitled  to  receive 

an^ty      out  of  the  proceeds  an  annuity  of  such  an  amount  that  the 

which  wiU  payment  of  it  will  exhaust  the  fund  in  the  number  of  years 

run  out  b7  which  the  leaseholds  had  to  run.     If  an  annuity  is  not 

term!         actually  bought,   it  must  be  referred  to  an  actuary  to 

calculate  what  yearly  sum,  if  raised  out  of  the  dividends 

and  corpus  of  the  fund,  will  exhaust  the  fund  in  the  given 

number  of  years,  and  the  amount  so  ascertained  must  be 

paid  to  the  tenant  for  Ufe  {Askeio  v.  Woodhead,  1880,  14 

CD.  27). 

"  There  is  nothing  in  the  Act,"  said  Brett,  L.  J.,  in  that 
case,  •*  which  authorizes  us  to  say  that  the  tenant  for  life  is 
only  to  receive  the  same  income  as  before." 

*  Repealed  by  St.  L.  B.  A.  1892. 
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The  same  principle  had  been  previously  adopted  in  Ee  8eetioii74. 

Phillips'  TruHts  (1868,  6  Eq.  250) ;  though  previously  the 

Court  had  adopted  the  rougher  method  of  dividing  the 
purchase  money  by  the  number  of  years  of  the  term  still  to 
run,  and  paying  the  quotient  annually  to  the  tenant  for 
life  [Re  Money' 8  Trusts,  1862,  2  Dr.  &  Sm.  94 ;  Littlewoody. 
Pattison,  1864, 10  Jur.  N.  8.  875  ;  Re  Treacher's  Settlement, 
1868, 18  L.  T.  810).  In  Re  Pfleger  (1868,  6  Eq.  426),  the 
tenant  for  life  was  allowed  an  annuity  equal  to  the  net 
income  he  had  been  receiving,  but  this  is  overruled  by 
Askew  V.  Woodhead.  The  latter  case  was  followed  in  Re 
Hunt's  Estate,  W.  N.  1884,  p.  181.  See  also  Re  Walsh's 
Tmsts,  1881,  7  L.  E.  Jr.  554,  and  Re  South  City  Market 
Co,,  1884,  13  L.  E.  Jr.  245.  Where  the  income  is  insuffi- 
cient to  keep  down  an  annuity  charged  on  the  property, 
the  (Jeficiency  will  be  made  up  from  time  to  time  by  sales 
of  the  corpus  {Re  Wilkinson,  1849,  3  De  G.  &  Sm.  633). 

If  the  tenant  for  life  has  been  receiving  only  the  actual  Refund- 
income  arisinff  from  the  investment  of  the  purchase  money,  ^^  ^^' 

^      cifinov  to 

upon  his  death  his  estate  will  be  entitled  to  receive  out  of  estate  of 
the  corpus  the  difference  between  the  income  received  and  tenant  for 
the  aggregate  amount  of  the  annuity  calculated  on  the  ^®* 
above  principle   (c/*.   Jejfreys  v.    Conner,  1860,  28  Beav. 
328) ;  and  if  the  term  of  the  lease  ends  in  the  lifetime  of  a 
tenant  for  life  who  has  only  been  receiving  the  dividends 
of  the  purchase  money,  he  is,  it  seems,  entitled  to  the 
corpus  {Re  Beaufoy's  Estate,  1852,  1  Sm.  &  Gr.  2u). 

But  if  a  lease  is  renewable  by  custom  the  rule  does  not  Renew- 
apply,  and  the  tenant  for  life  takes  only  the  actual  income.  *^^®  ^®*®®- 
The  result  is  that  one  property  in  perpetuity  is  substituted  "^^^^^^ 
for  another  property  in  perpetuity.  only  actual 

Thus,  where  leaseholds  under  a  dean  and  chapter,  re-  income, 
newable  by  custom,  had  been  teken,  and  the  purchase 
money,  when  invested  in  3/.  per  cent,  stock,  gave  a 
diminished  income  to  a  tenant  for  life,  he  was  not  entitled 
to  be  recouped  the  deficiency  of  income  out  of  the  corpus 
{Re  Wood's  Estate,  1870,  10  Eq.  572 ;  see  Re  Barber's 
S.  JS*.,  1881, 18  C.  D.  624). 

The  Court  under  this  section  can  deal  only  with  the  sum  No  appor- 
paid  in  specifically  for  leaseholds  or  for  the  reversion ;  ^^^CT^^i 
there  is  no  power  of  apportionment  between  lessor  and  lessee  aeotion 
{Exp,  Ward,  1848, 5  Ey.  Cas.  398 ;  2  De  G.  &  Sm.  4). 

For  a  vcduation  under  special  circumstances  of    the  Option  to 
interest  of  executors  in  leasehold  premises,  where  the  ^^^ 
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86ctioii74.  testator's  sons  had  the  optioii  of  using  the  premises  at  a 
low  rent,  see  Penny  v.  Tenny  (1868,  6  Eq.  227 ;  and  see 
on  this  case  Cripps  on  Compensation,  4th  ed.  p.  105). 

2.  Purchase  of  reversion. 
Bever-  By  the  will  of  a  testator,  who  died  in  1838,  land  was 

limdSi       devised  to  a  tenant  for  life  with  remainder  over  in  fee.    In 
interest      1859  the  tenant  for  life  and  remainderman  concurred  in 
does  not     demising  part  of  the  property  for  twenty-one  years,  at 
ment^f^'  what  was  then  a  rack  rent  of  84/.     In  1868  the  demised 
income.      property  was  taken  by  the  Metropolitan  Board  of  Works, 
and  the  purchase  money  (which  when  invested  would  yield 
200/.  a  year)  was  paid  into  Court  under  the  provisions  of 
this  Act.     It  was  held  that  the  tenant  for  life  was  entitled 
only  to  84/.  a  year  during  the  residue  of  the  term,  and  that 
the  surplus  income  during  that  time  must  be  accumulated 
{Re  Mette's  Estate,  1868, 7  Eq.  72 ;  Re  Wootton's  Estate,  1866, 
1  Eq.  589.    Re  Stetcard's  Estate,  1853,  1  Drew.  636,  under 
which  the  tenant  for  Kfe  took  the  entire  dividends,  has  not 
been  followed), 
rf^tak^^"^      Where  land  was  subject  to  several  leases,  it  was  held 
increased    that,  on  the  date  of  the  falling  in  of  each  lease,  the  tenant 
income  as    for  life  would  be  entitled  to  an  additional  annual   sum 
leases  faU   representing  the  income  of  so  much  of  the  capital  of  the 
purchase  moneys  as  was  attributable  to  the  property  com- 
prised in  the  lease  which  had  fallen  in,  and  of  the  accumula- 
tions thereof,  less  the  rent  under  such  lease  {Re  Wilkes* 
Estate,  1880,  16  C.  D.  597). 

The  above  three  cases  were  approved  in  Cottrell  v. 
Cottrell  (1885,  28  C.  D.  628),  a  case  on  sect.  34  of  the 
Settled  Land  Act,  1882,  where  it  was  held  that  as  between 
the  tenant  for  life  and  the  remainderman,  where  lands 
subject  to  a  beneficial  lease  are  sold  under  the  S.  L.  A. 
1882,  the  tenant  for  life  will,  during  the  unexpired  residue 
of  the  term,  be  entitled  to  so  much  only  of  the  income  of 
the  invested  purchase  moneys  as  equals  the  rents  under  the 
lease,  and  the  rest  of  that  income  must  be  accumulated  for 
the  benefit  of  the  inheritance  until  the  date  when  the  lease 
would  have  expired. 

Where  the  tenant  for  life  arranged  with  lessees,  part  of 
whose  lands  were  taken,  to  pay  her  the  same  rent  as 
before,  it  was  held  that  she  was  not  entitled  to  any  of  the 
dividends  until  the  leases  fell  in  {Re  Griffith's  Will,  1883, 
49  L.  T.  161). 


in. 
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The  lessors  are  entitled  to  receive  out  of  the  purchase  8eotion74. 
money  a  sum  equal  to  the  amount  of  any  fine  to  which,  — 

had  the  property  not  heen  taken,  they  would  have  been  ti©ai^" 
entitled,  such  sum  to  be  received  at  every  period  when  the  leases, 
fine  would  have  been  payable  {Ex  p.  Precentor  of  St.  Fines  pay- 
PauVs  Cathedral,  1855,  1  K.  &  J.  538;  Ex  p.  Dean  of  St.  able  out  of 
Paul's,  1863,  11  W.  E.  482 ;  Ex  p.  Bishop  of  Winchester,  Purchase 
1852,  10  Hare,  137).  ^  °'°''^^- 

But  where,  through  notice  to  treat  having  been  re- 
ceived, the  lease  has  not  been  renewed,  and  the  company 
giving  the  notice  has  afterwards  proved  abortive,  upon  the 
same  lands  being  taken  by  a  second  company  the  lessors 
are  not  entitled  to  payment  out  of  the  purchase  money  of 
the  amount  of  such  fine  {Ex  p.  Bean  of  Wcstminstery  1854, 
18  Jur.  1113). 

Where  lands  belonging  to  an  ecclesiastical  corporation,  Balance  of 
which  are  subject  to  a  beneficial  lease,  are  taken,  the  cor-  income, 
poration  will  receive   out   of  the   dividends  during  the  ^l^^ 
residue  of  the  term  the  amount  of  rents,  and  the  balance  amount  of 
will  be  accumulated  {Ex  p.  Dean  of  St,  PauPs,  supra  ;  Ex  rent,  aocu- 
p.  Dean  of  Gloucester,  1849,  19  L.  J.  Ch.  400;  Exp,  Dean  n^^^^ed. 
of  Christchurch,  1^53,  23  L.  J.  Ch.  149;  Exp,  Archhishap 
of  Canterbury,  1854,  23  L.  T.  0.  S.  219 ;  Ex  p,  Merton 
College,  1862,  1  N.  E.  176).     And  if  the  continued  pay- 
ment  of  the  rents  to  the   person   entitled  is   otherwise 
secured,  the  whole  of  the  dividends  are  accumulated  {Ex  p. 
Dean  of  Battle,  1853,  21  L.  T.  0.  S.  55). 

Where  the  rent  is  nominal,  the  whole  of  the  dividends 
will  be  accumulated  {Ex  p.  Rector  of  Lambeth,  1846,4  Ey. 
Cas.  231 ;  see  Re  B,  of  Bath  ^  Wells,  1853,  2  W.  E.  1). 

On  the  other  hand,  where  the  circumstances  are  such  that  if  pro- 
the  property  can  be  treated  as  being  practically  in  the  pos-  pc^ty  s^^- 
session  of  the  vendors,  the  whole  of  the  dividends  will  be  j^^po^^ 
paid  to  them.  Thus,  where  the  lease  would  in  the  ordinary  eion, 
course  have  been  surrendered  and  a  fresh  lease  granted  for  whole 
building  purposes,  the  corporation   has  been  allowed  to  ^^™® 
take  the  whole  dividends  {Re  Dean  of  Westminster,  1858, 
26  Beav.  214  ;  Re  Hampstcad  Rij.  Co,,  1858,  7  W.  E.  81). 

And  the  whole  dividends  have  been  ordered  to  be  paid 
to  trustees  for  the  maintenance  and  repair  of  a  church, 
notwithstanding  the  existence  of  a  lease  {Exp.  Trustees  of 
St.  Thomas's  Church  Lands,  Bristol,  1870,  23  L.  T.  135). 

WTiere  minerals  were  taken  which  were  subject  to  lease,  Compen- 
and  part  of  the  purchase  money  was  apportioned  to  the  wtioii  for 
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lease. 


8ectio]i74.  lessor,  who  was  a  tenant  for  life  without  impeachment  of 
njinorala  waste,  it  was  held  that  as  the  minerals  were  not  of  such  an 
under  extent  that  they  could  not  possibly  have  been  got  during 
the  life  of  the  tenant  for  life,  he  was  entitled  under 
sect.  74  to  the  apportioned  part  of  the  purchase  money  {Re 
Barrington,  1886,  33  C.  D.  523;  but  qumre  whether  this  is 
consistent  with  Re  Robinson  (1891, 3  Ch.  129 ;  supra,  p.  196). 
As  to  service  of  a  petition  or  summons  by  tenant  for  life 
for  investment  and  payment  of  dividends,  see  Re  Crane^s 
Estatey  infra,  p.  237. 


Section  75. 

On  deposit 
in  Bank  of 
comx)ensa- 
tion  agreed 
or  awarded, 
the  owner 
(including 
Xiersona 
enabled  to 
oonvey) 
shall  con- 
vey :  in  de- 
fault of  con- 
▼eyanoe,  or 
if  claimant 
fails  to  make 
title,  pro- 
moters may 
execute  deed 
poll,  and 
thereupon 
estate 
capable  of 
bemar  con- 
veyed by 
IMurty  to 
agreement 
or  inquiry^ 
shall  vestm 
promoters. 


Deed  Poll  in  Default  of  Conveyance  or  satisfactory 

Title. 

LXXV.  Upon  deposit  in  the  Bank  in  manner 
hereinbefore  provided  of  the  purchase  money  or 
compensation  agreed  or  awarded  to  be  paid  in 
respect  of  any  lands  purchased  or  taken  by  the 
promoters  of  the  undertaking  under  the  provisions 
of  this  or  the  special  Act,  or  any  Act  incorporated 
therewith,  the  owner  of  such  lands,  including  in 
such  term  all  parties  by  this  Act  enabled  to  sell 
or  convey  lands,  shall,  when  required  so  to  do  by 
the  promoters  of  the  undertaking,  duly  convey 
such  lands  to  the  promoters  of  the  undertaking, 
or  as  they  shall  direct;  and  in  default  thereof, 
or  if  he  fail  to  adduce  a  good  title  to  such  lands 
to  their  satisfaction,  it  shall  be  lawful  for  the 
promoters  of  the  undertaking,  if  they  think  fit,  to 
execute  a  deed  poll  under  their  common  seal  if 
they  be  a  corporation,  or  if  they  be  not  a  cor- 
poration, under  the  hands  and  seals  of  the 
promoters,  or  any  two  of  them,  containing  a 
description  of  the  lands  in  respect  of  which  such 
default  shall  be  made,  and  reciting  the  purchase 
or  taking  thereof  by  the  promoters  of  the  under- 
taking, and  the  names  of  the  parties  from  whom 
the  same  were  purchased  or  taken,  and  the 
deposit  made  in  respect  thereof,  and  declaring 
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the  fact  of  such  default  having  been  made,  and  seotion75. 
such  deed  poll  shall  be  stamped  with  the  stamp 
duty  which  would  have  been  payable  upon  a 
conveyance  to  the  promoters  of  the  undertaking 
of  the  lands  described  therein ;  and  thereupon  all 
the  estate  and  interest  in  such  lands  of  or  capable 
of  being  sold  and  conveyed  by  the  party  between 
whom  and  the  promoters  of  the  undertaking  such 
agreement  shall  have  been  come  to,  or  as  between 
whom  and  the  promoters  of  the  undertaking  such 
purchase  money  or  compensation  shall  have  been 
determined  by  a-  jury,  or  by  arbitrators,  or  by 
a  surveyor  appointed  by  two  justices,  as  herein 
provided,  and  shall  have  been  deposited  as  afore- 
said, shall  vest  absolutely  in  the  promoters  of  the 
undertaking ;  and  as  against  such  parties,  and  all 
parties  on  behalf  of  whom  they  are  hereinbefore 
enabled  to  sell  and  convey,  the  promoters  of  the 
undertaking  shall  be  entitled  to  immediate 
possession  of  such  lands. 

A  company  which  has  compulsorilj  taken  land   and  Payment 
applied  it  to  the  purposes  of  the  undertaking  should  pay  ^^  Omrt 
the  purchase  money  into  Court  before  notice  of  motion  for  motion.  • 
that  purpose  is  served.      But  where  difficulties  had  arisen 
as  to  the  title,  the  company  having  taken  possession,  and 
having  used  the  land,  the  costs  of  a  motion  to  pay  the 
purchase  money  into  Court  were  directed  to  be  costs  in  the 
cause  {Williams  v.  Llanelly  Rtj.  Co.,  1868,  19  L.  T.  310). 


Deposit  of  Money  in  the  Bank  in  Default  of  Con- 
veyance or  satisfactory  Title^  or  if  Owner  refuse 
Purchase  Money y  or  be  absent. 

LXXVI.  If  the  owner  of  any  such  land  pur-  seotionTe. 
chased  or  taken  by  the  promoters  of  the  under-  if  own^  oT 
taking,  or  of  any  interest  therein,  on  tender  of  Sd^ 
the  purchase  money  or  compensation  either  agreed  SSe""^ 
or  awarded  to  be  paid  in  respect  thereof  refuse  n45Sfto 
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8ectioii76.  to  accept  the  same,  or  neglect  or  fail  to  make  out 

make  title,    a  title  to  such  lands,  or  to  the  interest  therein 

Z^^^m    claimed    by    him,    to    the    satisfaction    of    the 

a^^at    promoters  of  the  undertaking,  or  if  he  refuse  to 

foSSd^OT     convey  or  release  such  lands  as  directed  by  the 

^*bXe  promoters  of  the   undertaking,    or  if  any  such 

ISJte^^ay  owner  be  absent  from  the  kingdom,  or  cannot 

fatiOT^o""  after  diligent  inquiry  be  found,  or  fail  to  appear 

^it^      on  the  inquiry  before  a  jury,  as  herein  provided 

tSSte^"    for,  it  shall  be  lawful  for  the  promoters  of  the 

undertaking  to  deposit  the  purchase  money  or 

compensation  payable  in  respect  of  such  lands,  or 

any  interest  therein,  in  the  Bank,  in  the  name 

and  with  the  privity  of  the  Accountant-General 

♦Eepeaied  of  the  Court  of  Clianccry  *in  England  or  the  Court 

§[  A.'    '    of  Exchequer  in  Ireland^  to  be  placed,  except  in  the 

1892.         cases  herein  otherwise  provided  for,  to  his  account 

there,  to  the  credit  of  the  parties  interested  in 

such    lands    (describing    them    so    far    as    the 

promoters  of  the  undertaking  can  do),  subject  to 

the  control  and  disposition  of  the  said  Court. 

For  cases  on  this  section,  see  under  sect.  77. 

The  Court  has  jurisdiction  to  order  money  paid  in  imdor 
this  section  to  be  re-invested  under  sect.  69  {Dixon  v. 
Jackson,  1856,  4  W.  R.  450). 

Where  there  are  conflicting  claims  to  the  piu-chase 
money,  it  should  be  brought  into  Court  {Stockport  W.  W. 
Co.  v.  Joicctt,  1865,  13  W.  R.  977). 

Receipt  to  he  given^  and  Lands  to  vest,  on  Deed  Poll 
being  executed^  in  the  Company  as  against  such 
Persons. 

Section??.  LXXVII.  Upon  any  such  deposit  of  money  as 
Upon  last  aforesaid  being  made  the  cashier  of  the  Bank 
b1^*"^  shall  give  to  the  promoters  of  the  undertaking,  or 
promoters  to  the  party  paying  in  such  money  by  their 
^tedeS  direction,  a  receipt  for  such  money,  specifying 
poU,  and    therein  for  what  and  for  whose  use  (described  as 
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aforesaid)  the  same  shall  have  been  received,  and  secUoaTT. 
in  respect  of  what  purchase  the  same  shall  have  thereupon 
been  paid  in ;  and  it  shall  be  lawful  for  the  pro-  ^^  ®«*^^ 
meters  of  the  undertaking,  if  they  think  fit,  to  for  whose 
execute  a  deed  poll,  under  their  common  seal  if  pg^^kTii 
they  be  a  corporation,  or  if  they  be  not  a  cor-  haabeen 
poration  under  the  hands  and  seals  of  the  said  ^eStein^' 
promoters,    or   any   two   of   them,   containing  a  promoters, 
description  of  the  lands  in  respect  whereof  such 
deposit  shall  have  been  made,  and  declaring  the 
circumstances  under  which  and  the  names  of  the 
parties  to  whose  credit  such  deposit  shall  have 
been  made,  and  such  deed  poll  shall  be  stamped 
with  the   stamp   duty  which  would  have   been 
payable  upon  a  conveyance  to  the  promoters  of 
the  undertaking  of  the  lands  described  therein ; 
and  thereupon  all  the  estate  and  interest  in  such 
lands  of  the  parties  for  whose  use  and  in  respect 
whereof  such  purchase  money  or  compensation 
shall  have  been  deposited  shall  vest  absolutely  in 
the  promoters  of  the  undertaking,  and  as  against 
such  parties  they  shall  be  entitled  to  immediate 
possession  of  such  lands. 

This  and  the  previous  section  do  not  contemplate  the  Operation 
case  of  a  claimant  who  shows  no  title  at  all,  or  a  title  21^**" 
which  is  merely  possessory ;  and  if  the  purchase  money  is     ' 
ascertained  hy  agreement  with  such  a  person  and  a  deed 
poll  executed,  it  vests  in  the  promoters  only  the  possessory 
interest  of  the  claimant.      For  the  sections  to  operate  the 
claimant  must  have  some  title  : — 

By  the  term  "  owner  "  in  sect.  76  is  meant  a  person  Who  is  an 
having  «ow^  title,  and  the  provisions  of  this  section  have  ** owner" 
in  view  the  possibiUty  of  the  land  being  subject  to  dower  ^t^'ye. 
or  jointure,  or  some  other  independent  interest  or  estate 
outstanding  in  a  third  party,  who  is  under  no  legal  or 
equitable  obligation  to  concur  in  the  sale,  but  which  does 
not  displace  the  owner's  title  {Douglass  v.  X.  ^'  N,  W!  lit/, 
Co.,  1857,  3  K.  &  J.  173). 

A  surviving  partner  selling  partnership  lands  in  discharge 
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Section  77. 


Possessory 
title. 


Tender  of 
coHts  not 
necessary. 


Compel- 
ling pay- 
ment in. 


of  his  duty  as  survivor  to  wind  up  the  partnership,  is  an 
owner  within  the  meaning  of  sect.  76 ;  and  by  virtue  of 
sections  76  and  77  the  promoters  of  the  undertaking  upon 
depositing  the  purchase  money  in  the  Bank  to  the  credit  of 
the  vendor  and  of  the  representative  of  his  deceased 
partner,  and  executing  a  deed  poll,  would  acquire  all  the 
estate  and  interest  of  both  {S,  C,). 

Where,  upon  a  contract  to  sell  to  promoters  land  with  a 
sixty  years'  title,  the  vendor  showed  only  a  possessory  title 
for  thirty-six  years,  it  was  held  that  by  paying  the  pur- 
chase money  into  the  Bank  and  executing  a  deed  poll 
under  these  sections  the  company  would  get  only  the  pos- 
sessory interest  of  the  vendor.  Consequently  the  vendor 
was  not  entitled  to  compel  the  company  to  pay  the  purchase 
money  into  the  Bank  {Douglass  v.  L.  8f  N,  W,  Ry.  Co,, 
1857,  3  K.  &  J.  173) ;  though  if  the  company  have  gone 
into  possession  under  the  contract,  apparently  the  Court  will 
direct  them,  if  they  do  not  accept  the  title,  to  give  up 
possession  (S,  C), 

And  where  the  company,  having  agreed  with  the  occupier 
for  the  purchase  of  the  fee  simple,  and  finding  that  he  had 
only  a  possessory  title  of  nineteen  and  a  half  years, 
executed  a  deed  poll  and  paid  the  money  into  Court, 
the  effect  of  the  deed  poll  was  held  to  be  to  vest  in  them 
merely  the  interest  of  the  person  with  whom  they  con- 
tracted {Ex  p.  Winder,  1877,  6  C.  D.  696). 

A.  contracted  to  sell  land  to  a  public  body,  but  failed  to 
make  out  any  title  to  a  small  portion  thereof.  Thereupon 
the  public  body  paid  the  purchase  money  of  the  whole  land 
into  Court  under  sect.  76,  and  executed  a  deed  poll  under 
sect.  77  purporting  to  vest  the  whole  of  the  land  in  them- 
selves. It  was  held  that  A.  was  not  "  owner  "  of  the  strip 
of  land  within  the  meaning  of  sects.  76  and  77,  and  that 
under  the  circumstances  the  public  body  could  not  acquire 
the  land  under  those  sections  ( Wells  v.  Chelmsford  Local 
Board,  1880,  15  C.  D.  108 ;  Douglass  v.  L.  ^  N,  W.  Ry. 
Co,,  supra,  followed). 

The  landowner  is  not  entitled  to  refuse  a  tender  of  the 
purchase  money  on  the  ground  that  it  does  not  include  a 
tender  of  costs  {Re  Turner's  Edafe,  1861,  10  W.  E.  128 ; 
infra,  p.  227). 

The  claim  to  compensation  is  not  one  arising  from  con- 
tract ;  it  is  not  a  mere  debt,  but  a  statutable  obligation ; 
and  in  an  action  to  recover  it  the  landowner  may  claim  a 
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mandamus  commanding  the  company  to  pay  the  amount  Section 77. 

into  the  Bank  under  this  section  {Baniett  v.  Met,  Ry,  Co,,  

1866,  16  W.  R.  793). 

On  the  other  hand,  where  money  is  improperly  paid  Wrongful 
into  Court  under  the  section,  the  vendor  can  recover  the  pay^^ent 
amount  in  an  action  for  specific  performance,  and  the  com- 
pany can  get  the  money  out  of  Court  again  {Cooper  v. 
Metrop,  B,  fF.,  1883,  25  C.  D.  472,  p.  480). 

Where  a  sum  assessed  by  a  jury  has  been  paid  into  Interest. 
Court,  and  a  deed  poll  executed  under  this  section,  the 
Court  has  no  jurisdiction  to  make  any  order  as  to  interest 
on  the  money  (Re  Divers^  1855,  1  Jur.  N.  S.  995). 

Investment  and  Application  of  such  Monet/. 

LXXVIII.  Upon  the  application  by  petition  of  SeotionTS. 
any  party  making  claim  to  the  money  so  deposited  bn  appu-' 
as  last  aforesaid,  or  any  part  thereof,  or  to  the  chdmant 
lands  in  respect  whereof  the  same  shall  have  been  Court  may 
so  deposited,  or  any  part  of  such  lands,  or  any  ^^ey  do- 
interest  in  the  same,  the  said  Court  of  Chancery  posited 
*m  England  or  the  Court  of  Exchequer  in  Ireland^  sect^re  to 
may,  in  a  sunimary  way,  as  to  such  Court  shall  ^^' 
seem   fit,    order   such   money   to  be  laid  out  or  may  ordw 
invested  in  the  public  funds,  or  may  order  distri-  ^q^^"' 
bution   thereof,    or    payment   of    the    dividends  payment 
thereof,  according  to  the  respective  estates,  titles,  ^1^" 
or  interests  of  the  parties  making  claim  to  such 
money  or  lands,  or  any  part  thereof,  and  may 
make  such  other  order  in  the  premises  as  to  such 
Court  shall  seem  fit. 

For  form  of  apphcation  and  for  evidence,  see  mpra^ 
pp.  2U0  et  seq. 

For  payment  of  capital  money  to  trustees,  see  supra,  p.  197.  Payment 
Where  the  vendor  has  obtained  an  order  directing  pay-  ^°*.?^ 
ment  of  the  purchase  money  on  a  certain  day,  and  the  money, 
company,  alleging  defect  of  title,  pay  the  money  into 
Court  under  this  section,  the  Court,  upon  being  satisfied  as 
to  the  title,  has  jurisdiction  to  order  the  money  to  be  paid, 
to  the  vendor  {GalUers  v.  Met,  Ry,  Co,,  1871,  11  Eq.  410). 

*  Repealed  by  St.  L.  R.  A.  1892. 
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BectionTS.       On  petitionforpaj  ment  out  of  money  paid  in  in  pursuance 

" of  an  award,  the  petitioners  subsequently  to  the  arbitration 

Appor-       having  discovered  that  they  were  not  entitled  to  a  portion 
wh^^no    ^^  ^^®  land,  an  apportionment   was  ordered   under  this 
title  to        section,  the  petitioners  paying  the  costs  of  such  apportion- 
part  of        ment  {Be  Akton's  Estate,  1856,  6  W.  E.  189). 
^^^'  For  payment  of  dividends,  see  svpra,  p.  205. 

Mort-  Where  the  amount  of  the  mortgage  exceeds  the  money 

gageefl.       paid  in,  the  whole  will  be  paid  out  to  the  mortgagee,  in- 
cluding a  sum  allowed  for  loss  of  profits  in  the  business 
carried  on  upon  the  mortgaged  premises  {Pile  v.  Pile,  Ex 
]),  Lambton,  1876,  e3  C.  D.  3b). 
Transfer         A  company  having  paid  money  into  Court,  and  then 
of  mort-     taken  an  assignment  of  a  mortgage  on  the  land,  may  have 
fomo^v     ^^®  purchase  money  paid  out  to  them  as  mortgagees  under 

^    ^'    this  section  {Me  Marriage,  1861,  9  W.  E.  777,  843). 

Arrears  of       A  mortgagee,  on  petitioning  for  payment  of  his  mort- 

interest.      gage  money  out  of  money  in  Court,  can  only  obtain  six 

years'  arrears  of  interest  {Ee  Stead^s  Mortgaged  Estates^ 

1876,  2  C.  D.  713). 

Court  can        A  jury  Or  arbitrator,  acting  under  this  Act  simply,  can 

ascertoin     ^^y  assess  the  value  of  the  interest  claimed,  and  not  the 

interest  of  right  to  that  interest,  and  if  the  money  value  so  assessed 

claimant,    is  paid  into  Court  under  this  section,  the  Court  is  bound  to 

decide  the  question  of  right — e,g,,  whether  a  lessee  had  a 

right   of   perpetual  renewal ;    or  whether,   by  reason  of 

expenditure,  he  has  an  equity  in  a  lease  which  is  void  at 

law — and  if  it  turns  out  that  the  claimant  has  not  the 

interest  he  claimed,  but  some  different  interest,  the  Court 

will  apply  its  own  ordinary  machinery  to  ascertain  the 

value  of  the  actual  interest,  and  after  paying  the  amount 

of  such  value  to  the  claimant,  will  return  the  remainder  of 

the  money  to  the  company  paying  it  into  Court  {Brandon 

V.  Braudmr,  1864,  2  Dr.  &  Sm.  305;  Ex  p.  Cooper,  1866, 

13  W.  E.  364;  Be  Haijne,  1865,  13  W.  E.  492). 

Adverse  Where  the  compensation  is  assessed  by  arbitration,  but, 

claimants,   owing  to  an  adverse  claim  being  made,  the  company  are 

not  satisfied  with  the  title  and  pay  the  money  into  Court, 

a  petition  for  payment  out  should  be  served  on  the  adverse 

claimant  in  order  that  it  may  be  seen  whether  the  matter 

can  be  decided  on  petition  {Be  Manor  of  Lotcestoft  ^  O,  E, 

Bf/.  Co.,  1883,  24  C.  D.  253;  see  Ex  p.  Issauchaud,  1839, 

8'Y.  &C.  721). 
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Until  Contrary  shown^  Parti/  in  Possession  to  he 

deemed  tlie  Owner. 

LXXIX.  If  any  question  arise  respecting  the  'action 79. 
title  to  the  lands  in  respect  whereof  such  moneys  Persons  in 
shall  have  been  so  paid  or  deposited  as  aforesaid,  ^^ew 
the  parties  respectively  in  possession  of  such  lands,  to  be 
as  being  the  owners  thereof,  or  in  receipt  of  the  e^lSed 
rents  of  such  lands,  as  being  entitled  thereto  at  until  oon- 
the  time  of  such  lands  being  purchased  or  taken,  sWn; 
shall  be  deemed  to  have  been  lawfully  entitled  to  *^^ 
such  lands,   until  the  contrary  be  shown  to  the  be  paid  out 
satisfaction  of  the  Court ;  and  unless  the  contrary  ^  ^^®™- 
be  shown  as  aforesaid,  the  parties  so  in  possession, 
and  all  parties  claiming  under  them,  or  consistently 
with  their  possession,  shall  be  deemed  entitled  to 
the  money  so  deposited,  and  to  the  dividends  or 
interest  of  the  annuities  or  securities  purchased 
therewith,  and  the  same  shall  be  paid  and  applied 
accordingly. 

This  section  applies  only  to  the  jurisdiction  of  a  court  Applica- 
of  equity  in  ordering  money  to  be  paid  out,  and  not  to  ^^^^ 
that   of  a  court  of   law  in   determining  the  rights   of 
parties  in  an  issue  {Exp,  Freemen,  8fc.  of  ISunderland,  185:^, 
1  Drew.  184). 

It  is  the  duty  of  the  company  to  state  to  the  Court  the  Duty  of 
diflBoulties,  and  to  see  the  whole  case  brought  forward,  but  ?o™P«»y 
not  to  argue  any  point  in  it  {Re  Perry* s  Edatey  1855,  1  disputed 
Jut.  N.  S.  917).  ^  ^  title. 

It  seems  that  money  will  be  paid  out  to  the  person  in  Proof  of 
undisputed  possession  without  his  being  compelled  to  prove  ^^^' 
his  title  adversely,  and  under  such  circumstances  a  petition 
for  payment  out,  or  for  investment,  need  not  be  served  upon 
any  other  person  than  the  company  {Re  StetTi/s  EstatCy 
1855,  3  W.  R.  5G1),  the  reason  being  that  a  person  who, 
for  public  purposes,  is  obliged  by  Act  of  Parliament  to 
dispose  of  some  little  corner  of  his  estate,  which  may  be  a 
very  large  and  valuable  one,  is  not  to  have  his  whole  estate 
and  title  brought  into  jeopardy.  The  legislature  has 
anxiously  provided  that  the  Court  shall  not,  upon  occasions 
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Section  79.  of  applications  for  payment  of  purchase  money,  deal  with 

the  property  in  any  way  whatever  which  can  affect  the 

title,  unless  it  be  shown  so  clearly  as  to  be  beyond  question 

that  there  must  be  litigation  on  the  question  of  title  (V.-C. 

Wood  in  Re  St.   Pancras  Burial  Orotaid,  1866,  3  Eq. 

p.  183;  see  JExp.  Grainge,  1838,  3  Y.  &  C.  62). 

PoBsesBOTy      Where  at  the  time  the  land  is  taken  by  the  company 

title.  \^Q  person  in  possession  has  acquired  a  good  possessory 

'^i^le  com-  title,  the  money  will  be  ordered  to  be  paid  to  him  at  once. 

^®     '       Thus  a  possessory  title  to   foreshore,  proved  by  acts  of 

ownership  for  over  twenty  years  all  consistent  with  the 

documentary  evidence,  is  sufficient  to  entitle  the  possessor 

to  payment,  although  no  grant  from  the  Crown  is  produced 

{Re  Alston's  Estate,  1856,  5  W.  R.  189). 

Payment  was  ordered  to  a  person  who  had  a  possessory 
title  for  twenty-nine  years  {Ex  p.  Wehatery  W.  N.  1866, 
246). 

Payment  of  dividends  was  ordered  to  persons  deriving 

title  under  a  mortgagee  who  had  entered  into  possession 

more  than  forty  years  before,  without  prejudice  to  any 

question  of  liability  to  other  parties  {Re  Cook' 8  Estate,  1863, 

8L.  T.  759). 

PoBsession       ^  person  showing  title  by  adverse  possession  for  twenty- 

altep^*^     six  years  after  the  expiration  of  a  long  term  to  land  taken 

termiiia-     under  the  Act  will,  in  the  absence  of  any  claim  by,  or 

tion  of        evidence  of  the  existence  of,  the  reversioner,  be  deemed  to 

®**®'  be  the  owner  of  the  land,  and  entitled  to  the  purchase 

money  under  sect.  79  {Re  Metrop,  Street  Irnproveme^it  Act^ 

1877;  Exp,  Chamberlain,  1880,  14  Ch.  D.  323). 

Money  lodged  in  Court  under  the  L.  C.  A.  was  paid 
out  on  a  title  based  on  continued  possession  by  a  tenant 
without  payment  of  rent  lot  fifteen  years  after  the  expi- 
ration of  his  own  and  the  next  superior  interest  {Ex  p. 
Forde,  1894,  1  I.  E.  156). 

But  in  Gcdye  v.  Comm,  of  Works  (1891,  2  Ch.  630),  it 

was  doubted  whether  Ex  p,  Chambei^lain,  sxqyra,  did  not  go 

too  far,  it  being  apparently  not  shown  that  the  occupant 

was  in  as  owner  (see  pp.  638,  639). 

Inchoate         If  at  the  time  of  the   company  taking  the  land  the 

I>oflfle88ory  Statute  of  Limitations  has  not  fully  run,  and  the  pos- 

^^^'  sessor's  title  consequently  is  only  inchoate,  it  seems  that 

the  money  will  remain  in  Court  until  the  statute  has  run, 

and  will  then  be  paid  out  to  the  former  possessor,  provided 

no  claim  by  the  true  owner  has  been  made  in  the  mean- 


APPLICATION  OF  MONEY.  223 

time  {Re  Winder,  1877,  6  0.  D.  696 ;  Re  Evans,  1873,  42  8ectAon79. 

L.  J.  Ch.  357;  contra,  Exp.  Hollinaworth,  1871, 19  W.  R. 

680). 

If,  however,  the  possessor  is  entitled  for  a  limited  Title 
interest — ^as  for  a  t^rm  of  years — and  the  statute  has  not  ^™taiit 
even  begun  to  operate  in  his  favour  when  the  land  is 
taken,  he  cannot  become  entitled  to  the  purchase  money, 
notwithstanding  that  he  would  probably  have  remained  in 
possession  after  the  expiration  of  his  interest,  and  would 
have  acquired  a  title  to  the  land,  had  it  not  been  taken 
{Qedye  v.  Commissioners  of  Works,  1891,  2  Ch.  630). 

Costs  in  Cases  of  Money  paid  into  Court. 
LXXX.  In  all  cases  of  moneys  deposited  in  ggotionso. 
the   Bank   under  the   provisions  of   this  or  the  incaaeaof 
special  Act,  or  an  Act   incorporated  therewith,  i^^^ 
except  where  such   moneys  shall  have   been  so  oepttiroilgh 
deposited  by  reason  of  the  wilful  refusal  of  any  fault  of  ^ 
j)arty  entitled  thereto  to  receive  the  same,  or  to  court  may 
convey  or  release  the  lands  in  respect  whereof  motemto 
the  same  shall  be  payable,  or  by  reason  of  the  (ijcontsof 
wilful  neglect  of  any  party  to  make  out  a  good  lap^i; 
title  to  the  land  required,  it  shall  be  lawful  for  mterim 
the  Court  of  Chancery  *in  England  or  the  Court  of  m)  coste  oV 
Exchequer  in  Ireland  to   order  the   costs  of   the  mentin 
following  matters,  including  therein  all  reason-  (iv)^co8t8of 
able  charfi^es  and  expenses  incident  thereto,  to  be  orders?©* 

*^  *  -      -  -  '  these  pur- 


is  to  say,)  the  costs  of  the  purchase  or  taking  of  ^ywrnds' 


paid  bv  the  promoters  of  the  undertaking ;   (that  posesandfor 

..  "x.-i'*^  fi.i  1  .1.^  /*  payinent  of 

dividends 
principal, 
except  ooi 
due  to 
adverse 

herein  otherwise  provided  for,  and  the  costs  of  the   *^  ^^ 


the  lands,  or  which  shall  have  been  incurred  in  except  costs 


consequence  thereof,  other  than  such  costs  as  are  adverse 


investment  of  such  moneys  in  Government  or 
real  securities,  and  of  the  re-investment  thereof 
in  the  purchase  of  other  lands,  and  also  the  costs 
of  obtaining  the  proper  orders  for  any  of  the 
purposes  aforesaid,  and  of  the  orders  for  the  pay- 
ment of  the  dividends  and  interest  of  the  securities 

*  Repealed  bj  St.  L.  B.  A.  1892. 
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flection  80.  upon  which  such  moneys  shall  be  invested,  and 

for  the  payment  out  of  Court  of  the  principal  of 

such  moneys,  or  of  the  securities  whereon  the 

same  shall  be  invested,  and  of  all  proceedings 

relating  thereto,  except  such  as  are  occasioned  by 

Co8tsof     litigation  between   adverse  claimants:  Provided 

re-mvart-  always,  that  the  costs  of  one  application  only  for 

ment  in      rc-invcstment  in  land  shall  be  allowed,  unless  it 

l&ncl  to  bo  

aUowed,     shall  appear  to  the  Court  of  Chancery  *m  England 

CoMt*        ^^  ^'^^  Court  of  Exchequer  in  Ireland  that  it  is  for 

otherwise   the  benefit  of  the  parties  interested  in  the  said 

ordere.       moneys  that  the  same  should  be  invested  in  the 

purchase    of    lands  in    diflPerent    sums    and   at 

different  times,  in  which  case  it  shall  be  lawful 

for  the  Court,  if  it  think  fit,  to  order  the  costs  of 

any  such  investments  to  be  paid  by  the  promoters 

of  the  undertaking. 

Costs,  if  It  was  formerly  the  rule  that  in  proceedings  under 
by\Stute  statutes  no  costs  could  be  awarded  except  such  as  were 
are  in  dis-  authorized  by  the  particular  statute.  Thus,  where  a  special 
cretionof  ^^t,  not  incorporating  the  L.  C,  A.,  provided  only  for  the 
^  '  payment  by  the  company  of  the  costs  of  re-investment  in 
land,  no  costs  could  be  given  of  a  petition  for  payment 
out  {Re  Cherry's  8.  E.,  1862,  31  L.  J.  Ch.  351 ;  4  D.  F. 
&  J.  332  ;  He  Charity  Schools  of  8t,  Dunstan-in-Uui'  West^ 
1871,  12  Eq.  537).  And  this  rule  was  not  altered  by 
R.  S.  C.  Ord.  65,  r.  1,  since  under  that  rule  the  Court  had 
no  jurisdiction  to  give  costs  where  costs  could  not  have 
been  given  before  the  Order  {Re  Mills'^  Estate^  1886,  34 
C.  D.  24,  overruling  Ex  p.  Mercers'  Co.,  10  C.  D.  481, 
and  Re  Lee  4;  Hemingway,  1883,  24  C.  D.  669).  But  a 
further  discretion  as  to  costs  is  conferred  by  the  Judicatiu:e 
Act,  1890,  8.  5,  and  where  an  Act  enabling  a  public  body 
to  take  land  compulsorily  contains  no  provision  aa  to  costs 
of  payment  out  of  Court  of  money  paid  in  imder  the  Act, 
0uch  costs  can  be  imposed  on  the  public  body  under  that 
section  {Re  Fishery  1894,  1  Ch.  450,  where  land  had  been 
taken  under  57  G^eo.  3,  oxxix.). 

«  Repealed  by  St.  L.  B.  A.  1892. 
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But  while  a  disoretion  as  to  costs  is  thus  given  in  oases  SectionSO. 
not  provided  for  by  the  statute,  it  is  still  essential  to  gt^tutory 
determine  whether  sect.  80  applies  to  any  particular  case,  costs  ex- 
f or  then  the  statutory  rule  excludes  the  discretion  of  the  dnde  dis- 
Court  under  R  8.  C.  Ord.  65,  r.  1,  and  the  Judicature  ^^^Ji'"''* 
Act,  1890,  s.  5  {Hasher  v.  Wood,  1885,  54  L.  J.  Q.  B.  ' 

419).  "  The  rules  of  the  S.  C.  do  not  override  the  provi- 
sions of  special  statutes  giving  special  costs  in  particular 
cases"  {Reeve  v.  Gibson,  1891,  1  Q.  B.  p.  660). 

The  section  applies  where  money  is  paid  in  "  under  the  When 
provisions  of  this  or  the  special  Act,  or  an  Act  incorporated  *®*^*ij^ 
therewith."  The  "  special  Act "  must  be  an  Act  passed 
since  the  L.  0.  A.  (s.  2),  and  in  most  cases  arising 
at  the  present  time  the  money  is  paid  in  under 
the  L.  0.  A.  or  a  "  special  Act."  Hence  sect.  80 
dearly  applies.  Cases  occasionally  occur,  however,  in 
which  money  is  paid  in  under  the  provisions  of  an  Act 
passed  before  the  L.  C.  A.  and  then  a  question  arises 
whether  there  is  any  subsequent  Act  relating  to  the  same 
undertaking  which  has  the  effect  of  making  sect.  80  appli- 
cable. If  the  effect  of  a  subsequent  Act  taken  with  the 
prior  Act  is  to  leave  the  payment  into  Court,  and  the 
subsequent  dealing  with  the  money,  subject  to  the  provisions 
of  the  prior  Act,  then  sect.  80  is  excluded  {Re  Cherry^s 
8,  JE.j  supra ;  Re  MiW  Estate^  supra ;  Re  St,  Kathanne^s 
Dock  Co.,  1866,  14  W.  R.  978 ;  see  supra,  p.  48). 

If,  on  the  other  hand,  an  amalgamation  or  extension  Act, 
passed  after  the  L.  C.  A.,  has  the  effect  of  re-enacting 
the  provisions  of  the  earlier  Act,  then  the  earlier  Act  is  an 
"Act  incorporated"  with  the  special  Act  and  sect.  80 
applies.  "If  the  special  Act  contains  and  repeats  the 
provisions  which  are  contained  in  the  original  Act  for  the 
purpose  of  effecting  the  purposes  of  the  Amalgamation 
Act,  then  the  original  Act  is  to  be  considered  as  an  Act 
incorporated  with  the  Amalgamation  Act "  {Re  Ellison^ s 
Estate,  1856,  8  D.  M.  &  G.  62,  68 ;  Ex  p.  Eton  CoIUge, 
1850,  20  L.  J.  Ch.  1 ;  Re  Edmeade's  Estate,  1860,  10  W. 
R.  327 ;  cf.  Re  Holdm's  Estate,  1855,  3  W.  R.  644)  ;  and 
it  is  immaterial  whether  the  transaction  was  complete 
before  1845  or  no  {Re  Ellison^ s  Estate,  overruling  Re 
NeachelVs  Trusts,  1855,  3  W.  R.  634). 

As  to  the  effect  of  a  written  undertaking  by  the  com-  Under- 
pany,  on  agreeing  the  amount  of  compensation,  to  pay  costs  f^^^;^^ 
on  the  same  being  ascertained  under  their  Act,  when  the  aoooiding 

J.  Q 


226  LANDS  CLAUSES  CONSOLIDATION  ACT,  1845. 

8Mtion80.  company's  Act  gave  costs  only  where  the  amount  of  com- 
toBDecial  P^i^sation  was  settled  before  justices,  see  Marquis  of 
Act.  Droghcda  v.  Gt,  S.  Sf  W.  By.  Co.,  1847, 12  Ir.  Eq.  E.  103. 

Monev  For  an  order  to  be  made  under  sect.  80,  the  money  must 

™'^' to     ^^^^     ®^  actually  paid  into  the  Bank  of  England ;  pay- 
^^u^       ment  into  another  bank  by  agreement  of  the  parties  will 
not   do   {Re  JEastern  CountieSy  8fc.  By.  Co, ;  Ex  p.  Cave, 
18o5,  26  L.  T.  0.  S.  17b). 

But  provided  there  is  payment  into  the  Bank  under  the 

Act,  sect.  80  applies  equally  whether  the  payment  is  made 

under  an  earlier  or  a  later  section.    Consequently  a  deposit 

in  Court  under  sect.  85  renders  the  company  liable  to  the 

costs  provided  for  by  sect.  80,  although  the  payment  into 

Court  of  the  actual  purchase  money  does  not  in  the  result 

become  necessary  {Ex  p,  Fiotrer,  1866,  1  Ch.  599 ;  Ex  p. 

Morris,   1871,   12   Eq.   418).     The  introductory  words 

clearly  embrace  the  case  of  moneys  deposited  under  sect.  85 

{Charlton  v.  BoUenton,  1884,  28  C.  D.  p.  246). 

Right  to         The  right  to  costs  is  lost  by  wilful  refusal  to  receive  the 

costs  lost    compensation  or  to  convey,  or  wilful  neglect  to  make  a 

default       *^*^®  5  ^^*'  ^^  ^^  parties  are  in  fault,  no  costs  will  be  given 

'       {Exp,  i>//y,  1 849,  12  Ir.  Eq.  E.  398).^  ^ 
Wilful  It  is  not  wilful  refusal  where  the  petitioner,  considering 

refusal  to    ^^  award  to  be  invalid,  takes  proceedings  to  have  it  set 
pur^se     aside,  though  ultimately  unsuccessful,  and  refuses  to  accept 
monej.       the  amount  awarded  when  tendered  by  the  company  {Ex 
p.  Bradshaw,  1848,  16  Sim,  174 ;  Ex  p,  Laicson,  1868,  17 
W.  E.  186). 

Nor  is  it  wilful  refusal  where  the  vendor,  who  has  agreed 
to  take  a  lease  of  part  of  the  land  from  the  company, 
insists  that  the  sale  and  the  lease  shall  be  completed  simul- 
taneously, and  refuses  to  accept  the  purchase  money  unless 
this  is  done  {Be  Windsor,  8fc,  By.  Act,  1850, 12  Beav.  522). 
To  exclude  the  vendor's  right  to  costs  there  must  be 
no  reason,  or  the  refusal  must  be  merely  capricious. 
"Where  there  is  a  fair  objection,  a  party  is  not  to  be 
treated  as  having  wilfully  refused  because  the  reason  for 
his  refusal  happens  afterwards  to  turn  out  to  be  untenable  " 
{S.  C,  per  Lord  Langdale,  M.  E.). 

When  the  petitioner  questions  the  right  of  the  promoters 
to  take  his  land,  and  takes  the  opinion  of  counsel,  which  is 
adverse  to  the  right,  and  refuses  to  accept  the  purchase 
money  when  tendered  or  execute  the  conveyance,  subse- 
quently however  doing  both,  his  conduct  does  not  amount 
to  wilful  refusal  {Exp.  Dashicood,  1866,  6  W.  E.  125). 
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Where  the  landowner  believes  on  reasonable  grounds  SectionSO. 
that  the  notice  to  treat  has  not  been  properly  served,  and 
hence  refuses  to  accept  the  purchase  money,  this  is  not 
"  wilful  refusal "  under  sect.  80  {Ex  p.  Railstonj  1851,  15 
Jut.  1028). 

But  a  vendor  has  no  right  to  insist  upon  payment  of  his 
costs  with  the  purchase  money  before  the  company  take 
possession.  The  legislature  intended  to  give  the  power  of 
taking  possession  promptly,  and  it  could  not  be  supposed, 
therefore,  that  the  company  must  wait  until  the  vendor's 
costs  are  taxed.  Consequently,  if  the  demand  for  costs 
results  in  the  purchase  money  being  paid  into  the  Bank, 
the  vendor  will  not  be  allowed  the  costs  of  a  petition  for 
payment  out  {Re  Turner's  mtate,  1861,  10  W,  R.  128). 

Where  a  vendor  is  not  able  to  convey  a  clear  title  by  WilM 
reason  of  his  not  having  paid  off  incumbrances  of  a  larger  ^^^^  *® 
amount  than  the  land  proposed  to  be  taken,  this  is  not  a 
wilful  refusal  or  neglect  to  convey  within   sect.  80  {Re 
Crystal  Palace  Ry,  Co. ;  Re  DiverSy  1855,  1   Jur.  N.  S. 
995). 

If  the  landowner  fails  to  deliver  a  statement  of  title  Wilfnl 
within  the  time  prescribed  by  the  statutory  notices,  this  is  ^^^^^ 
wilful  neglect  to  make  title  within  sect.  80  {Re  Corpora- 
tian  of  Dublin  ;  Ex  p.  Bmcling,  1^81,  7  L.  R.  Ir.  173) ; 
but  there  is  no  wilful  default  to  make  title  in  a  case 
where  a  doubt  as  to  the  title  arises  on  a  will,  and  the  Court 
is  called  upon  to  put  a  construction  on  the  will  {Re  Wood^ 
bum's  Trusts,  1865,  13  L.  T.  237). 

The  Court  has  jurisdiction  to  refuse  the  applicant  his  Forfeitiiro 
costs  if  by  his  conduct  he  has  caused  imdue  expense  to  the  ®^  appli- 
company,  though  it  cannot  order  such  extra  expense  to  be  oostB. 
deducted  from  the  compensation  {Ex  p.  Topple^  1871,  19 
W.  R.  1058). 

1.  Costs  of  purchase  or  taking  of  lands. 

Where  the  company  take  a  part  of  land  subject  to  a  Appor- 
lease,  the  costs  of  an  apportionment  of  the  rent  ate  pay-  tionment 
able  under  this  section,  and  not  as  costs  of  conveyance  °  '^  ' 
under  sect.  82  {Ex  p,  Bucky  1863,  1  H.  &  M.  519  ;  where, 
however,  since  the  money  had  not  been  paid  into  Court, 
sect.  80  did  not  apply). 

Sect.  80  only  applies  to  costs  which  are  not  otherwise  Costa 
provided  for ;  it  does  not  apply,  for  instance,  to  the  expense  *^^®^^^2® 

q2  ?r^ 


lor. 
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SeetionSO.  of  the  jury  process  (s.  51),  or  to  the  expense  of  conveyance 

(s.  82 ;  JEx  p,  G,  N.  Ry.  Co,,  1848,  16  Sim.  169) ;  and  it 

does  not  apply  to  the  costs  of  an  action  arising  out  of  the 
taking  of  the  lands ;  these  should  he  provided  for  in  the 
action  {8,  C). 

Where  sect.  34  of  this  Act  is  not  incorporated  in  the 
special  Act,  the  Court  can  give  the  costs  of  arbitration 
under  sect.  80,  notwithstancfing  that  express  power  to 
award  costs  is  given  to  the  arbitrator  by  the  special  Act 
{Re  Fardoe^s  Account  8f  Epping  Forest  Act,  W.  N.  1882, 
p.  33). 
Lmiatio.  The  costs  of  obtaining  the  sanction  of  the  judge  in 
lunacy  to  a  sale  of  land  of  a  lunatic  are  payable  by  the 
company  {Re  Taylor,  1849, 1  Mac.  &  G.  210  ;  1  H.  &  Tw. 
432). 
Land  snb-  Where  the  land  with  respect  to  which  notice  to  treat  is 
a^on.  given  is  the  subject  of  an  administration  action,  the  costs 
of  an  application  in  the  action  to  obtain  the  direction  of 
the  Court  as  to  the  course  to  be  taken  with  respect  to  the 
notice,  are  payable  by  the  company,  notwithstanding  that 
in  the  result  the  sum  ofEered  by  the  company  is  accepted 
{Haynes  v.  Barton,  1861,  1  Dr.  &  8m.  p.  496 ;  1866, 1  Eq. 
422  ;  and  as  to  the  costs  of  orders  in  the  action,  see  infra, 
p.  241). 

2.  Costs  of  interim  investments. 

[ntenm  The  costs  of  an  interim  investment  of  money  in  Court 

under  the  Act,  pending  the  re-investment  in  the  purchase 

of  other  lands,  are  payable  by  the  company,  even  though 

a  contract  for  re-purchase  has  been  entered  into,  provided 

the  proceeding  is  not  vexatious  {Re  Liverpool,  8fc.  Ry,  Co., 

1863,  17  Beav.  392)  ;  and  the  company  pay  the  costs  of  a 

change    of    interim    investment,   the  change  not  being 

capricious  {Re  Brown,  1890,  63  L.  T.  131). 

Inveflt-  Money  in  Court  under  sect.  70  can  be  invested  as  "  cash 

ment  not    under  the  control  of  the  Court,"  and  costs  of  such  invest- 

limitedto   ment  will  be  allowed,  although  it  is  not  in  securities 

reSl^secu-    mentioned  in  sect.  80  {Re  Brown,  1890,  63  L.  T.  131). 

rities.  The  company  pay  the  costs  of  an  interim  investment 

authorized  by  sect.  32  of  the  S.  L.  A.  1882,  though  the 

costs  may  exceed  the  expense  of  an  investment  in  consols 

{Re  Hanbury's  Trusts,  1883,  31  W.  E.  784). 

Inyent-  An  investment  on  mortgage  is  an  interim  investment, 

and  after  an  investment  in  consols,  the  company  are,  in 


invest- 
ment. 


ueut  on 
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general,  bound  to  pay  the  costs  of  a  subsequent  investment  SeotionSO. 
on  mortgage,  without  any  condition  as  to  the  costs  of  any      YUttute 
future  permanent  investment  {Re  BlytK%  TtnistSy  1873,  16  aftw^m- 
Eq.  468;  Be  Sewarfs  Edate,  J874,  18  Eq.  278;  over-  boIb. 
ruling  Re  Flemon's  Trusts,  1870,  10  Eq.  612).     But  where 
upon  a  re-investment  on  mortgage  it  is  ordered  that  such 
re-investment  shall  be  treated  as  a  permanent  re-invest- 
ment, the  company  are  not  liable  to  pay  the  costs  of  any 
future  application  with  respect  to  the  purchase  moneys 
{Re  Rectory  of  Gedling,  1885,  53  L.  T.  244). 

The  costs  of  re-investment  include  the  broker's  commis-  Broker- 
sion  {Ex  p.  Corporation  of  Trinity  House,  1843,  3  Hare,  ^^' 
95).  This  is  paid  by  the  petitioner  and  allowed  as  costs 
against  the  company  {Re  Wilson,  1853,  1  W.  R.  504 ;  Re 
Rraithwaite^s  Trust,  1853,  1  Sm.  &  G.  App.  xv.).  The 
contrary  rule  in  Ex  p,  Harhorough,  1853,  17  Jur.  1045, 
has  not  been  followed  (Seton,  5th  ed.  p.  2011).  The 
official  broker  must  be  employed  {Re  W.  Riding  ^  Lane, 
Ry.  Bill,  W.  N.  1876,  p.  80). 


3.  Costs  of  re-mvestment  in  land. 

The  costs  of  re-investment  in  land  must  be  paid  by  the  AjP?**?* 
company,  although  the  applicants  are  absolutely  entitled  ^titled  ^ 
{Re  Jones'  Trust  Estate,  1870,  18  W.  R.  312 ;  of.  Re  I)e 
Beauvoir,  1860,  2  D.  F.  &  J.  5,  where  the  point  was  con- 
sidered doubtful). 

Sect.  80  is  narrower  than  sect.  69  inasmuch  as  it  does  Discharge 
not  refer  to  the  costs  of  discharge  of  incumbrances.  Hence,  ^  «»c'im- 
where  it  is  proposed  to  apply  the  money  in  this  way,  the 
company  do  not  bear  the  costs  of  paying  off  the  incum- 
brances, but  only  of  the  application  to  the  Court  {Re 
Mark's  Trusts,  W.  N.  1877,  p.  63 ;  Re  Lord  Stanley  of 
Alderleifs  Estate,  1872,  14  Eq.  227 ;  Ex  p,  Sheffield  town 
Trustees,  1860,  8  W.  R.  602  ;  Ex  p.  Earl  of  Sardwicke, 
1848,  17  L.  J.  Ch.  422 ;  cf  Ex  p,  Richards,  1890,  25 
L.  R.  Ir.  175). 

The  purchase  of  a  leasehold  interest  in  other  estates 
held  on  the  same  trusts  is  in  general  regarded  as  the 
discharge  of  an  incumbrance,  and  the  costs  are  not  payable 
by  the  company ;  only  the  costs  of  obtaining  the  fund  out 
of  Court  are  allowed  {Re  M.  8.  8f  L.  Ry.  Co. ;  Exp.  Corp. 
of  Sheffield,  1855,  21  Beav.  162;  cf.  Ex  p.  Corp.  of  Lon- 
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building. 


don,  1868,  5  Eq.  418).  Bat  the  rule  is  different  in  the 
case  of  a  purchase  under  this  Act  and  the  Episcopal  and 
Capitular  Estates  Act,  1851,  and  the  company  pay  the 
costs  of  the  application  of  the  money  in  buying  up  a  lease 
of  other  lands  belonging  to  the  see  {Ex  p,  B.  of  London^ 
1860,  2  D.  F.  &  J.  14 ;  Ex  p.  Dean  of  Manchester,  1873, 
28L.  T.  184).^ 

The  application  of  purchase  money  to  the  redemption  of 
land  tax  has  been  allowed  and  the  costs  thrown  on  die  com- 
pany, either  on  the  ground  that  it  is  a  re-investment  in  land 
within  sect,  m  {Re  L.  B.  8f  8,  C.  By,  Co,,  1854, 18  Beav. 
608) ;  or  that  it  is  an  investment  within  the  intention  of 
the  Act  {In  re  Bethlem  Hospital,  1875,  19  Eq.  457 ;  Exp, 
St.  Katharine's  Hospital,  1881, 17  C.  D.  378 ;  Exp.  Beddoes, 
1854,  2  Sm.  &  G.  466). 

On  the  petition  of  all  parties  interested,  a  railway  com- 
pany were  ordered  to  pay  the  costs  of  a  re-investment  in 
freeholds  of  the  proceeds  of  leaseholds,  this  being  substan- 
tially a  settlement  upon  the  like  uses  {lie  Barker's  Estate^ 
1872,  13  Eq.  495). 

AVhere  the  purchase  money  is  applied  in  the  erection  of 
new  buildings,  the  costs  of  obtaining  the  sanction  of  the 
Court  and  of  payment  out  of  the  money  are  payable  by  the 
company.  It  is  either  a  re-investment  in  land  or  a  pay- 
ment out  {Be  Incumbent  of  Whitfield,  1861, 1  J.  &  H.  610; 
Be  Lathropp's  Charity,  1866,  1  Eq.  467 ;  Ex  p.  Bector  of 
Claypole,  1873,  16  Eq.  574 ;  Ex  p.  Bector  of  Gamston, 
1876,  1  C.  D.  477).  And  so  with  respect  to  rebuilding 
houses :  the  company  pay  only  the  costs  of  the  petition 
{Exp.  Thomer's  Charity,  1848,  12  L.  T.  0.  S.  266;  Exp. 
Dean  of  Canterbury,  1862,  10  W.  R.  605).  Formerly 
sect.  80  was  construed  more  strictly,  and  the  costs  of 
obtaining  orders  for  such  purposes  were  not  allowed  {Re 
Buckinghamshire  By.  Co.,  1850,  14  Jur.  1065 ;  Ex  p.  Mel- 
tcard,  1859,  27  Beav.  571).  The  costs  will  include  the 
costs  of  evidence  that  the  proposed  outlay  is  beneficial,  but 
not  the  certificate  of  the  work  having  been  done  upon  which 
the  money  is  paid  out  {Ex  p.  Bector  of  Shipton-under^ 
Wychwood,  1871,  19  W.  R.  549) ;  nor  tiie  architect's  or 
surveyor's  fees  in  relation  to  the  contract  {Be  Arden,  1894, 
70  L.  T.  506 ;  Be  Butchers'  Co.,  1885,  53  L.  T.  491). 

As  to  costs  upon  the  erection  of  temporary  hospital 
accommodation,  where  a  hospital  was  taken,  see  Be  St. 
Thomas's  Hosp.  (1863,  11  W.  K.  1018) ;  and  upon  the  im- 
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provement  of  schools,  Ex  p.  St,  JohrCs  Churchy  Fulham  BeotionSO. 
(1856,  26  L.  T.  0.  S.  173).  

The  costs  payable  by  the  company  are  limited  to  such  as  ^»*8  of 
would  be  payable  by  the  purchaser  under  an  open  contract  P"^^^' 
{Exp.  Chmfs  Hospital,  1875, 20  Eq.  605)  ;  and  it  will  be 
left  to  the  taxing  master  to  settle  what  such  costs  are  {Re 
Temple  Church  Lands,  Bristol,  1877,  26  W.  R.  259 ;  Re 
Mason's  Trusts,  W.  N.  1872,  77).  They  do  not  include 
costs  of  deducing  title  and  of  conveyance  {Ex  p.  Marquis  of 
Bath,  1847,  4  Ry.  Cas.  567,  where  the  marginal  note  is 
wrong).  Where  the  amount  to  be  re-invested  is  large, 
the  purchaser  is  entitled  at  the  expense  of  the  company  to 
have  the  advice  of  his  own  counsel  on  points  of  difficulty, 
but  not  to  lay  the  whole  abstract  before  him  when  it  also 
goes  before  the  conveyancing  counsel  of  the  Court  {Re 
Jones'  S.  E,,  1858,  6  W.  R.  762).  The  surveyor  may  be 
paid  by  a  commission  on  the  amount  of  the  purchase 
money  {A.-G.  v.  Drapers'  Co,,  1869,  9  Eq.  69). 

In  general  the  company  will  not  pay  costs  of  an  extra-  Extra- 
ordiaary  nature  necessitated  by  peculiarities  in  the  purchaser,  o'^^na'T 
or  in  the  land  taken ;  or  by  defects  in  the  vendor's  title 
{Jones  V.  Leu:is,  1848,  1  De  G.  &  Sm.  245).  Thus,  where 
the  purchase  money  belongs  to  a  charity  and  a  new  scheme 
is  necessary  for  the  purpose  of  the  proposed  re-investment, 
the  costs,  so  far  as  they  are  increased  by  the  necessity  for  a 
scheme, do  not  fall  on  the  company  {Re  St.  PauPs  S-hools, 
188;i,  52  L.  J.  Oh.  454).  And  upon  a  re-investment  in 
charity  lands  the  company  are  not  required  to  pay  the  costs 
of  a  petition  under  Sir  Samuel  Romilly's  Act  (The 
Charities  Procedure  Act,  1812;  Ex  p.  the  Incumbent  of 
Alsager,  1854,  2  W.  R.  324).  Similarly  upon  a  purchase 
of  copyholds  the  company  do  not  pay  a  fine,  though  they 
pay  the  fees  on  admission  {Ex  p.  Vicar  of  Satcston,  1858, 
6  W.  R.  492).  Nor  does  the  company  pay  the  costs  of 
proceedings  for  getting  in  the  legal  estate  where  the  vendor 
nas  died  since  the  contract  {Armitage  v.  Askham,  1855,  1 
Jur.  N.  8.  227) ;  though  the  company  pay  the  costs  of  a 
petition  on  this  question  of  costs  {S,  C).  But  the  com- 
pany, when  taking  lands  belonging  to  a  charity,  must  pay 
the  costs  of  enroUing  the  conveyance  of  substituted  lands 
under  the  Mortmain  Acts  {Ex  p.  Chmfs  Hospital,  1864, 
4  N.  R.  14).  And  the  company  pay  the  costs  of  a  petition 
in  an  action  relating  to  the  land  which  is  being  purchased, 
where  such  petition  is  a  necessary  step  in  the  purchase 
{Carpmad  v.  Proffitt,  1853, 23  L.  J.  Ch.  165 ;  infra,  p.  241). 
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8eetio]i80.  The  puroliaser's  solicitor  is  entitled  to  charge  the  soale 
g^^l^  fee,  the  exception  in  r.  11  of  Sched.  I.,  Part  I.,  of  the  Re- 
muneration Order  with  respect  to  sales  under  the  L.  C.  A. 
not  being  applicable  to  the  case  of  re-investment  of  the 
purchase  money  {Re  Merchant  TaylovH^  Co.^  1885,  30 
C.  D.  28). 
CoBte  A  purchase  completed  previously  to  a  reference  to  the 

^^^  master  does  not  come  under  the  Act,  so  as  to  entitle  to 
completed  oosts,  although  afterwards  approved  by  the  master  {Ex  p* 
previously  Bouveriey  1848,  5  Ry.  Cas.  431). 

to  refer-         Where   a  proposed  re-investment  in  land  falls  to  the 
Abort!        ground,  owing  to  a  defect  in  the  vendor's  title,  or  owing  to 
purchaae.    ^he  expense  necessary  to   perfect  the  title,   these  being 
matters  of  which  the  intending  purchaser  can  have  no  cogni- 
zance until  after  the  approval  by  the  Court  of  the  proposed 
purchase  and  after  the  reference  as  to  title,  the  company 
must  pay  the  costs ;  but  not  if  costs  are  incurred  in  relation 
to  a  proposed  purchase  not  sanctioned  by  the  Court  {Be 
Carnef/8  Trusts,  1872,  20  W.  R.  407 ;  Ex  p.   Rector  of 
Holywell,  1865,  2  Dr.  &  Sm.  463 ;  Exp.  Vaudrey'a  Trusts, 
1861,  3  Giff.  224;  Re  Woollcy's  Estate,    1853,   17   Jur. 
850 ;  Re  Macdomld's  Trusts,  1860,  2  L.  T.  168). 
^"  t^^^**      And  where  the  proposed  pm'chase  was  not  approved  of 
approved    ^J  the  Court  as  being  unsuitable,  the  company's  costs  were 
by  Ck)urt.    ordered  to  be  paid  out  of  the  fund  {Re  Hardy^s  Estate, 

1854,  18  Jur.  370 ;  Exp,  Stevens,  1851,  15  Jur.  243). 
Proaecu-         Where  the  purchaser  had  prosecuted  the  inquiries  as  to 
quiries  as"  ^^^^  ^^  ^  Certain  extent,  and  then  abandoned  them,  the 
to  title  to  a  costs  were  thrown  on  him  {Ex  p,  Copley,  1858, 4  Jur.  N.  S. 

certain  ex-  297) . 

tent  only.        jj.  j^  -^  £^^  ^^  benefit  of  the  parties  that  the  money  in 
applica-      Court  should  be  invested  in  distinct  purchases,  the  Court 
tions  for     wiU  direct  the  costs  of  several  re-investments  to  be  paid  by 
re-invest-   the  company  {Re  St,  Bartholomew's  Hospital,  1859,  4  Drew. 
°'^*-         425;   Re  Hereford,  8fc,  Ry,  Co.,  1864,   13  W.  E.  134; 
Brandon  v.  Brandon,  18b3,  9  Jur.  N.  S.  11 ;  Re  Merchant 
Taylors^  Co,,  1847, 10  Beav.  485,  where  a  fourth  re-invest- 
ment was  allowed;  and  Ex  p,  St,  Katharine's  Hospital, 
1881,   17   C.   D.   378,  where  the  purchase  money  was 
125,000/.,  and  the  costs  of  a  sixth  application  for  re- 
investment were  allowed,  the  sum  of  38,440/.  being  then 
still  uninvested;  see  Ex p.  Fishmongers'  Co,,  1862,  7  L.  T. 
668 ;  Ex  p,  Bouverie,  1846, 4  Ry.  Cas.  229  ;  Jones  v.  Lewis, 
1850,  2  Mac.  &  G.  163). 
Money  "Where  the  applicant  adds  other  money  to  that  in  Court 
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for  the  purpose  of  a  purchase,  the  company  pay  only  such  SeotionSO. 
costs  as  would  have  been  incurred  in  laying  out  the  sum  in  ^^^ 
Court  {Ex  p.  King^s  College^  Cambridge^  1^52,  5  De  G.  &  fund  in 
Sm.  621 ;  Re  LovebancVa  S.  E,,  ISbO,  30  L.  J.  Ch.  94 ;  Court 
Ex  p.  Hodge,  1848,  16  Sim.  159 ;  Re  Brannier^a  EitatCy 
1849,  14  Jur.  236;  see  Ex  p.  Mayor  of  Carlisley  1852,  1 
W.  E.  lOi;  Ex  p.  Tetley,  1815,  4  Ry.  Cas.  55).     Where 
it  was  proposed  to  use   the  money  in  Court  under  the 
L.  C.  A.  in  making  up  the  purchase  money  of  a  purchase 
authorized  in  an  action,  the  Court  only  allowed  the  costs 
of  the  application  {Re  Bagofs  S.  E.,  1866,  14  W.  R.  471 ; 
but  see  Exp.  Perp.  Curate  o/Bilston,  1889,  37  W.  R.  460, 
referred  to  in/ray  p.  245). 

4.  Costs  of  Orders  for  payment  of  dividends. 

As  a  general  rule  the  company  pay  the  costs  of  obtain-  TransmiB- 
ing  fresh  orders  for  the  payment  of  dividends  occasioned  f^^^  ^^ 
by  a  transmission  of  interest  {Re  Lye's  Estates,  1866,  13  "'*®^^*- 
L.  T.  664).     Thus  upon  the  death  of  the  tenant  for  life 
the  company  pay  the  costs  of  an  application  for  payment 
of  the  dividends  to  the  next  person  entitled  {Re  Jolliffe's 
Estate,  1870,  9  Eq.  668).     But  it  is  otherwise  where  a 
fresh  order  is  rendered  necessary  by  the  acts  of  the  parties, 
and  the  company  have  been  exempted  from  paying  costs 
where  the  order  was  required  in  consequence  of  the  re- 
settlement of  the  fund  by  the  person  entitled  {Re  Pick's 
Settlement,  1862,  10  W.  R.  363)  ;  or  of  a  transfer  of  a 
mortgage  on  the  interest  of  the  tenant  for  life  {Re  Byron, 
1859,  5  Jur.  N.  8.  261). 

An  order  for  payment  of  dividends  to  trustees  should  Truatees. 
not  mention  their  names,  but  should  direct  payment  to  the 
trustees  for  the  time  being.  If  the  trustees  are  mentioned 
by  name,  a  fresh  order  will  be  necessary  upon  a  chanffe  in 
the  trust,  but  it  is  doubtful  whether  the  costs  wiB  be 
thrown  upon  the  company.  This  was  not  done  in  Re 
Audenshaw's  School  (1863,  1  N.  R.  255)  and  Re  Pryor's 
Settlement  Trusts  (1876,  35  L.  T.  202),  it  being  said  that 
both  parties  were  equally  to  blame ;  it  was  done  in  Re 
Goe's  Estate  (1854,  3  W.  R.  119),  and  Re  Met  Ry.  Co.  ^ 
Maire  (W.  N.  1876,  p.  245 ;  see  Re  Bazetfs  Trustees,  1860, 
16  L.  T.  0.  S.  279). 

Where  payment  had  been  ordered  to  an  executrix,  and  Marriag© 
the  executrix  afterwards  married,  a  petition  for  payment  *^'^" 


234 


LANDS  CLAUSES  CONSOLIDATION  ACT,  1845. 


BeotionSO. 


Lnnatio. 


New  order 
required 
by  oircum- 
stanoesnot 
under  oon- 
trol  of 
applicant. 


Incum- 
bent. 
Bishop. 


to  her  husband  was  held  to  have  been  needlessly  served  on 
the  company,  and  the  petitioners  had  to  pay  their  costs 
{Uxp.  Hordern,  1848,  2  De  G.  &  S.  263). 

In  a  case  of  lunacy  the  necessity  for  successive  orders 
under  the  L.  C.  A.  dealing  with  payment  of  dividends  to 
successive  committees  has  been  obviated  by  carrying  the 
dividends  to  the  credit  of  the  lunacy ;  on  future  applica- 
tions accordingly  the  company  need  not  be  served  {Re 
Ryder,  1887,  37  0.  D.  595). 

The  company,  however,  will  pay  the  costs  where  the 
new  order  is  not  due  to  matters  under  the  control  of  the 
original  applicants.  Thus  where  an  order  had  been  made 
for  payment  of  dividends  to  the  trustees  of  a  charity,  and 
a  fresh  order  was  required  in  consequence  of  a  new  scheme 
for  the  charity,  such  new  scheme  not  having  become 
necessary  through  any  act  of  the  trustees  of  the  charity, 
the  costs  of  the  second  petition  were  payable  by  the  com- 
pany {Re  Shakpspeare  Walk  School,  1879,  12  C.  D.  178). 

As  to  payment  to  new.  incumbent,  see  Ex  p.  Incumbent 
ofGuilden  Sutton  (1856,  8  D.  M.  &  G.  380) ;  and  to  bishop, 
see  Exp.  Ecc.  Comm.  (1870,  39  L.  J.  Ch.  623). 


Costs  of 
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title. 
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power  of 
appoint- 


5.  Costs  of  Orders  for  payment  out. 

Where  an  order  is  made  for  payment  out  of  Court,  the 
costs  payable  by  the  promoters  include  costs  incurred  by 
the  claimant  in  establishing  his  title  to  payment,  unless 
these  are  excluded  as  being  costs  of  adverse  litigation. 
Thus,  if  it  becomes  necessary  to  take  out  administration  to 
a  deceased  person  (Re  Lloyd  Sf  N.  London  Ry.  {City 
Branch)  Ad,  1861, 1896, 2  Ch.  397,  following  Exp.  Kelly, 
1893,  31  L.  R.  Ir.  137,  and  Ex  p.  Rorke,  1894,  1  Ir.  R. 
146) ;  or  to  execute  a  disentailing  deed  (Brooking  v.  S.  Devon 
Ry.  Co.,  1869,  2  Giff.  31) ;  these  costs  are  payable  by  the 
company.  But  the  order  will  not  make  any  special  direc- 
tion as  to  costs,  leaving  these  to  be  dealt  with  in  the  first 
instance  by  the  taxing  master  (Exp.  Allen,  1881,  7  L.  R. 
Ir.  124).  The  costs  of  preparing  and  verifying  the  exe- 
cution of  a  power  of  attorney  from  parties  residing  in 
Jersey  to  draw  purchase  money  out  of  Court  are  charge- 
able against  the  company  (Re  Godley,  1847,  10  Ir.  Eq, 
Rep.  228). 

Where  land  subject  to  the  trusts  of  a  settlement  is  com- 
pulsorily  taken  by  a  railway  company  and  the  purchase 


APPLICATION  OF  MONEY.  '    236 

money  paid  into  Court,  the  costs  of  dealing  with  the  BeotionSO. 
property  according  to  the  trusts  of  the  settlement  after  ment  fter 
payment  in,  not  occasioned  by  anything  in  the  nature  of  land 
adverse  litigation,  are  payable  by  the  company — where,  taken, 
for  instance,  after  the  l&nd  is  taken,  a  power  of  appoint- 
ment is  exercised,  and  petitions  are  presented  by  the 
appointees  for  payment  out  {Ee  Brooshooffs  Settlement^ 

1889,  37  W.  R.  744). 

Where,  for  obtaining  payment  out  of  Court,  trustees  are  Appoint- 
appointed  for  the  purpose  of  the  S.  L.  Acts,  and  the  ^^^^  of 
appointment  refers  to  other  settled  property  as  well,  the  aff^^nir 
costs  of  appointing  the  trustees  are  not  payable  by  the  other  pro- 
company  {Re  Waterfordy   8fc.   Ry.   Co, ;  Ex  p.  Harlech^  P^^ty. 
1896,  1  Ir.  E.  507). 

The  fact  that  orders  have  been  previously  made  at  the  Previous 
expense  of  the  company  for  payment  of  dividends  to  a  o^^Jerafor 
tenant  for  life  does  not  prevent  the  Court  from  ordering  ofd^i^ 
the  company  to  pay  the  costs  of  an  application  by  the  dends. 
tenant  for  life  for  payment  out  of  Court  of  the  corpus  to 
trustees  appointed  under  the  S.  L.  A.  1882  {Erp,  Ilaherton^ 
1893,  31  L.  R.  Ir.  258 ;  not  following  Ex  p,  Richards^ 

1890,  25  L.  R.  Ir.  175). 

A  transfer  of  the  fund  to  another  account  quite  separate  Transfer 
from  the  L.  C.  A.  is  equivalent  to  a  payment  out,  and  *<>  credit  of 
the  company  will  pay  the  costs  of  a  petition  for  this 
purpose  (see  A.-G.  v.  St.  JohrCs  Hospital^  Bath^  1893,  3 
Ch.  151).  And,  provided  the  names  of  the  promoters  no 
longer  appear  in  the  heading  of  the  account,  they  are  not 
liable  for  the  costs  of  a  subsequent  dealing  with  the  fund, 
and  should  not  be  served  with  proceedings  for  this  purpose. 
The  jurisdiction  to  make  the  company  pay  costs  ceases 
when  the  money  is  altogether  removed  from  their  control 
(see  Fishes*  v.  Fishery  1874, 17  Eq.  340 ;  Broicn  v.  Femcickj 
1866,  14  W.  R.  257).  Similarly,  where  the  purchase 
money  was  paid  into  Court  in  a  cause  to  the  credit  of  a 
settled  estate,  this  payment  discharged  the  fund  from  the 
jurisdiction  under  the  L.  C.  A.,  and  service  on  the  com* 
pany  of  a  petition  for  payment  out  was  improper  {Prescott 
V.  Wood,  1868,  37  L.  J.  Ch.  691 ;  Nock  v.  Nock,  W.  N. 
1879,125). 

But  to  preserve  the  jurisdiction  of  the  Court  to  make  the 
company  pay  the  costs  of  a  subsequent  re-investment,  it  is 
not  necessary  that  the  name  of  the  L.  C.  A.  or  of  the 
special  Act  should  appear  in  the  heading  of  the  account  to 
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the  credit  of  which  the  fund  is  transferred.  It  is  sufficient 
if  it  contains  the  words  "  Ex  parte  the  promoters  "  (specify- 
ing them)  {Drake  v.  Greaves,  1886,  33  0.  D.  609). 

A  petition  by  trustees  of  a  charity  for  the  transfer  of 
the  fund  to  the  account  of  "  The  Official  Trustees  of  Charit- 
able Funds  "  is  equivalent  to  a  petition  for  payment  out  of 
Court,  and  the  purchasers  must  pay  the  costs  [Re  Bristol 
Free  Grammar  School^  1878,  47  L.  J.  Ch.  317 ;  Re  Rector 
of  St.  Albans,  Wood  Street,  1892,  66  L.  T.  51)  ;  but  not 
the  costs  of  a  subsequent  re-investment  {£x  p.  Bishop 
Monk's  Uorfield  Trust,  1881,  29  W.  E.  462). 

AVhere  an  application  for  payment  out  is  unsuccessful, 
the  petitioner  may  be  ordered  to  pay  the  costs  of  the 
company  {Re  Smith,  1888, 40  C.  D.  p.  394).  As  to  costs  of 
a  petition  which  succeeds  where  previous  petitions  have 
been  dismissed  without  costs,  see  Ex  p.  Winder  (1877,  6 
C.  D.  p.  705). 


Tender  of 
costs. 


The  com- 
pany. 


6.  Persons  to  be  served. 

In  serving  any  person  with  the  summons  or  petition  it 
should  be  considered  whether  his  appearance  is  necessary. 
If  it  is,  the  costs  of  his  appearance  will  be  included  in  the 
costs  payable  by  the  company  {lie  Burnell,  1864,  10  Jur. 
N.  8.  289).  Should  it,  however,  be  thought  that  his 
appearance  is  not  necessary,  the  proper  course  is  to  tender 
him  with  the  petition  a  sum  of  two  guineas  to  enable 
him  to  consult  a  solicitor.  If  this  is  not  done,  he  is  entitled 
to  appear,  and  if  the  appearance  is  in  fact  not  necessary, 
the  petitioner  pays  his  costs  ( Wood  v.  Boucher,  1870,  6  C3i. 
77 ;  see  Clark  v.  Simpson,  1868,  6  Eq.  336 ;  Somes  v. 
Martin,  W.  N.  1882,  p.  113).  If  the  tender  is  made,  and 
the  respondent  afterwards  appears,  the  Court  will  consider 
whether  the  appearance  is  justified  or  not.  If  it  is 
justified,  the  respondent  will  have  his  costs  {Re  Duggan^s 
Trusts,  1869,  8  Eq.  697). 

The  company  ought  not  to  be  made  co-petitioners, 
though  this  is  done  to  save  expense.  .They  ought  to  be 
made  respondents  and  served  in  the  usual  way  {Re  Charity 
of  King  Edward  VL,  Saffron  Walden,  1868,  37  L.  J.  Ch. 
664).  And  if  an  order  for  costs  is  asked  against  the  com- 
pany, service  on  the  company  is  essential. 

In  Ex  p.  Rector  of  Kirkhy  Overblow  (1850,  19  L.  J.  Ch. 
329)  service  on  the  company  of  a  petition  for  re-investment 
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• 

in  land  was  dispensed  with,  but  it  does  not  appear  how  the  seotionSO. 
costs  were  dealt  with. 

Where  money  is  to  be  dealt  with  in  a  manner  not 
sanctioned  by  the  Act,  and  the  company  are  madeTparties 
to  the  petition,  they  will,  apparently,  have  their  costs 
{Exp.  Vicar  of  Kiddermimter,  1859,  7  W.  E.  482).^ 

Where  a  married  woman  petitions  for  interim  invest-  Married 
ment  and  payment  of  dividends,  and  it  is  necessary  for 
the  husband  to  be  a  party,  he  should  be  made  a  co- 
petitioner,  and  his  costs  of  appearing  as  a  respondent  will 
not  be  allowed  against  the  company  {Re  Oabonie^a  Estate^ 
W.  N.  1878,  p.  179).  ^ 

Under  the  Rules  in  Lunacy  the  masters  determine  Lunatic, 
which,  if  any,  of  the  next  of  Ion  of  a  lunatic,  and  what 
other  persons,  if  any,  are  to  attend  any  particular  proceed- 
ing in  the  lunacy  (r.  40  of  Eules  of  18-^2).  But,  in 
general,  the  heir  at  law  {Re  Walker^  1851,  7  Ey.  Cas.  129) 
and  the  next  of  kin  of  the  lunatic  are  proper  parties  to  an 
application  under  this  Act,  and  the  costs  must  be  paid  by 
the  company  {Re  Briscoe y  1864,  2  D.  J.  &  S.  249). 

Upon  petition  for  interim  investment  and  payment  of  Remain- 
the  dividends  to  the  tenant  for  life  the  remainderman  dermen. 
should  not  be  served  {Re  Doicling^s  Trusts,  1876,  24  AV.  E. 
729  ;  Re  Finch's  Estate,  1866,  34  W.  E.  472)  ;  nor  should 
he  be  served  with  a  petition  by  the  tenant  for  life  for  re- 
investment in  the  purchase  of  land  {Ex  p.  Staples,  1852,  1 

D.  M.  &  G.  294 ;  Re  Legge's  Estate,  1860,  8  W.  E.  559  ; 
Re  Bowes'  Entate,  1864, 4  N.  E.  315) ;  or  for  the  application 
of  the  money  in  the  purchase  of  a  tithe  rent  charge  issuing 
out  of  the  settled  lands  {Ex  p.  Lord  Lecwifield,  1874,  Ir. 

E.  8  Eq.  559,  where  the  remainderman  was  an  infant). 
But  he  should  be  served  if  the  proposed  application  of  the 
money  is  of  an  extraordinary  nature,  such  as  the  rebuilding 
of  houses  on  the  estate  {Re  Leigh's  Estate,  1871,  6  Ch.  887, 
p.  890,  n. ;  though  see  Re  Aldred'sEdate,  1882, 30  W.  E.  777, 
svpra,  p.  191) ;  or  where  questions  may  arise  between 
tenant  for  life  and  remainderman ;  where,  for  instance,  an 
apportionment  has  to  be  made  under  sect.  74  {Re  Crane's 
Estate,  1869,  7  Eq.  322),  or  the  money  is  to  go  to  the 
tenant  for  life  himself  in  reimbursement  of  incumbrances 
which  he  has  paid  off  {Re  Romnetj,  1863,  3  N.  E.  287). 
In  such  cases  the  costs  of  an  appeal  will  not  be  thrown  on 
the  company  {Re  Leigh's  Estate,  1871,  6  Ch.  887,  893). 

It  has  been  held  that  trustees  in  whom  the  immediate  Trustees. 
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freehold  of  the  lands  taken  was  vested  are  entitled  to 
appear  upon  a  petition  for  interim  investment  and  pay- 
ment of  dividends  to  the  tenant  for  life  {He  Finch's  Estate^ 
1866,  14  W.  R.  472)  ;  and  trustees  have  been  allowed 
their  separate  costs  of  appearing  upon  a  petition  for  invest- 
ment {Re  2).  of  Cleveland's  Harte  Estate,  1860, 1  Dr.  &  Sm. 
46),  or  for  payment  out  to  a  cestui  que  trust  who  has  become 
absolutely  entitled  {Ex  p.  Met.  Ry.  Co.,  1868,  16  W.  R. 
996 ;  Re  Burneirs  Estate,  1864,  12  W.  E.  568).  And  as 
to  payment  of  dividends,  see  also  Henniker  v.  Chafy  (1865, 
35  Beav.  124).  But  trustees,  as  well  as  remaindermen, 
should  not  appear  unnecessarily  ( Wilson  v.  Foster,  1859,  26 
Beav.  398),  and  it  is  safer  in  such  oases  for  the  petitioner 
to  make  the  tender  of  40«.  and  leave  the  trustees  to  consider 
whether  they  have  such  an  interest  as  to  justify  an  appear- 
ance (see  Re  Pattison's  Estates,  1876,  4  0.  D.  207 ;  Re 
Bowes'  Estate,  1864,  4  N.  R.  315  ;  Re  Legge's  Estate, 
1860,  8  W.  R.  559). 

Where  trustees  are  applying  for  payment  out,  the  peti- 
tion need  not  be  served  on  the  cestui  que  trusts  {Re  Easty 
1853,  2  W.  R.  111). 

When  there  is  a  petition  simply  for  re-investment  in 
land,  and  there  are  mortgagees  or  annuitants  whose  rights 
are  not  otherwise  affected  by  the  petition,  the  proper 
course  is  to  serve  such  mortgagees  or  annuitants  with  a 
copy  of  the  petition,  and  to  pay  them  40«.  for  costs,  giving 
them  at  the  same  time  an  intimation  that  if  they  appear 
at  the  hearing  they  will  probably  have  to  pay  their  own 
costs  (per  James,  L.  J.,  in  Re  Gore-Langton's  Estates,  1875, 
10  Ch.  p.  333,  overruling  Re  Brooke,  18ttl,  30  Beav.  233, 
and  apparently  Re  Peyton's  Settlement,  1856,  4  W.  R. 
380 ;  see  Re  Morris's  S.  K,  1875,  20  Eq.  470). 

Similarly,  upon  a  petition  for  payment  to  mortgagees 
out  of  the  fund  in  Court,  or  for  payment  of  the  fund  out 
of  Court  with  their  consent,  a  sum  of  42s.  should  be 
tendered  for  their  costs  of  ttJjiing  advice  on  the  petition, 
and  the  company  will  have  to  pay  this  amount  and  also 
the  costs  of  an  aflBdavit  of  service  of  the  petition  on  the 
incumbrancers  {Re  Hahtead  United  Chanties,  1875, 20  Eq. 
48 ;  Ex  p.  Jones,  1880,  14  C.  D.  624 ;  Re  Hatfield's 
Estate,  1861,  29  Beav.  370 ;  Re  HatfieWs  Estate  (No.  2), 
1863,  32  Beav.  252 ;  see  Re  Hungerford's  Trusts,  1855,  1 
K.  &  J.  413  ;  Re  Yeafes,  1848,  12  jur.  279) ;  or  perhaps 
30«.  with  the  costs  of  the  affidavit  is  sufficient  {Re  Ruck's 
Trusts,  1895, 13  R.  637). 
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See  also  as  to  payment  to  mortgagees,  Re  Waterfordy  8fc.  BeetionSO. 
JBy.  Co.,  1877,  Ir.  R.  11  Eq.  321 ;  eus  to  payment  of  legacies 
charged  on  the  land  sold,  Be  Turner* 8  Estate,  1854,  2  W.  R. 
441 ;  and  as  to  payment  to  a  creditor  of  the  person  entitled, 
Re  Sinclair,  18ti7,  16  L.  T.  474. 

When  the  application  is  for  interim  investment  and  pay-  (iii)  inte- 
ment  of  dividends  to  the  tenant  for  life,  mortgagees  of  the  riminvest- 
interest  of  the  tenant  for  life  {Exp.  Smith,  1849, 6  Ey.  Cas.  ^^1^5 
150 ;  Re  Webster's  S.  E.,  1854,  2  Sm.  &  G.  App.  vi. ;  Re  ^^. 
Hungerford's  Estate,  1857,  3  K.  &  J.  455 ;  contra,  Re  Smith,  dends. 
1866, 14  W.  R.  218),  or  prior  to  the  life  estate  {Re  Morris's 
S,  E.,  1875, 20  Eq.  470),  should  not  be  served,  provided  the 
tenant  for  life  is  in  possession.     If  they  are  served,  they 
can  add  their  costs  to  their  debt  {Re  Thomas's  Estate,  1864, 
10   Jur.   N.   8.   307).     But  if  the  petitioner  is  out  of 
possession  when  the  land  is  sold,  the  incumbrancer  should 
be  served  {Re  Sanger  ford,  1857,  3  K.  &  J.  455).     In  Re 
Nash  (1855,  1  Jur.  N.'S.  1082),  where  the  Ufe  estate  had 
been  mortgaged  for  the  benefit  of  creditors,  and  a  receiver 
appointed,  the  costs  of  the  appearance  of  the  receiver  and 
the  mortgagees,  upon  a  petition  for  interim  investment 
and  payment  of  dividends  either  to  the  tenant  for  life  or 
the  receiver,  were  directed  to  be  paid  by  the  company. 

A  right  of  re-entry  for  rent  in  arrear  is  in  the  nature  Lessor 
of  an  incumbrance  on  the  leasehold  interest,  so  that  the  ^^  "fi^^* 
company  must  pay  the  costs  of  the  appearance  of  the  lessor  ^^. 
on  a  petition  by  the  lessee  for  payment  out  of  Court  of  the 
sum  paid  in  in  respect  of  such  interest  {Re  London  Street^ 
Greenicich,  1887,  57  L.  T.  673 ;  see  in/ra,  p.  320). 

Where  a  person  interested  in  the  money  mortgages  his  Incnm- 
interest  after  the  money  is  paid  into  Court,  and  a  petition  ^^^ 
by  him  for  payment  out  is  served  on  the  mortgagee,  the  3ter  pav- 
company  pay  the  costs  of  the  mortgagee  (limited  to  42«.),  mentin. 
and  also  the  costs  (if  any)  of  an  affidavit  of  service  on  the 
mortgagee  {Re  Olive's  Estate,  1890,  44  C.  D.  316 ;  dissent- 
ing from  Re  Gough's  Trusts,  1883,  24  C.  D.  669 ;  and  i2e 
Jones'  Trust  Estate,  1870,  18  W.  R.  ^U). 

Where  glebe  lands  are  taken,  and  under  the  special  Act  C>lebe 
the  purchase  money  is  to  be  invested  on  the  petition  of  the  ^*^^" 
vicar  and  patron,  and  with  the  consent  of  the  bishop,  the 
company  must  pay  the  costs  of  the  bishop's  appearance 
{Ex  p.  Vicar  of  Creech  St.  Michael,  1852,  21  L.  J.  Ch. 
677). 

On  a  petition  by  an  incumbent  for  the  application  of 
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Section  80. 


Freemen. 


Person 
'whose 
interest 
has  ceased. 


Official 
solicitor. 


Official 
charity 
trostees. 


Ecclesias- 
tical Com- 
mission- 
ers, &c. 


Vendors  of 
substi- 
tuted 
lands. 


money  paid  for  purchase  of  glebe  land  in  building  a 
vicarage  house,  part  of  the  expense  being  borne  by  the 
governors  of  Queen  Anne's  Bounty,  the  costs  of  the 
governors  were  ordered  to  be  paid  by  the  petitioner,  since 
they  arose  out  of  circumstances  not  due  to  the  company 
{Re  Incumbent  of  Whitfield,  1861,  1  J.  &  H.  610). 

Where  the  lands  taken  belong  to  a  municipal  corpora- 
tion, the  freemen  ought  to  be  represented  upon  an  applica- 
tion for  the  final  disposal  of  the  purchase  money  (Re  G,  N. 
Ry,  Co:h  Act;  Exp,  M.  of  Lincoln,  1852,  6  Ey.  Cas.  738). 

A  person  whose  name  appears  in  the  title  of  the  account, 
but  who  has  ceased  to  have  any  interest,  should  be  served 
with  the  petition  but  should  not  appear  {Re  Justices  of 
Coventry,  1854,  19  Beav.  158;  and  see  Re  Prebend  of  St, 
Margaret,  Leicester,  1864,  10  L.  T.  221,  where  a  prebend 
whose  land  had  been  taken,  but  whose  estates  had  become 
vested  in  the  Ecclesiastical  Commissioners,  was  not  allowed 
the  costs  of  appearance). 

If,  owing  to  the  fund  having  remained  dormant  for 
many  years,  it  becomes  necessary  to  serve  the  official  soli- 
citor with  an  application  for  payment  out,  his  costs  are  not 
payable  by  the  company,  but  by  the  person  through  whose 
default  the  necessity  for  service  on  him  has  arisen  {Re 
Clarke's  Estate,  1882,  21  C.  D.  776). 

Where  the  land  taken  was  charity  land  vested  in  the 
Official  Trustee  of  Charity  Lands,  and  under  the  scheme  of 
the  charity  all  securities  were  to  be  transferred  to  the 
Official  Trustees  of  Charitable  Funds,  a  petition  for  interim 
investment,  and  for  carrying  over  the  investment  to  the 
account  of  the  last-named  trustees,  was  properly  served  on 
both  sets  of  official  trustees  {Re  Stafford^ s  Charity,  1887, 
57  L.  T.  846). 

Where  the  consent  of  the  Ecclesiastical  Commissioners 
is  required  for  the  dealing  with  the  fund  in  Court,  they 
should  not  be  served,  but  their  consent  should  be  obtained 
out  of  Court  and  proved  {Ex  p.  Bishop  of  London,  1860,  2 
D.  F.  &  J.  14) ;  and  it  is  the  same  apparently  where  the 
mere  consent  of  the  Charity  Commissioners  is  required 
(see  Re  Faversham  Charity,  1862,  10  W.  E.  291). 

On  a  petition  for  re-investment  in  land,  the  proposed 
vendors  should  not  be  served  (Re  Dylar's  Estate,  1855,  19 
Jur.  975).  Though  where  the  land  to  be  purchased  is  the 
subject-matter  of  an  action,  the  costs  of  obtaining  the 
sanction  of  the  Court  to  the  sale  by  a  petition  in  that 
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action  were  thrown  on  the  company,  and  it  wcus  held  that  SeotionSO. 
all  the  parties  to  the  action  were  entitled  to  be  served  ' 

{Carpmael  v.  Prqfitt,  1863,  23  L.  J.  Oh.  165). 

Where  land  which  is  taken  nnder  the  L.  0.  A.  is  the  Where 
subject  of  an  administration  action,  the  service  of   the  j^^^^^^" 
notice  to  treat  may  make  it  necessary  for  proceedings  to  be  of  aotdon. 
taken  in  the  action  to  obtain  the  direction  of  the  Court, 
and  in  general  all  the  parties  to  the  action  will  appear 
upon  such  proceedings.     The  costs  of   the  proceedings, 
including  the  costs  of  all  the  parties  to  them,  are  occasioned 
by  the  company  taking  the  land,  and  are  payable  by  the 
company  {Haynes  v.  Barton,  1861,  I  Dr.  &  Sm.  483,  496 ; 
Henniker  v.  Chafy,  1860,  28  Beav.  621 ;  Picard  v.  MitcMly 
1850,  12  Beav.  486). 

Where  the  land  has  been  taken  and  the  purchase  money  Purohase 
is  in  Court,  it  is  a  question  of  some  doubt  how  far  the  ^^^  ^ 
company  is  liable  to  pay  the  costs  of  all  parties  to  the 
cause  appearing  on  a  petition  for  transfer  to  the  credit  of 
the  cause  or  for  re-investment  in  land.  The  current  of 
authority  is  in  favour  of  imposing  these  costs  upon  the 
company.  In  applications  for  transfer  to  the  credit  of  the 
cause  this  has  been  done  in  Dinning  v.  Henderson  (1848,  2 
De  G.  &  Sm.  485) ;  Re  Hull^  Selby  By.  Co.  (1848,  5  Ry. 
Cas.  458) ;  Henniker  v.  Chqfy  (supra) ;  Paterson  v.  Pater- 
son  (1864,  3  N.  E.  657)  ;  and  so,  too,  where  the  action  is 
instituted  after  the  payment  into  Court  (Patten  v.  Oattif, 
1852,  1  W.  R.  219  n,  cited  1  Dr.  &  Sm.  p.  491).  Upon 
applications  for  re-investment  in  land  it  has  been  done  in 
Haynes  v.  Barton  (1861,  1  Dr.  &  Sm.  483,  where  the  earlier 
cases  were  reviewed  by  Kindersley,  V.-C),  Re  Brandon^ s 
Estate  (1862,  2  Dr.  &  Sm.  162),  and  in  Bradshaw  v.  Fane 
(1862,  1  N.  R.  159). 

On  the  other  hand,  in  Re  Picton's  Estate  (1853,  3  W.  R. 
327),  upon  an  application  for  transfer  to  the  credit  of  the 
cause,  it  was  held  that  the  company  ought  to  pay  the  costs 
of  the  petitioners,  but  not  of  the  other  parties;  and  in 
Sidney  v.  Wilmer  (1862,  31  Beav.  338)  it  was  held  that  the 
company  ought  to  pay  only  the  costs  of  service  on  parties 
other  than  the  petitioners,  not  of  their  appearance.  And 
in  Wilson  v.  Foster  (1859,  26  Beav.  398),  upon  an  applica- 
tion for  re-investment  in  land,  the  costs  only  of  service  on 
the  remainderman  and  trustees  were  allowed.  In  the 
earlier  case  of  Hore  v.  Smith  (1849,  14  Jur.  55),  where  an 
annuitant,  whose  annuity  was  in  arrears,  petitioned  for  the 
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SeotionSO.  sum  in  Court  to  be  paid  out  to  him,  the  costs  of  the  parties 
other  than  the  petitioner  were  directed  to  be  costs  in  the 
cause.  "  If  a  company,"  said  Romilly,  M.  E..,  in  Sidney 
V.  Wilmer^  "  by  taking  land  renders  it  necessary  to  make 
an  application  in  a  cause,  whereby  expenses  are  incurred, 
the  company  must  pay  them.  But  if,  on  an  application  to 
invest  the  fund,  the  parties  to  a  suit  are  served  and  appear, 
having  no  objection  to  make  to  the  order  asked,  they  must 
pay  their  own  costs  of  appearance,  for  they  ought  not  to 
appear."  In  Eden  v.  Thompson  (1864,  2  H.  &  M.  6), 
where  the  application  was  for  transfer  to  the  credit  of  the 
cause,  Page  Wood,  V.-C,  allowed  the  costs  of  appearance 
of  all  parties,  but  intimated  that  in  such  cases  the  appli- 
cant alone  should  appear. 

In  this  state  of  authorities  it  would  seem  that  the  prudent 
course  is  for  the  petitioner  to  make  a  tender  of  42s.  to  the 
other  parties  to  the  cause  and  leave  them  to  appear  at  their 
own  risk.  In  the  recent  case  of  He  English  s  Settlement 
(1888,  39  C.  D.  556),  however.  North,  J.,  followed  JUaf/nes 
v.  Barton  and  Senniker  v.  Chaft/  in  preference  to  Sidney  v. 
Wibn€)\  and  allowed  the  costs  of  a  trustee  who  was  the 
defendant  in  the  action,  one  of  the  applicants  being  the 
plaintiff. 


7.  Applications  where  several  persons  entitled. 

Seyeral  A  person  entitled  to  an  aliquot  share  pf  the  fund  in 

^^  ^  Court  can  apply  for  payment  of  such  share  without  notice 
share  in  to  the  other  parties  interested  {Be  Midland  By.  Co.^  1847, 
fund.  11  Jur.  1095  ;  see  Be  Clarke's  Devisees,  1858,  6  W.   R. 

812)  ;  and  if  such  other  parties  are  served  and  appear,  the 
company  will  not  be  liable  to  pay  their  costs  {Melling  v. 
Birdy  1853,  22  L.  J.  Ch.  599).  But  upon  an  application 
by  one  person  entitled,  which  has  for  its  object  a  dis- 
position of  the  entire  fund,  other  persons  entitled  may 
appear,  and  will  have  their  costs  allowed,  provided  this 
is  not  done  vexatiously  {Be  Braye,  1863,  11  W.  R.  333). 
Primd  facie,  said  Kindersley,  V.-C,  in  the  case  just 
cited,  the  company  must  pay  the  costs  of  all  parties  pro- 
perly served  for  the  purpose  of  getting  the  order  sought ; 
but  there  is  the  exception,  quite  consistent  with  this, 
that  if  the  parties  who  might  and  ought  to  have  appeared 
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together,  oppressively  and  vexatiously  appear  separately,  SeetionSO. 
and  thereby  increase  the  costs,  the  Court  will  not  give 
those  costs  against  the  company ;  and  he  distinguished  Ex 
p.  Braye  from  McJling  v.  Bird  {cf,  Ilaijnes  v.  BavfoUy  1861, 
1  Dr.  &  Sm.at  p.  495).  In  Re  Sjwoner's  Estate  (1854,  1 
K.  &  J.  220)  the  company  were  required  to  pay  the  costs  of 
two  petitions  by  two  co-heirs  who  traced  their  pedigrees 
under  different  individuals,  but  not  the  costs  occasioned  by 
the  affidavits  of  the  petitioners  in  opposition  to  adverse 
claims  to  the  fund. 

Where  the  land  is  held  in  undivided  shares,  each  part  Employ- 
owner  bond  fide  employing:  a  separate  solicitor  is  entitled  ™®^*  ^} 

8CD&T&L6 

to  his  costs  of  obtaining  his  share  of  the  purchase  money  ;  BoHoitor. 
but  two  or  more  of  such  part  owners  employing  the  same 
solicitor    are,    in  the  absence   of    special   circumstances, 
entitled  to  only  one  set  of  costs  {Re  NichoUs  Trust  Estates^ 
18(36,  35  L.  J.  Ch.  516). 

Where  lands  devised  in  trust  for  many  persons  in  aliquot  Separate 
shares  were  taken,  and  the  purchase  money  paid  into  ^'^^^^• 
Court,  upon  petition  by  the  surviving  trustee  and  four  of 
the  cestui  que  trmts  for  payment  out,  to  which  the  remain- 
ing cestui  que  trusts  were  respondents,  and  appeai*ed  by 
four  separate  counsel,  the  company  was  ordered  to  pay 
their  costs,  except  in  the  case  of  one  who  had  originally 
been  a  co-petitioner  {Re  Lmig^s  Trusty  1864,  12  W.  R. 
460). 


8.  Same  person  entitled  to  different  funds. 

Where  the  same  person  is  entitled  under  distinct  titles  Same 
to  different  parts  of  a  fund  in  Court,  or  is  entitled  to  S^J^'i®^" 
separate  funds  paid  in  by  different  companies,  applications  different 
for  dealing  with  the  fund  or  funds  should  be  made  on  one  funds, 
summons  or  petition ;  whether  the  object  is  the  payment 
of  dividends  {Re  Lord  Brake's  Estate,  1863,  11  W.  R. 
605 ;  see  Re  Mid,  G.  W,  Ry.  Co.,  1881,  9  L.  R.  Ir.  16)j 
or  re-investment  in  land  {Re  Gore  Langton's  Estates,  1875, 
10  Ch.  328) ;  or  payment  out  {Re  Pattison,  1876,  4  0.  D, 
207). 
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^  ^^ — .'  9.  Lands  taken  by  difiEerent  companies. 

Lands  of        Where  money  has  been  paid  in  by  several  companies 
owner        ^^^  oosts  of  re-lnvestment  in  land  or  of  payment  out  are 
taken  by     as  a  general  rule  borne  in  equal  shares  by  all  the  com- 
several       panies,  with  the  exception,  in  the  case  of  re-investment,  of 
pa^'ee.       ^^®  ^^  valorem  stamp  and  the  surveyor's  fee,  which  are 
CoPtB         divided  rateably  {Ex  p.  B.  of  London^  1860,  2  D.  F.  &  J. 
divided       14  ;  Ex  p.  Co)y.  of  London^  1868,  5  Eq.  418 ;  Re  Leigh's 
eqnaUy,      Estate,  1871,  6  Ch.  887,  893  ;  London  ^  Brighton  Eg.  Co. 
ad^aiorem  ^'  Shropshire  Union  Eg.  Co.,  1856, 23  Beav.  605.    In  Ex  p. 
stamp  and  Cotp.   of  Sheffield,  1855,  21  Beav.  162,  the  costs  were 
surveyor's  apportioned  according  to  the  sums  in  Court).     And  so 
where  only  a  portion  of  the  sum  paid  in  by  one  company, 
and  the  whole  of  the  sum  paid  in  by  another  company  are 
invested  {Exp.  Trinitg  College,  1868,  18  L.  T.  849;  Re 
Merton  College,  1863,  33  Beav.  257,  on  app.  1  D.  J.  &  S. 
361).     Where  some  of  the  companies  have  been  amalga- 
mated, the  amalgamated  company  counts,  for  the  purpose 
of  the  rule,  as  one  company,  and  the  costs  are  divided 
between  it  and  the  remaining  companies  equally  {Ex  p. 
Gashelly  1876,  2  0.  D.  360 ;  Ex  p.  Corpus  Christi  College, 
1871,  13  Eq.  334  ;  Re  Mid.  G.  W.  Rg.  Co.,  1881,  9  L.  E. 
Ir.  16 ;  Re  Margport,  Sfe.  Rg.  Aet,  1863,  32  Beav.  397, 
contra,  has  not  been  followed).     But  one  company  which 
has  leased  its  line  to  another  is  treated  as  a  separate  com- 
pany {Re  Carlisle,  8fc.  Rg.  Co.,  1864,  33  Beav.  253).     If 
some  of  the  companies  are  not  liable  to  pay  costs,  the 
remainder,  nevertheless,  only  pay  their  aliquot  share,  as  if 
all  were  paying  {Ex  p.  Ecc.  Comm.,  1865,  13  W.  E.  575  ; 
where,  out  of  seventeen  companies,  four  were  not  liable, 
and  the  remainder  paid  a  seventeenth  each).     But  if  part 
of  the  fund  has  been  paid  in  by  the  Crown  the  rule  is 
diiferent,  and  the  companies  pay  between  them  all  the 
costs  except  so  far  as  they  are  increased  by  the  Crown's 
contribution  {A.-G.  v.  Mayor  of  Roehester,  1867, 15  W.  E. 
765 ;  see  Exj).  Hodge,  1848, 16  Sim.  159 ;  supra,  p.  233). 
Kelaxa-  But  while  the  rule  as  to  equality  of  division  of  costs  is 

*^^,^  °^  to  be  followed  in  the  absence  of  peculiar  circumstances  of 
hardship  {Re  Byron's  Estate,  1863,  1  D.  J.  &  S.  358 ;  Re 
Merton  Coll.,  supra),  and  will  not  be  departed  from  on  the 
ground  of  mere  inequality  of  funds ;  yet  it  is  relaxed  in 
cases  of  oppression :  where,  for  instance,  a  particular  com- 
pany has  been  brought  frequently  before  the  Court  for  the 
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investment  of  small  instalments  {Ex  p,  Chriafs  Hospitaly  SeotionSO. 
1864,  2  n.  &  M.  16G) ;  or  where  there  is  great  inequality 
in  the  amounts.  The  scale  fee  payable  on  the  purchase  is 
then,  with  the  ad  valorem  stamp  duty  and  the  surveyor's 
fee,  apportioned  rateably  {Re  Bishopsgate  Foundation ,  1894, 
1  Ch.  185;  Ex  p.  St.  Bartholomeic'a  IIosp,,  1875,  20  Eq. 
369) ;  but  not  necessarily  the  costs  of  the  petition  {Ex  p. 
Christ  Church,  1861,  9  W.  E.  474). 

For  a  case  of  apportionment  of  costs  where  one  of  two  Appop- 
f  unds  in  Court,  subject  to  the  same  trusts,  was  the  purchase  ^hewTone 
money  of  glebe  land  taken  by  a  railway  company  and  the  fund  not 
other  had  arisen  from  the  grant  of  mining  leases  of  the  nnder 
glebe  under  a  private  Act,   see  Ex  p.  Ferp.   Curate  of  ^*  ^'  ^' 
Bilston  (1889,  37  W.  E.  460). 

10.  Costs  of  adverse  litigation. 

The  words  in  sect.  80  "  except  such  as  are  occasioned  by 
litigation  between  adverse  claimants"  refer  to  "costs," 
and  not  to  the  next  antecedent  "proceedings  "  {Ee  Cantos 
Estate,  1859,  1  D.  F.  &  J,  158). 

Costs  of  administering  the  fund,  including  the  costs  of  Costs  of 
ascertaining  the  proper  mode  of  distribution,  are  not  costs  ^^^' 
of  "  adverse  litigation  "  and  they  fall  on  the  company : — 

Where  diflRculties  occur,   and   expense  is  incurred  in  Ascertain- 
ascertaining  the  rights  and  shares  of  the  parties  entitled  to  ™®'^*  o* 
the  money,   these   are   not   costs   occasioned  by  adverse  ^tiU^ 
litigation  {Re  Singleton's  Estate,  1863,  11  W.  E.  871). 

The    company   pay    the    costs    of    administration    as  Confltruc- 
distinguished  from  hostile  litigation;  hence  of  obtaining  tionof 
the  construction  of  a  will  on  which  the  rights  to  the  fund  ^"^" 
depend  {Re  Gregson's  Trusts,  1864, 2 11.  &  M.  504,  p.  514  ; 
Re  Uinks'  Estate,  1853,  2  W.  E.  108 ;  see  Re  Noake's 
JT///,  1880,  28^7.  E.  762). 

And  where  the  land  taken  is  subject  to  a  mortgage,  the  Mortgage 
company  pay  the  costs  of  an  inquiry  as  to  the  amount  due  i^^q^iirj. 
on  the  mortgage  {Re  Bareham,  1881,  17  C.  D.  329 ;  cf. 
Ex  p.  Collins,  1849,  19  L.  J.  Ch.  244 ;  Re  Ilore's  Estate, 
1849,  5  Ey.  Cas.  592).     It  is  everyday  practice  to  order  class 
the  company  to  pay  the  costs  of  class  inquiries  wliich  are  mquirj. 
necessary  for  the  purpose  of  distributing  the  fund  {S.  C, 
per  Jessel,  M.  E.  p.  333). 

A  contest  between  tenant  for  life  and  remainderman  as  Qaeetion 
to  the  division  of  the  fund  is  not  adverse  litigation,  ^^^^f^ 

o  tenant  for 
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"  Adverse  litigation  arises  where  different  parties  set  up 
adverse  titles  to  the  estate.  Here  the  title  was  not  in 
dispute,  and  these  costs  are  costs  arising  in  the  course  of 
administering  the  purchase  money  under  the  Act,  and 
ought  to  have  been  paid  by  the  corporation "  {Askew  v. 
Woodhead,  1880,  14  C.  D.  p.  36,  per  Jessel,  M.  R.). 

Where,  on  the  other  hand,  the  claimant's  title  is 
doubtful,  and  he  brings  before  the  Court  persons  interested 
in  disputing  his  right,  this  is  equivalent  to  a  case  of 
adverse  litigation  and  he  must  pay  the  costs.  Thus  where 
compensation  had  been  paid  in  respect  of  leases  but  the 
validity  of  the  leases  was  disputed,  and  in  order  to  settle 
the  question  it  was  necessary  to  bring  before  the  Court  the 
persons  interested  in  the  reversions,  the  company  was 
ordered  to  pay  the  general  costs  of  the  application  for  pay- 
ment out,  but  the  lessee  was  ordered  to  pay  the  coste  of 
the  reversioners  as  being  expenses  caused  by  "  adverse 
litigation"  {Ex 2^^  Cooper,  1865,  13  W,  R.  364). 

And  the  above  rule  as  to  the  company  paying  the  costs 
of  administration  does  not  apply  when  it  is  not  simply  a 
question  of  ascertaining  the  persons  entitled,  but  there  is 
an  actual  dispute  as  to  which  of  two  adverse  claimants  is 
to  take  under  a  will ;  where,  for  instance,  a  residuary 
legatee  and  the  heir  each  claim  the  fund  in  Court  {Ex  p. 
Yates,  1869,  17  W.  R.  872 ;  see  Exp,  Sfi/an,  1859,  John. 
387). 

Where,  in  consequence  of  a  dispute  between  the  tenant 
for  life  and  his  incumbrancers,  a  petition  for  re-investment 
is  presented,  but  the  payment  of  dividends  is  left  to  be 
dealt  with  on  a  second  petition,  the  company  will  not  be 
ordered  to  pay  the  costs  of  the  second  petition  {Ee  Johffe, 
1857,  3  Jul-.  N.  S.  633). 

Where  there  are  adverse  claimants  to  the  fund,  the  com- 
pany will  pay  only  one  set  of  costs,  and  the  rest  may  be 
ordered  to  be  paid  out  of  the  fund  {Re  Catlwg^s  Estate^ 
W.  N.  1890,  p.  75  ;  Ex  p.  Rector  of  St,  Jfartin's,  Birming- 
ham,  1870,  11  Eq.  p.  30)  ;  or  the  unsuccessful  claimants 
may  be  ordered  to  pay  the  petitioner  such  costs  as  have 
been  occasioned  by  their  adverse  claims  {Ex  p,  Gt,  Southern 
Sf  We4ern  Ry.  Co,,  1877,  Jr.  R.  11  Eq.  497). 

If  the  money  is  paid  into  the  Bank  in  consequence  of  an 
adverse  claim  being  made,  and  the  claim  is  subsequently 
withdrawn,  the  company  are  not  required  to  pay  the  costs 
of  an  application  for  payment  out  {Re  English,  1865,  13 
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W.  R.  932,  a  decision  of  the  Court  of  Appeal).     In  Re  SectionSO. 

Ihike  of  Norfolk's  Estates  (1874,  22  W.  E.  8i7),  contra,  Re  T 

English  was  not  referred  to.  In  Ex  p.  Palmer  (1849,  13 
Jnr.  781),  where  the  claim  had  necessitated  two  applica- 
tions, the  costs  of  both  were  thrown  on  the  company. 

If  the  title  is  disputed  and  the  company  take  a  con-  Convey- 
veyance  in  which  both  claimants  join,  it  seems  that  the  ?^x^^^ 
company  must  pay  the  costs  of  both  upon  an  application  oliamants 
for  re-investment  {Re  ButterfiM,  1861,  9  W.  E.  805). 


11.  Order  for  and  payment  of  costs. 

For  form  of  order  for  costs  under  sect.  80,  see  Seton,  5th  Form  of 
ed.  p.  2036 ;  Ex  p.  Gt.  S.  8f  W,  Ry,  Co.  (1877,  Ir.  E.  11  o^^^- 
Eq.  497).     The  order  for  the  payment  and  taxation  of 
costs  must  follow  the  words  of  the  Act  {Re  HayxcariVs 
Estate,  1863,  9  Jur.  N.  S.  1222 ;  Re  Edmunds,  1866,  35 
L.  J.  Ch.  538). 

It  seems  that  an  order  under  this  section  cannot  be  Appeal, 
altered  in  favour  of  a  company,  unless  they  appeal  {Re 
Gregson,  1864,  13  W.  E.  1^3). 

Under  an  order  for  half-yearly  sales  of  stock  to  make  Costs  tax- 
up  with  dividends  the  income  due  to  the  tenant  for  life  in  *^i®  under 
respect  of  the  taking  of  leaseholds,  and  for  taxation  and 
payment  of  costs  according  to  the  Act,  the  costs  of  each 
periodical  sale  can  be  taxed  without  a  fresh  order  {Re 
Edmunds,  1866,  35  L.  J.  Ch.  538).  These  are  costs 
properly  payable  by  the  company  {Re  Long's  Estate,  1853, 
1  W.  E.  226). 

Where  the  money  in  Court  is  being  re- invested  in  land,  Re-invest- 
it  has  been  held  that  the  company  are  entitled  to  have  "^Q^*"^ 
inserted  in  the  order  for  payment  of  costs  the  words 
"upon  the  approval  and  execution  of  the  conveyance"  {Ex 
p.  Eton  Colkge,  1859,  7  W.  E.  71U),  but  this  seems  to  be 
inconsistent  with  the  cases  in  which  the  costs  of  abortive 
purchases  have  been  thrown  on  the  company  {supra, 
p.  232). 

It  was  formerly  held  that  in  orders  directing  a  company  Costs  of 
to  pay  costs,  the  omission  of  the  usual  words  "  except  such  *A^®"? 
costs,   if  any,   as  are   occasioned  by  litigation   between    *^^*  ^^* 
adverse  claimants,"  ought  not  to  be  ordered  except  in  very 
clear  cases  {Re  Canfs  Estate,  supra,  p.  245 ;  Re  Courts  of 
Justice  Commissioners,  W.  N.  1868,  124 ;  see  Re  Tookey*s 
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Trusts,  1852,  16  Jur.  708).  But  it  seems  that  these  cases 
do  not  correctly  state  the  practice.  "  It  is  not,  and  has  not 
heen,  the  practice  to  insert  the  exception  as  to  the  costs  of 
litigation  hetween  adverse  claimants,  unless  it  appears  or 
is  suggested  that  some  litigation  has  taken  place  (Seton 
on  Judgments,  5th  ed.  2037). 

Costs  of  adverse  litigation  are  usually  left  in  general 
form  to  the  taxing  master,  but  in  a  simple  case  the  Court 
will  separate  them  and  direct  specifically  how  the  different 
costs  are  to  be  paid  {Re  LongworWs  Estate y  1853,  1  E.  & 
J.  1 ;  Exp,  Gt,  S,  Sf  W.  Ry,  Co,,  supra). 

The  section  only  authorizes  an  order  on  the  company  to 
pay  costs,  not  an  order  to  pay  them  out  of  any  pajticular 
lund ;  consequently  the  Court  will  not  order  them  to 
be  paid  out  of  money  deposited  under  sect.  85  {Re  Neathj 
^c.  Ry.  Co,,  1874,  9  Ch.  263  ;  Re  Wimbledon,  8fc,  Ry,  Act, 
1864,  9  L.  T.  703 ;  Ex  p.  Stevens,  Re  London  8f  South- 
ampton Ry.  Extension  Act,  1848,  2  Phil.  772 ;  Ex  p.  O.  N. 
Ry.  Co,,  1848,  16  Sim.  169)  ;  and  it  is  the  same  although 
the  purchase  is  abandoned  by  the  company,  provided 
this  is  done  with  the  concurrence  of  the  owner ;  but  not, 
apparently,  if  it  is  abandoned  through  inability  of  the 
company  to  complete  {Ex  p.  Birmingha^n,  8fc.  Ry.  Co., 
1863, 1  H.  &  M.  772). 

In  the  event  of  the  insolvency  of  the  company,  payment 
of  costs  may  be  ordered  out  of  the  fund  in  Court  {Re  Glebe 
Lands  of  Gt,  Yeldham,  1869,  9  Eq.  68). 

A  tenant  for  life  will  be  allowed  out  of  the  fund  all 
costs  properly  incurred  by  him  which  are  not  payable  by 
the  company  {Re  Earl  of  Berkeley's  Will,  1874, 10  Ch.  56  ; 
Re  Leigh's  Estate,  1871,  6  Ch.  887,  893)— but  see  Re 
Strachan's  Estate  (1851,  9  Hai*e  185),  where,  the  costs  not 
falling  on  the  company,  the  Court  declined  jurisdiction  to 
apportion  them  between  tenant  for  life  and  remainder- 
man— including  costs  of  arbitration  incurred  by  reason  of 
his  refusing,  bond  fide  and  under  advice,  the  company's 
offer  {Re  Aubrey's  Estate,  1853,  17  Jur.  874;  and  so  as 
to  an  incumbent.  Ex  p.  Perp.  Curate  of  Whitworth,  1871, 
24  L.  T.  126),  and  costs  of  negotiations  and  of  surveys 
previous  to  the  arbitration  (Re  Oldham's  Estate,  W.  N. 
1871,  p.  190).  And  where  the  company  abandon  some  of 
their  notices  to  treat  for  parts  of  a  settled  estate,  but  go  on 
with  others,  and  the  purchase  money  is  paid  into  Court, 
expenses  incurred  by  the  tenant  for  life  under  the  aban- 
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doned  Dotices  will  be  paid  out  of  the  fund  in  Court  {Re  SectiondO. 

Strathmore  Elates,  1874,  18  Eq.  338).  

Formerly  a  tenant  for  life  was  not  allowed  out  of  the 
fund  in  Court  the  costs  of  opposing  the  bill  {Re  Earl  of 
Bei'keley^H  Will^  supra ;  but  see  Re  Ormerod*H  S,  E,,  1892, 
2  Ch.  318) ;  but  where  the  Court  approves  of  the  opposition, 
these  may  now  be  paid  out  of  the  settled  estate  under  sect.  3H 
of  the  S.  L.  A.  1882.  And  municipal  corporations  have 
a  general  power  of  defraying  out  of  the  borough  funds  or 
rates  the  expenses  of  resisting  Parliamentary  attack  {Aft,' 
Gen.  V.  Maijor  of  Brecon,  1878,  10  0.  D.  204 ;  see  Bright 
V.  North,  1847,*  2  Ph.  216). 
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CONVEYANCES  OF  LANDS. 

And  with  respect  to  the  conveyances  of  lands, 
be  it  enacted  as  follows  : — 

§  81.  Form  and  Effect  of  the  Oonyeyance. 

§82.  Costs. 

§  83.  Taxation  of  Costs. 

Form  and  Effect  of  the  Conveyance. 

sectionsi.  LXXXL  Conveyances  of  lands  to  be  purchased 
conv«7anoea  uttdcr  the  provlslons  of  this  or  the  special  Act,  or 
fSJ^JiiT  any  Act  incorporated  therewith,  may  be  according 
??b?dSd  to  the  forms  in  the  Schedules  (A)  and  (B)  tq- 
form.^  oJS  spectively  to  this  Act  annexed,  or  as  near  thereto 
MhiSS?"*  as  the  circumstances  of  the  case  will  admit,  or  by 
SStoSto  deed  in  any  other  form  which  the  promoters  of 
pJSL^ISS"*  the  undertaking  may  think  fit ;  and  all  convey- 
teJeltifti  ances  made  according  to  the  forms  in  the  said 
^n^^n'  schedules,  or  as  near  thereto  as  the  circumstances 
'^'  of  the  case  will  admit,  shall  be  effectual  to  vest 

the  lands  thereby  conveyed  in  the  promoters  of 
the  undertaking,  and  shall  operate  to  merge  all 
terms  of  years  attendant  by  express  declaration, 
or  by  construction  of  law,  on  the  estate  or  interest 
so  thereby  convoyed,  and  to  bar  and  to  destroy  all 
such  estates  tail,  and  all  other  estates,  rights,  titles, 
remainders,  reversions,  limitations,  trusts,  and 
interests  whatsoever,  of  and  in  the  lands  comprised 
in  such  conveyances,  which  shall  have  been  pur- 
chased or  compensated  for  by  the  consideration 
therein  mentioned ;  but  although  terms  of  years 
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be  thereby  merged,  they  shall  in  equity  afford  the  Beotionsi. 
same  protection  as  if  they  had  been  kept  on  foot, 
and  assigned  to  a  trustee  for  the  promoters  of  the 
undertaking  to  attend  the   reversion   and  inhe- 
ritance. 

In  practice  it  is  not  customary  to  employ  the  forms  in 
the  schedules.  As  to  terms,  compare  the  provisions  of  the 
Satisfied  Terms  Act,  1845  (8  &  9  Vict.  c.  112). 

Costs. 

LXXXII.  The  costs  of  all  such  conveyances  sectioii82. 
shall   be  borne   by  the  promoters  of  the  under-  costs^"" 
taking ;   and  such  costs  shall  include  all  charges  convey- 
and  expenses,  incurred  on  the  part  as  well  of  the  ^me  by 
seller  as  of  the  purchaser,  of  all  conveyances  and  proinotere, 
assurances  of  any  such  lands,  and  of  any  out-  costs  o?^ 
standing  terms  or  interests  therein,  and  of  de-  ^^^^ 
ducing,  evidencing,    and  verifying   the   title  to 
such  lands,  terms,  or  interests,  and  of  making  out 
and  furnishing  such  abstracts  and  attested  copies 
as  the  promoters  of  the  undertaking  may  require, 
and  all  other  reasonable  expenses  incident  to  the 
investigation,  deduction,  and  verification  of  such 
title. 

"  The  section  does  not  apply  to  the  costs  of  ascertaining  Operation 
the  property  to  be  conveyed ;  only  to  conveyance.  The  of  section, 
conveyance  begins  when  you  have  ascertained  what  is  to  be 
conveyed,  and  then  the  provision  of  the  Act  is  that  the 
company  are  to  pay  the  costs  of  verifying  the  title  and  the 
expenses  of  conveyance."  Hence,  where  the  ground  land- 
lord had  sold  to  a  railway  company  some  of  a  set  of  houses 
let  at  a  gross  rent,  and  the  purchase  money  was  to  be  cal- 
culated at  so  many  years'  rent  on  the  houses  taken,  it  was 
held  that  the  costs  of  apportioning  the  ground  rent  were  not 
payable  under  this  section,  though  by  declining  to  agree 
the  vendor  might  get  his  extra  expenses  in  the  shape  of 
compensation  (Be  Ifampstead  Junction  Ry, ;  Ex  p.  Bucky 
1863,  1  H.  &  M.  519). 
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Section82.  The  landowner  is  entitled  to  the  costs  of  a  conveyance 
Where  which  has  been  prepared,  although  by  reason  of  the  com- 
oonvey-  pany  executing  a  deed  poll  the  conveyance  becomes  un- 
ance  after   necessary  (Ite  Crystal  Palace  By,   Co,,  Re  Direr.%  185»5,  1 

not  re-  Where  the  title  includes  unstamped  deeds  the  company 

quired.  g^re  not  entitled  to  have  them  stamped  at  the  expense  of 
^^'  the  landowner,  at  any  rate  if  the  landowner  can  procure 

d^f         a  confirmation  from  the  conveying  parties  {Ex  p,  Birkbeck 

Freehold  Land  Society,  1883,  24  C.  D.  llii). 
Costs  rpjjQ  costs  incurred  before  conveyancing  counsel  are  pay- 

convey-      fl-tle  under  this  section  by  the  company,  and,  being  liable 
ancing       to  taxation,  a  proper  biU  of  them  should  be  delivered  to 
counsel.      ^^iQ  company  [Be  Sjwoner's  Estate,  1854,  1  K.  &  J.  220). 
tei^  °*   .       Where  the  company  require  that  letters  of  administra- 
adminis^"    tion  shall  be  taken  out  to  the  estate  of  the  landowner,  the 
tration.       property  taken  being  leasehold,  and  the  company  take  an 
assignment  from  the  administrator,  they  must  bear  the 
costs  of  taking  out  the  letters  of  administration  {Be  Liver* 
pool  Improvement  Act,  1868,  5  Eq.  282  ;  overruling  Be  S. 
Wales  By,  Co,,  1851,  14  Beav.  418,  where  it  was  held 
that  the  company  were  not  liable  for  the  costs  of  proceed- 
ings under  the  Trustee  Act  to  obtain  a  conveyance  from 
an  infant  heir). 
Convey-         ^  ^^^  f^j.  more  than  twelve  years  been  in  possession  of 
ad^u-     premises  held  under  a  lease  for  life  and  a  term  of  years, 
trator.        On  the  premises  being  taken  by  a  company  under  this  Act 
the  company  required  that  administration  should  be  taken 
out  to  B.,  the  assignee  of  the  lease,  through  whom  A. 
claimed.     C.  accordingly  took  out  administration  to  B., 
and  conveyed  her  interest  as  administratrix  in  the  premises 
to  A.     It  was  held,  following  Be  Liverpool  Lnjyrovement 
Act,  that  the  costs  of  this  conveyance,  in  addition  to  the 
costs  of  taking  out  administration,  should  be  borne  by  the 
company   {Be  Dublin    {South)    City  Market    Co,,   Ex  p. 
Keatley,  1890,  25  L.  E.  Ir.  265). 
^**LS^  Prior  to  this  Act  it  was  held  that  the  costs  of  an  action 

Sgs  to  get  against  an  infant  heir  of  a  vendor  brought  for  the  purpose 
in  legal  of  obtaining  a  conveyance  of  the  legal  estate,  the  vendor 
esUte.  having  died  after  notice  to  treat  but  before  completion, 
were  not  payable  by  the  company ;  inasmuch  as  the 
difficulty  was  caused  by  the  vendor  allowing  the  estate  to 
descend  when  he  knew  a  conveyance  would  be  necessary 
{Mid,  Counties  By,  Co,  v.  Wescomb,  1840,  2  Ry.  Cas.  211 ; 
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Mid.   Counties  Ry.   Co,  v.  Caldecott^  1841,  ibid.  394;  see  8ectioii82. 

L.8f  8.  W.  Ry.  Co.  v.  Bridgor,  1864,  12  W.E.  948) ;  but 

this  rule  has  not  prevailed  under  this  Act.  The  sale,  even 
where  it  is  by  agreement,  ranks  as  a  compulsory  sale,  so 
that  the  heir  or  devisee  is  a  constructive  trustee  within  the 
Trustee  Acts  {Re  RimelPs  Edate,  1866,  12  Jur.  N.  S. 
224 ;  Re  Lotcry'n  Will,  1872,  15  Eq.  78),  and  the  costs  of 
obtaining  a  vesting  order  under  the  Trustee  Act,  1893,  are 
payable  by  the  company  {Re  Manchester  d^  Soiithport  Rf/. 
Co.,  1854,  19  Beav.  3t)5;  of.  Re  Rees'  Devisee^  1852,  21 
L.  J.  Oh.  687).  And  similarly  where  the  assistance  of  the 
Court  is  required  in  order  to  get  in  the  legal  estate  from 
the  heir  of  a  deceased  mortgagee  {Re  Rasteni  Counties  Rf/. 
Co.,  Hx  p.  Care,  1855,  26  L.  T.  0.  S.  176;  Re  Nash's 
Estate,  1855,  4  W.  E.  111). 

But  where  a  small  part  of  the  property  taken  was,  with 
other  property  of  the  vendor  (an  "owner  entitled  in  fee), 
subject  to  a  mortgage  which  was  vested  in  trustees  of  a 
testator  whose  estate  was  being  administered  by  the  Court ; 
and  the  vendor  had  entered  into  an  agreement  for  sale 
without  disclosing  the  mortgagee ;  it  was  held  that,  under 
the  circumstances,  the  company  ought  not  to  pay  the  costs 
of  obtaining  an  order  in  the  administration  action  sanc- 
tioning the  concurrence  of  the  trustees  in  the  conveyance 
(Re  L.  ^'  S.  W.  Ry.  Act,  1855  ;  Ex  p.  Phillips,  1862,  3 
D.  J.  &  S.  341,  reversing  2  J.  &  H.  392). 

And  where,  after  entering  into  an  agreement,  the  land- 
owner devised  all  his  real  estate  in  strict  settlement,  the 
costs  of  a  suit  to  carry  out  the  sale  were  ordered  to  be  paid 
out  of  the  purchase  money  {Eastern  Counties  Ry.  Co.  v. 
Tufnell,  1843,  3  Ey.  Cas.  133). 

Eule  12  of  the  rules  to  Schedule   1,  Part  I.  of  the  Solicitor's 
General   Order  under  the  Solicitors'  Eemuneration  Act,  oo»*»- 
1881,  provides  that  "in  cases  of  sales  under  the  Lands  Exclusion 
Clauses  Consolidation  Act,  or  any  other  private  or  public  °^  ®**^®' 
Act  under  which  the  vendor's  charges  are  paid  by  the 
purchaser,  the  scale  shall  not  apply."     This  rule  relates  to 
a  purchase  by  agreement  by  a  public  body  under  the 
powers  of  such  an  Act,  although  the  vendor  is  absolute 
owner,  and  although  the  agreement   contains  a  special 
clause  stipulating  that  the  purchasers  shall  bear  all  the 
vendor's  costs   so   that  the  vendor  shall   be   put  to  no 
expense  whatever  in  the  matter  {Re  Burdekin,  1895,  2  Oh. 
136).     A  voluntary  purchase  by  a  local  authority  under 
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8eGtion82.  the  powers  of  the  Public  Health  Act,  1875,  is  within  the 

rule  (S.  C, ;  cf.  Ex  p,  Raynery  supra^  p.  130).      The  rule, 

however,  does  not  extend  to  the  costs  of  the  purchasing 

body's  solicitor,  and  he  is  paid  according  to  the  scale  {Re 

Stewart,  1889,  41  C.  D.  494).     Where  the  scale  does  not 

apply,  the  solicitor's  remuneration  is  regulated   by  the 

system  existing  before  the  Order,  as  altered  by  Schedule  2 

to  the  Order  (clause  2c  of  the  Order). 

Costs  of  The  section  does  not  cover  costs  of  a  transaction  which 

coUateral    jg  merely  collateral  to  the  purchase.      Thus  where,  on 

n^t!"        taking  land  from  a  colliery  company,  a  railway  company 

entered  into  an  agreement  to  carry  the  vendors'  coals  at  a 

fixed  price,  they  were  not  called  upon  to  pay  the  costs  of 

such  agreement  {Re  Lietch  and  Kexcney^  1867,  15  W.  E. 

1055). 

No  deduo-       Money  deposited  under  sect.  85  will  be  ordered  to  be 

*o8to^o^t     P^^^  ^^^  ^  ^^®  company  on  their  compliance  with  that 

of  money    section  without  any  deduction  for  costs  under  this  section 

deposited.    {Re  London  and  Southampton  Ry,  Extension  Act,  1848,  2 

Ph.  772,  reversing  16  Sim.  165  ;  see  cases  supra,  p.  248). 

Taxation  of  Costs. 

^^tionss.  LXXXIII.  If  the  promoters  of  the  undertaking 
Costs  of  and  the  party  entitled  to  any  such  costs  shall  not 
a^cl  M^  agree  as  to  the  amount  thereof,  such  costs  shall  be 
subject  to  taxed  by  one  of  the  taxing  masters  of  the  Court 
and  we*'  ^^  Chanccry  [or  by  a  master  in  Chancery  in  Ire- 
recover-     Zawrf*!  uDou  an  Order  of  the  same  Court,  to  be 

able  as  ix-j  .•!_••  t 

costs  pay-  obtamed  upon   petition  m   a  summary  way  by 

o^e    f  ^'  either  of  the  parties ;  and  the  promoters  of  the 

Court,  or    Undertaking  shall  pay  what  the  said  master  shall 

treM*'       certify  to  be  due  in  respect  of  such  costs  to  the 

party  entitled  thereto,  or  in  default  thereof  the 

same  may  be  recovered  in  the  same  way  as  any 

other  costs  payable  under  an  Order  of  the  said 

Court,  or  the  same  may  be  recovered  by  distress 

in  the  manner  hereinbeiore  provided  in  other  cases 

of  costs;  and  the  expense  of  taxing  such  costs 

•  Repealed  by  St.  L.  B.  A.  1892. 
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shall  be  borne  by  the  promoters  of  the  under-  Bectionsa. 
taking,  unless  upon  such  taxation  one-sixth  part 
of  the  amount  of  such  costs  shall  be  disallowed, 
in  which  case  the  costs  of  such  taxation  shall  be 
borne  by  the  party  whose  costs  shall  be  so  taxed, 
and  the  amount  thereof  shall  be  ascertained  by 
the  said  master,  and  deducted  by  him  accordingly 
in  his  certificate  of  such  taxation. 

A  taxation  of  costs  under  this  section  can  be  reviewed 
by  the  Court ;  though  it  is  otherwise  with  costs  which  are 
settled  under  the  L.  0.  (Taxation  of  Costs)  Act,  1895,  iafva^ 
p.  369  {Sandback  Charity  Trustees  v.  N,  Staff,  Ry,  Co,^ 
1877,  2  Q.  B.  D.  1,5).  But  the  company  cannot  tax  the 
costs  of  conveyance  after  payment  (Re  S,  E,  Ry.  Co.; 
Exp.  Somerviiley  1883,  23  C.  D.  167). 
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ENTRY  UPON  LANDS. 

And  with  respect  to  the  entry  upon  lands  by 
the  promoters  of  the  undertaking,  be  it  enacted 
as  follows : — 

« 

§  84.  Payment  or  Deposit  of  Price,  or  Consent  of  Owner,  before 
Entry,  except  to  survey  and  mark  out. 

§  8o.  Entry  upon  Lands  before  Purchase  on  making  and  giving 
Bond. 

§  86.  Payment  in  of  Deposit  and  Cashier's  Beceipt. 

§  87.  Investment,  Application,  and  Payment  out  of  Deposit. 

§  88.  Payment  into^Bank  when  Office  of  Accountant-General 
closed. 

§  89.  Penalty  on  Entry  without  complying  with  these  Provisions. 
Recovery  of  Penalty. 

§  90.  Decision  of  Justices  as  to  Right  of  Entry  not  conclusive. 

§  91.  Proceedings  in  Case  Owner  refuses  to  give  up  Possession. 

Payment  or  Deposit  of  Pricey  or  Consent  of  Owner ^ 
before  Entry ^  except  to  survey  and  mark  out. 

86etioiiS4.      LXXXIV.  The  promoters  of  the  undertaking 

Promoters  sliall  not,  cxccpt  by  the  consent  of  the  owners 

^^\^   til  ^^^  occupiers,  enter  upon  any  lands  which  shall 

lompensa-  bc  required  to  be  purchased  or  permanently  used 

*l°de^"^    for  the  purposes  and  under  the  powers  of  this  or 

TO)8ited  in  the  spccial  Act,  until  they  shall  either  have  paid 

wpUor^"  ^  every  party  having  any  interest  in  such  lands, 

purpoae  of  or  deposited  in  the  Bank,  in  the  manner  herein 

sanreying,  mentioned,  the  purchase  money  or  compensation 

agreed  or  awarded  to   be  paid  to  such  parties 

respectively  for  their  respective  interests  therein : 

Provided  always,  that  for  the  purpose  merely  of 

surveying  and  taking  levels  of  such  lands,  and  of 


owners 
occa- 
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probing  or  boring  to  ascertain  the  nature  of  the  Seotions*. 
soil,  and  of  setting  out  the  line  of  the  works,  it 
shall  be  lawful  for  the  promoters  of  the  under- 
taking, after  giving  not  less  than  three  nor  more 
than  fourteen  days'  notice  to  the  owners  or  occu- 
piers thereof,  to  enter  upon  such  lands  without 
previous  consent,  making  compensation  for  any 
damage  thereby  occasioned  to  the  owners  or 
occupiers  thereof. 

Power  18  given  by  sects.  30 — 44  of  the  Ey.  C.  A.  1845,  Tempo- 
f  or  a  railway  company  to  occupy  lands  temporarily  during  ^^  *^°"' 
the  period  fixed  for  completion  of  the  railway.  ^* 

Bringing  waggons,  rails,  and  other  implements  on  the  Entry. 
land  with  the  assent  of  the  occupying  tenants  has  been  Consent  of 
held  not  to  be  a  taking  possession  within  the  meaning  of  this  ^^ 
section  [Standish  v.  3Iai/or,8fc.  of  Liverpool,  1852,1  Drew.  1).  piersT 

Consent  is  not  to  be  inferred  from  the  mere  absence  of 
objection  on  the  part  of  the  landowner  or  his  agents  to  the 
company  taking  possession  and  remaining  in  possession  of 
the  land ;  at  any  rate,  where  the  landowner  is  not  aware  of 
his  title  to  the  land  {Marquis  of  Saliahury  v.  G.  N.  Ey.  Co.^ 
1868,  5  C.  B.  N.  S.  174,  pp.  212,  217). 

Where  the  company  entered  before  ascertainment  of  the 
purchase  money  by  a  verbal  consent,  as  to  the  natiu-e 
whereof  there  was  a  dispute,  and  commenced  their  works, 
the  Court  declined  to  interfere  by  injunction  to  stop  the 
works,  since  justice  could  be  done  by  compelling  the  com- 
pany to  pay  for  the  land :  but  they  were  ordered  to 
deposit  the  approximate  value  {Langford  v.  Brighton^  Lewes 
^  Hadings  Ry.  Co,,  1845,  4  Ey.  Cas.  69). 

Where  possession  is  taken  by  a  company  with  the  Entry 
consent  of    the  owners  and  occupiers,   though  without  J^iJ^^'J* 
following  the  statutory  procedure,  the  consent  cannot  be  atat^ory 
revoked  and  the  company  treated  as  trespassers  {Knapp  v.  requiro- 
L.  C.  ^  D.  By,  Co,,  1863,  2  H.  &  C.  212),  and  acquiescence  '^^''^' 
is  equivalent  to  consent  {Gi^eenhalgh  v.  Manchester,  Sfc.  Ry, 
Co,,  1838,  3  My.  &  Cr.  784). 

Where  the  company  enter  without  complying  with  the 
statutory  requirements,  and  the  landowner  subsequently 
negotiates  with  them,  he  will  be  considered  to  have  waived 
his  objection  to  their  proceedings  {Tower  v.  Eastern 
Counties  Ry,  Co.,  1843,  3  Ey.  Oaa.  374). 

J.  8 
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Lands 
purchased 
or  per- 
manently 
used. 


Abstrac- 
tion of 
water. 


Interfer- 
ence wiUi 
wharf. 


Where  the  purchase  money  is  to  be  ascertained  hy 
arbitration  and  the  landoMrner  permits,  the  company  to 
enter  and  commence  their  works  pending  the  reference,  the 
remedy  of  the  landowner,  in  the  event  of  a  subsequent 
dispute,  is  on  the  award,  and  he  cannot  treat  the  company 
as  trespassers  {Doe  v.  Leeds,  Sfc.  Rtj,  Co,,  1851,  16  Q.  B. 
796,  on  a  special  Act  prior  to  this  Act). 

Although  the  section  speaks  of  land  being  purchased  or 
permanently  used,  yet  there  is  no  power  for  the  company 
to  decline  to  purchase  the  land  itself,  and  to  elect  per- 
manently to  use  it,  as  by  tunnelling  or  carrying  the  line 
over  it  on  arches ;  in  other  words  the  company  cannot,  in 
the  absence  of  express  power,  give  notice  to  treat  for  an 
easement  for  such  purposes.  If  they  want  to  use  the  land 
for  permanent  purposes,  they  must  acquire  the  entire 
ownership  (Pinchin  v.  London  8f  Blachcall  Ry.  Co,,  1854, 
6  D.  M.  &  Q-.  851,  861,  per  'Lord  Cranworth,  0.,  differing 
from  Wood,  V.-C,  1  K.  &  J.  134).  Hence,  if  it  is  required 
to  divert  a  road  under  sect.  16  of  the  Ey.  0.  A.  1845,  the 
company  must  acquire  the  land  over  which  the  new  road  is 
to  go  {Rangeley  v.  Mid.  Ry.  Co.,  1868, 3  Ch.  306, 311).  And 
the  person  entitled  to  the  soU  of  land  subject  to  a  public 
right  of  way  can  object  to  the  company  taking  it  before 
compensation  made  or  deposit  paid,  though  for  the  purpose 
of  a  tunnel  under  the  same  section  {Ramaden  v.  Manchester, 
Sfc.  Ry.  Co.,  1848,  5  Ey.  Cas.  652).  As  to  using  land 
Tinder  the  ifetrop.  Looal  Management  Acts  without  ac- 
quiiing  it,  see  N.  London  Ry.  Co.  v,  M.  B.  W.  (1859, 
Johns.  405). 

The  mere  abstraction  of  water  from  a  stream  does  not 
bring  a  riparian  owner  within  this  section  as  being  a  taking 
of  his  portion  of  the  stream,  but  only  entitles  him  to  pro- 
ceed under  sect.  68  {Bush  v.  Trowbridge  Water  works  Co., 
1875,  19  Eq.  291). 

But  the  diversion  of  the  stream  is  an  entry  under  this 
section  and  sect.  85,  and  before  the  diversion  can  be  made 
the  value  of  the  stream  must  be  ascertained,  and  secured 
to  the  owners  of  the  land  through  which  it  passes  {Ferratid 
v.  Corp.  of  Bradford,  1856,  21  Bear.  412). 

Where  under  a  special  Act  the  L.  0.  A.  was  incor- 
porated, with  a  provisidii  that  the  word  "  lands "  should 
include  easements  and  interests  in  land,  and  a  public  body 
took  foreshore  of  a  river  upon  which  an  adjoining  wharf - 
owner  had  been  accustomed  to  allow  barges  to  rest,  it  was 
held  that  this  was  not  the  taking  of  an  easement  or  interest 
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in  land,   but  only  an  injurious  affecting  of  the  wharf-  8eetio]i84. 

owner's  rights  under  sect.  68,  and  that  sect.  84  did  not ' 

apply.  The  enjoyment  by  the  wharf-owner  of  the  fore- 
shore was  analogous  to  a  right  of  access  over  a  public  way 
(Macet/  V.  Meirop.  B.  W,,  1864,  33  L.  J.  Ch.  377).  And 
similariy  as  to  interference  with  a  steamboat  pier  and  sub- 
stitution of  a  new  pier  {Temple  Pier  Co.  v.  Metrop,  B.  JP"., 
1865,  13  W.  E.  535). 

The  company  must,  before  entry,  settle  not  only  with  the  Company 
person  in  possession  of  the  land  comprised  in  the  notice  to  n^^*  settle 
treat,  but  also  with  all  persons  having  any  interest  in  it  ^t^^^ 
{Inge  v.  Birviingham^  Sfc.  Ry.  Co,^  1853, 3  D.  M.  &  G.  658), 
including,  for  instance,  the  interest  of  a  mortgagee  whose 
debt  is  payable  by  an  annuity  secured  by  a  demise  of  the 
land  {University  Life  Assurance  Society  v.  Met,  By,  Co,^ 
W.  N.  1866,  p.  167) ;  and  they  must  pay  for  the  whole,  even 
though  they  enter  upon  only  a  part  {Barker  v.  N,  Staff, 
Ry,  Co,y  1848,  2  De  Gr.  &  S.  55).    So  where  a  company  had 
given   notice  to  divert  and  appropriate  the  whole  of  a 
stream,  it  was  held  that  they  could  not  take  any  of  the 
water  till  they  had  paid  for  the  whole  {Stone  v.  Corp.  of 
Yeovil,  1876,  2  0.  P.  D.  99). 

Some  property  was  mortgaged  to  the  plaintiffs,  who  Mort- 
were  not  bound  to  receive  their  money  until  a  future  day.  gagees. 
A  railway  company,  with  knowledge,  treated  with  the 
mortgagor  alone,  and,  not  agreeing,  paid  into  Court  to  the 
credit  of  the  mortgagor  the  amount  of  compensation,  but 
made  no  provision  for  the  compensation  to  the  mortgagees 
under  sect.  114.  The  company  then  took  possession,  and 
commenced  pulling  down  the  buildings.  The  Court  re- 
strained the  company  from  proceeding  until  the  value  of 
the  mortgagees'  interests  had  been  ascertained,  and  paid 
or  secured  {Ranken  v.  The  E,  Sf  W,  India  Docks  and 
Birmingham,  Sfe.  Ry,  Co.,  1849,  12  Beav.  298). 

Mortgagees  and  incumbrancers  can  claim  the  benefit  of 
this  section,  the  plain  inference  from  the  provisions  of 
sects.  108 — 114  being  that  a  company  are  not  entitled  to 
take  possession  of  land  subject  to  a  mortgage,  much  less 
to  destroy  the  buildings  standing  upon  the  land,  without 
paying  off  the  mortgage.  So,  where  a  person  took  land 
as  tenant  from  year  to  year,  under  an  agreement  which 
provided  that,  if  the  landlord  should  determine  the  tenancy 
within  twenty  years,  the  tenant  should  have  the  option  of 
removing  any  buildings  erected  by  him,  or  of  having  a  charge 
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on  the  land  and  buildings  for  twenty  years  from  the  date 
of  the  agreement  for  a  twentieth  paxt  in  each  year  of  the 
cost  of  the  buildings ;  and  the  tenant  erected  buildings ;  on 
the  land  being  taken  under  this  Act  the  company  were 
held  to  be  bound  by  this  section,  and,  the  tenancy  ter- 
minating at  the  end  of  the  seventh  year,  the  company  had 
to  provide  before  entry  thirteen-twentieths  of  the  cost  of  the 
buildings  {Rogers  v.  Dock  Co,  at  Kingston-upon-Huily  1864, 
4  N.  E.  494 ;  affirmed  5  N.  E.  26). 

Where  the  company  entered  without  paying  for  the 
land  or  complying  with  sect.  86,  an  injunction  was  granted 
against  their  proceeding  with  their  works,  notwithstanding 
the  penalty  provided  by  sect.  89  [Ai^mstrong  v.  Waterford^ 
8(c.  Ry.  Co.,  1846,  10  Ir.  Eq.  E.  60).  And  if  they  subse- 
quently  make  the  deposit  and  give  the  bond  under  sect.  85, 
they  must  pay  the  costs  of  a  motion  to  dissolve  the  injunc- 
tion (Woodard Y.  Eadeiii  Counties  Ry,  Co.^  1855,  3  W.  E. 
330 ;  cf,  Kensington  v.  Metrop.  Ry.  Co.,  1866, 14  L.  T.  580). 

An  entry  irregularly  made,  as  where  the  bond  is  insuffi- 
cient, does  not  preclude  a  continuance  of  possession  when 
all  has  been  done  which  was  originally  required  to  render 
the  entry  rightful  {Willey  v.  S.  E.  Ry.  Co.,  1849,  6  Ey. 
Cm.  100,  1  Mac.  &G.  58). 

And  even  if  the  entry  were  wrongful,  yet  the  Court  will 
probably  not  interfere  by  injunction  if  the  company  have 
acted  bond  fide  and  are  able  by  a  proper  exercise  of  their 
powers  to  put  themselves  in  the  right  {Williams  v.  South 
Wales  Ry.  Co.,  1849,  3  De  G.  &  Sm.  354,  where,  how- 
however,  the  entry  was  considered  wrongful  because  made 
after  the  time-limit  for  the  exercise  of  compulsory  powers 
had  expired,  although  the  notice  to  treat  was  given  before, 
a  view  which  is  now  settled  to  be  erroneous,  infra,  p.  323  ; 
cf.  Dakin  v.  L.  8^  N.  W.  Ry.  Co.,  1849,  3  De  G.*&  Sm.  414). 

Where  the  company  made  an  entry  for  the  purpose  of 
survey  without  the  notice  required  by  sect.  84,  but  did  not 
remain  on  the  land,  the  Court  refused  an  injunction,  but 
reserved  the  costs  {Fooks  v.  Wilts.  Sfc.  Ry.  Co.,  1846,  5 
Hare,  199). 

If  the  company  have  purchased  land  from  the  apparent 
owner,  an  injunction  against  their  continuiog  in  possession 
will  not  be  granted  at  the  suit  of  an  adverse  claimant. 
His  remedy  is  by  ejectment  ( Webster  v.  S.  E.  Ry.  Co.^ 
1851, 1  Sim.  N.  S.  272). 
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Entry  before  Purchase  on  making  Deposit  and 

giving  Bond. 

LXXXV.  Provided  also,  that  if  the  promoters  se«tioii85. 
of  the  undertaking  shall  be  desirous  of  entering  ifpromoten 
upon  and  using  any  such  lands  before  an  agree-  eStobSforo 
ment  shall  have  been  come  to  or  an  award  made  SS^S^ 
or  verdict  given  for  the  purchase  money  or  com-  SJSidJ^t 
pensation  to  be  paid  by  them  in  respect  of  such  StS?^ 
lands,  it  shall  be  lawful  for  the  promoters  of  the  ^^,  or 
undertaking  to  deposit  in  the  Bank  by  way  of  t^^iS/S 
security,    as   hereinafter    mentioned,    either   the  Sp^uSby 
amount    of    purchase    money    or    compensation  IndS^ea"' 
claimed  by  any  party  interested  in  or  entitled  to  SS^^iSr 
sell  and  convey  such  lands,  and  who  shall  not  SSpSwof*' 
consent  to  such  entry,  or  such  a  sum  as  shall,  by  a  SS^S^" 
surveyor  appointed  by  two  justices  in  the  manner  ?^^^ 
hereinbefore  provided  in  the  case  of  parties  who  wu^f 
cannot  be  found,  be  determined  to  be  the  value  of  ^^' 
such  lands,  or  of  the  interest  therein  which  such 
party  is  entitled  to  or  enabled  to  sell  and  convey, 
and  also  to  give  to  such  party  a  bond,  under  the 
common  seal  of  the  promoters  if  they  be  a  corpo- 
ration, or  if  they  be  not  a  corporation  under  the 
hands  and  seals  of  the  said  promoters,  or  any  two 
of  them,  with  two  sufficient  sureties,  to  be  ap- 
proved  of  by  two  justices  in   case  the  parties 
differ,  in  a  penal  sum  equal  to  the  sum  so  to  be 
deposited,  conditioned  for  payment  to  such  party, 
or  for  deposit  in  the  Bank  for  the  benefit  of  the 
parties  interested  in  such  lands,  as  the  case  may 
require,  under  the  provisions  herein  contained,  of 
all  such  purchase  money  or  compensation  as  may 
in  manner  hereinbefore  provided  be  determined 
to  be  payable  by  the  promoters  of  the  undertaking 
in  respect  of  the  lands  so  entered  upon,  together 
with  interest  thereon  at  the  rate  of  five  pounds 
per  centum  per  annum  from  the  time  of  entering 
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Seotio]i85.  on  such  lands  until  such  purchase  money  or 
compensation  shall  be  paid  to  such  party,  or 
deposited  in  the  Bank  for  the  benefit  of  the  parties 
interested  in  such  lands,  under  the  provisions 
herein  contained  ;  and  upon  such  deposit  by  way 
of  security  being  made  as  aforesaid,  ana  sucn 
bond  being  delivered  or- tendered  to  such  non- 
consenting  party  as  aforesaid,  it  shall  be  lawful 
for  the  promoters  of  the  undertaking  to  enter 
upon  and  use  such  lands,  without  having  first 
paid  or  deposited  the  purchase  money  or  com- 
pensation in  other  cases  required  to  be  paid  or 
deposited  by  them  before  entering  upon  any 
lauds  to  be  taken  by  them  under  the  provisions  of 
this  or  the  special  Act. 

Applioa-         The  company  may  enter  under  this  section  on  making 

f^tioa       ^^  deposit  and  dehvering  the  bond,  although  there  has 

been  no  previous  agreement  with  or  notice  to  the  owners, 

the  land  being  scheduled  in  the  special  Act  {Bridges  v. 

Wilts,  l^x.  lly,  Co.,  1847,  4  Ky.  Cas.  622). 

This  section  applies  exclusively  to  compulsory  purchases, 
and  hence  an  entry  under  its  provisions  prevents  the  com- 
pany from  setting  up  a  prior  agreement  for  purchase  of 
the  lands  [Bedford,  iife.  By.  Co.  v.  Stanley,  1862,  2  J.  &  H. 
746,763). 
K«>«iver         Should  a  receiver  appointed  by  the  Coiurt  be  in  possession, 
Son°"^"    ^^®  leave  of  the  Court  must  be  obtained  by  the  company 
before  proceeding  under  this  section  {Tinl'  v.  Bundle,  1847, 
10  Beav.  318). 
Sectionnot      Apparently  sect.  85  is  not  confined  to  cases  of  urgency, 
confined  to  rpj^^  words  of  the  section  require  only  a  desire  on  the  part 
urgency,     of  the  company  to  enter  and  use  the  lands,  and  the  very 
fact  of  the  company  exercising  the  power  given  by  the 
section  is  sufficient  evidence  of  such  a  desire  [Loosemore  v. 
Tiveiion  <^  North  Devon  By,  Co.,  1882,  22  C.  D.  25,  per 
Fry,  J.,  at  p.  39 ;  Willey  v.  S.  E,  By.  Co  ,  1849, 6  Ey.  Cas, 
100,  1  Mac.  &  G.  58).     Though  in  Field  v.  Carmircon  8f 
Llanberis  By,  Co,  (]8{>7,  5  Eq.  190),  Malins,  V.-C,  held 
that  a  company  could  not  avail  itself  of  the  power  given 
by  this  section,  unless  there  was  urgent  necessity  for 
immediate  entry. 
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A  company  cannot  enter  upon  part  of  the  lands  com-  SeotionSfi. 
prised  in  the  notice  to  treat  until  they  have  paid  a  deposit  ^     'T^ 
in  respect  of  the  whole  {Barker  v.  JN'.  Staff.  Ey.  Co.^  1848,  miwt  cover 
5  Ey.  Cas.  401,  2  De  G.  &  S.  66 ;  see  Ford  v.  Plymouth,  whole  laud 
^c.  By.  Co.,  1887,  W.  N.  p.  201).     But  the  deposit  need  \^^'^' 
not  cover  minerals  {Ex  p.  Neath  <§•  Brecon  By.  Co.,  1876,  entry  on 

2  0.  D.  201).  part  only. 

And  where  a  counter-notice  has  been  served  under 
sect.  92,  requiring  the  company  to  take  the  whole  of  a  pro- 
perty, the  company  are  not  at  liberty  to  take  possession  of 
any  part  of  such  property  until  they  have  deposited  the 
value  of  the  whole  property  in  the  Bank,  it  being  not 
sufficient  that  they  should  have  deposited  the  value  only  of 
the  portion  taken  by  them  {Giles  v.  L.  C.  Sf  D.  By.  Co.^ 
1860,  1  Dr.  &  Sm.  406 ;  Underwood  v.  Bedford,  Sfc.  By. 
Co.,  1861,  7  Jur.  N.  S.  941 ;  Badson  v.  Bast  Kent  By.  Co., 
1869,  ibid. ;  see  S.  W.  By.  Co.  v.  Coward,  1848,  6  Ey.  Cas. 
703,  as  to  entry  on  lessees  whose  term  has  expired  since 
the  date  of  the  counter-notice,  but  who  are  remaining  in 
possession  under  a  claim  to  be  yearly  tenants). 

A  railway  company  were  entitled  under  a  special  Act  to  Entry 
acquire  compulsorily  an   easement  of  tunnelling   under  ^^re^isa 
land,  unless  a  jury  should  determine  that  such  easement  *< material 
could  not  be  acquired  without  material  detriment  to  the  detri- ^ 
remainder  of  the  land,  in  which  case  the  surface  was  to  be  ^^ 
purchased.     It  was  held  that  the  company  could  enter 
under  sect.  85  for  the  purpose  of  making  the  tunnel  upon 
depositing  the  value  of  the  easement,  and  could  not  be 
compelled  to  deposit  the  value  of  the  whole  land.     The 
company  were  entitled  to  the  benefit  of  the  presumption 
that  there  would  be  no  adverse  finding  by  a  jury  {Hill  v. 
Mid.  By.  Co.,  1882,  21  C.  D.  143).     And  so,  where  the 
company   are  empowered  to  take  part  of  lands  if  the 
severance  can  be  effected  without  material  detriment  to  the 
remainder,  and  there  has  been  an  award  in  favour  of  sever- 
ance,  the    company    can    enter    on    the   part  required, 
though  proceedings  by  the  landowner  to  set  aside  the 
award  are  pending  {Lambert  v.  Dublin,  8fc.  By.  Co.,  1890, 
25  L.  E.  Ir.  163).  * 

In  the  case  of  railway  companies,  it  is  provided  by  Appoint- 
sect.  36  of  the  Eailway  Companies  Act,  1867,  that  the  ^eyor. 
surveyor  for  the  purposes  of  this  section  shall  be  appointed 
•by  the  Board  of  Trade  instead  of  by  justices.      The  com- 
pany must  give  to  the  other  party  interested  not  less  than 
seven  days*  notice  of  their  intention  to  apply  to  the  Board 
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SeetionSS.  of  Trade  for  the  appointment  of  a  surveyor.  After  that 
Act  a  railway  company  were  held  to  be  debarred  from  pro- 
ceeding upon  a  valuation  made  previously,  and  they  could 
only  enter  on  depositing  the  amount  of  a  valuation  under 
the  Act  {Field  v.  Carnarvon,  8fc.  Ry.  Co.,  1867,  5  Eq.  190). 
The  appointment  of  the  surveyor  and  the  approval  of 
the  sureties  may  take  place  ex  parte  {Langham  v.  G.  N,  Ry. 
Co,,  1847,  1  De  G.  &  Sm.  p.  499;  5  Ry.  Ca^.  p.  265; 
Poynder  v.  G.  N.  By,  Co.,  1847,  16  Sim.  3). 

As  to  appointing  the  company's  own  surveyor,  see  supra, 
p.  80. 

As  to  the  necessity  for  the  surveyor  actually  to  visit  the 

premises,  see  nupra,  p.  168. 

What  The  deposit  must  include  not  only  the  value  of  the 

deposit       land,   but  the  compensation   for  severance  and  injury, 

include,      ^o  which  the  landowner  w^ould  be  found  entitled  by  a  jury 

or  on  arbitration  {S.  C). 

So  under  sect.  36  of  the  Railway  Companies  Act,  1867, 
the  valuation  is  to  "  include  the  amount  of  compensation 
for  all  damage  and  injury  to  be  sustained  by  reason  of  the 
exercise  of  the  powers  conferred  by  [sect.  85],  so  far  as  such 
damage  and  injury  are  capable  of  estimation." 

The  amount  to  be  valued  under  sect.  85  includes  fixtures 

which  the  company  are  bound  to  take  under  sect.  92 

{Gibson  v.  Hanmiersmith  Ry.  Co.,  1863,  11  W.  R.  299). 

Deposit  of       If  the  amount  to  be  paid  in  has  been  properly  de- 

wmpensa-  termined,  the  proceedings  under  sect.  85  are  not  necessarily 

invalid  because  the  amount  was  paid  in  before  the  award 

was  actually  signed  {Stamps  v.  Birmingham,  8fc.  By.  Co., 

1848,  7  Hare,  p.  256). 

Payment        Where  on  the  value  of  the  land  being  duly  ascertained 

°f  ^^^     ^y  arbitration  or  a  jury  the  amount  is  found  to  be  larger 

tionover     ^^^^  the  sum  deposited  under  this  section,  the  company 

deposit.      will  be  ordered  to  pay  the  difEerence  into  Court  {AshfordY. 

L.  C.  8f  D.  By.  Co.,  1866,  14  L.  T.  787;  Ex  p.  London, 

Tilbury  Sf  Southend  By.  Co.,  1853,  1  W.  R.  533). 

Form  of         Where  the  bond  was  conditioned  to  pay  a  person,  "  her 

Iwiid.         heirs,  executors,  administrators,  or  assigns,  or  to  deposit  in 

the  Bank,  or  otherwise,  for  the  benefit  of  the  parties,"  &c., 

as  the  case  might  require,  under  the  provisions  contained 

"Orother-  in  this  Act,  the  introduction  of  the  w^ords  "or  otherwise," 

''^^•"        was  held  not  to  be  authorized  by  the  Act,  and  the  bond, 

therefore,  did  not  comply  with  it  {Hoskins  v.  Phillips,  1848,- 

5  Ry.  Cas.  560 ;  cf.  Dakin  v.  L.  Sf  N.  W.  By.  Co.,  1849, 

3  De  G.  &  Sm.  414). 
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A  bond  conditioned  for  payment  to  two  tenants  in  8eotioxi80. 
common,  "[their]  heirs,  executors,  administrators  or  as-  ~       77" 
signs,"  is  irregular  {Langham  v.  G.  N.  By.  Co.,  1847,  5  Ey.  common 
Cas.  2(i3 ;  cf.  Daubney  v.  M.  S.  Sf  L.  By.  Co.,  1847,  10 
L.  T.  0.  S.  283). 

Where  the  person  dealing  with  the  company  represented  Person 
the  entirety  of  an  interest,  and  the  condition  of  the  bond  ^^^7 
was  for  payment  to  him,  his  executors,  administrators  or  "^      *     ' 
assigns,  or  into  the  Bank  for  his  or  their  benefit,  the  bond 
was  held  to  be  regular,  and  it  was  not  necessary  that  it 
should  contain  the  alternative — "for  the  parties  interested  in 
such  lands"  ( TFilley  v.  S.  E,  By.  Co.,  1849, 1  Mac.  &  G.  68). 

A  condition  for  payment  or  deposit  in  the  Bank  "at  Condition 
any  time  hereafter"  is  not  good  {Cotter  v.  Met,  By.  Co.,  ^^Q^^Ji\^ 
1864,  4  N.  R.  454)  ;  so  also  the  words  "  on  demand,"  any  time 
inserted  in  the  bond,  render  it  informal  {Poynder  v.  G.  N.  ^er©- 
B?/.  Co.,  1847,  5  Ry.  Cas.  196 ;  16  Sim.  3 ;  2  Phil.  330 ;  ^^^^'" 
iMngham  v.  G.  N.  By.  Co.,  1847,  6  Ey.  Cas.  263 ;  1  De  'I^AT 
G.  &Sm.  486). 

A  recital  in  the  bond  of  the  quantity  of  land  required  Descrip- 
out  of  a  certain  larger  piece  was  a  sufficient  description  ^\^^ 
under  this  section,  the  land  being  sufficiently  identified  by 
the  prior  transactions  ( Willcy  v.  8.  E.  By.  Co.,  1849,  6 
Ry.  Cas.  100 ;  1  Mac.  &  G.  b^). 

Notice  given  to  a  landowner  by  a  railway  company  of  Company 
their  intention  to  summon  a  jury  does  not  render  it  in-  "^ay  enter 
equitable  for   them  to  proceed  in  the  meantime,  under  notice 
sect.  85,  to  obtain  posses-^ion  {Langham  v.  G.  N.  By.  Co.,  given  for 
1847, 1  De  G.  &  Sm.  486) ;  and  pull  down  a  house  {Bolton  i^- 
V.  London  School  Board,  1878,  7  0.  D.  766).     It  is  not  a  Notwith- 
sufficient  ground  to  restrain  the  company  from  changing  standing 
the  aspect  of  the  property,  that  the  jury  may  be  thereby  ^^^^^ 
prevented  from  accurately  awarding  compensation  with  will  be 
reference  to  its  original  state  {Langham  v.  G.  N.  By.  Co.),  changed. 


Payment  of  Deposit  and  Cashier^ s  Receipt. 

LXXXVI.  The  money  so  to  be  deposited  as  seotionse. 
last  aforesaid  shall  be  paid  into  the  Bank  in  the  Deposit  to 
name  and  with  the  privity  of  the  Accountant-  ^ma^e 
General  of  the  Court  of  Chancery  [*  in  England  or  of  partU 

interested. 
*  Repealed  b7  St.  L.  R.  A.  1892. 
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8eetio]i88.  the  Court  of  Exchequer  in  Ireland']^  to  be  placed  to 
his  account  there  to  the  credit  of  the  parties 
interested  in  oi*  entitled  to  sell  and  convey  the 
lands  so  to  be  entered  upon,  and  who  shall  not 
have  consented  to  such  entry,  subject  to  the 
control  and  disposition  of  the  said  Court ;  and 
upon  such  deposit  being  made  the  cashier  of  the 
Bank  shall  give  to  the  promoters  of  the  undertak- 
ing, or  to  the  party  paying  in  such  money  by 
their  direction,  a  receipt  for  such  money  specify- 
ing therein  for  what  purpose  and  to  whose  credit 
the  same  shall  have  been  paid  in. 

Title  of  Money  may  be  paid  in  to  the  credit  of  "  Ex  parte  the 

*°~^*'  promoters  of  the  undertaking,  the  account  of  tlie  land- 
owner"  {Potjnder  v.  G.  N.  Ry.  Co.,  1847,  16  Sim.  3). 

Investment^  Application^  and  Payment  out  of 

Deposit. 

BectionST.  LXXXVII.  The  money  so  deposited  as  last 
Depo|iitto  aforesaid  shall  remain  in  the  Bank,  by  way  of 
I^Sy'for  security  to  the  parties  whose  lands  shall  so  have 
w.^n'dto  been  entered  upon  for  the  performance  of  the 
on^Vca-  condition  of  the  bond  to  be  given  by  the  pro- 
mou^r'S^  meters  of  the  undertaking,  as  hereinbefore  men- 
^"bTS^*  tioned,  and  the  same  may,  on  the  application  by 
SStlsS,^  petition  of  the  promoters  of  the  undertaking,  be 
SuiybL"*  ordered  to  be  invested  in  bank  annuities  or 
^Safof"  government  securities,  and  accumulated ;  and 
landownen.  ^p^j^  ^|^g  couditiou  of  sucli  bond  bciug  fully  per- 

fonned    it    shall    be    lawful    for  the   Court   of 

•Repealed  Chancery  [*m  England  or  the  Court  of  Exchequer  in 

lTr."a.    Ireland']^   upon  a  like   application,  to  order  the 

1892.        money  so  deposited,  or  the  funds  in  which  the 

same  shall  have  been  invested,  together  with  the 

accumulation  thereof,  to  be  repaid  or  transferred 

to  the  promoters  of  the  undertaking,  or  if  such 

condition  shall  not  be  fully  performed  it  shall  be 
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lawful  for  the  said  Court  to  order  the  same  to  be  section 87. 
applied,  in  such  manner  as  it  shall  think  fit,  for  the 
benefit  of  the  parties  for  whose  security  the  same 
shall  so  have  been  deposited. 

An  application  for  inyestment  should  not  be  served  on  the 
landowner  (^'j'^.  Carmarthen^^cRy,  Co.^  186-3,2  N.  11.515). 

The  deposit  paid  into  Court  is  the  price  which  the  company  Deposit 
pay  for  the  privilege  of  taking  immediate  possession,  and  ^^  ^^} 
the  object  of  this  section  is  satisfied  when  the  company  fo/^np^d 
have  obtained  possession,  and  the  ordinary  remedies  of  a  purchase 
vendor  in  respect  of  his  purchase  moneys — such  as  his  lien  nio^ey. 
for  unpaid  purchase  money  with  the  right  of  enforcing  the 
lien — ^remain  unaffected  ( Wing  v.  Tottenham^  ^c.  Ry,  Co.j 
1868,  3  Ch.  740,  p.  744 ;   JFalker  v.  Ware,  ^c.  Ry,  Co., 
18b5,  1  Eq.  195). 

Production  of  the  bond  by  the  company  is  suflBcient  Evidence 
evidence  that  the  conditions  have  been  satisfied,  and  the  of  satisfao- 
money  deposited  under  it  will  be  ordered  to  be  paid  out  to  ^^^.?^. 
the  company  {Re  L.  ^  N.  W.  Ry.  Co.,  1872,  26  L.  T,  '^''^''^'''• 
687) ;  as  to  payment  to  the  secretary,  see  £x  p.  L.  C.  Sf 
D.  Ry.  Co.,  1860,  8  W.  R.  636. 

In  the  event  of  non-performance  by  the  company  of  the  Non-per- 
condition  of  the  bond,  the  Court  has  jurisdiction  under  this  formance 
section  to  order  payment  of  the  deposit  to  the  land-  aition." 
owner  on  a  petition  presented  by  him  for  that  purpose 
adversely  to  the  company  {Re  Mutloic^a  Estate,  1878,  10 
C.  D.  131).  But  where  mortgagees  by  deposit  of  deeds  to 
whom,  as  well  as  to  the  mortgagor,  a  bond  under  sect.  85 
had  been  given,  were  not  parties  to  the  inquiry  by  which 
the  compensation  was  ascertained,  and  the  compensation 
was  less  than  the  amount  of  the  mortgage  debt,  it  was  held 
that  the  mortgagees  had  no  lien  on  the  sum  in  Court,  that 
they  were  not  bound  by  the  inquiry,  and  were,  as  equitable 
mortgagees,  entitled  in  default  of  payment  to  an  assign- 
ment by  the  company  and  the  landowner  of  the  lands 
comprised  in  their  security  {Martin  v.  L.  C.  8f  D,  Ry,  Co., 
1866,  1  Ch.  501). 

Upon  a  petition  for  payment  of  the  deposit  to  the  SerWceof 
company,  the  vendor  should  in  general  either  join  in  the  pe^^on 
petition  or  be  served  with  a  copy  of  it  {Ex  p.  South  Wales  meiS*out. 
Ry.  Co.,  1850,  6  Ey.  Cas.  lol).     There  is,  it  has  been 
said,  no  reason  for  dispensing  with  service  of  tlie  petition 
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Sections?. 


Tender  of 
costs 
should  be 
made. 


Vendor 
appearing 
to  consent. 


Several 
deposits. 


upon  persons  wliose  names  are  mentioned  in  the  account 
{J^x  p.  L,  Sf  N.  W.  By.  Co,,  W.  N.  1887,  p.  128).  But 
service  on  the  vendor  has  been  dispensed  with  where  his 
consent  in  writing  to  the  petition  for  payment  out  was 
obtained  {Ex  p.  Mayor  of  Huddersfield ;  Re  Dyson,  1882, 
46  L.  T.  730),  or  on  production  of  an  affidavit  that  his 
costs  according  to  the  Act  had  been  discharged  (Ex  p. 
Eaatern  Counties  Ry.  Co.,  1848,  5  Ry.  Cas.  210 ;  Ex  p. 
Whuhor,  <§T.  Ry.  Co,,  1849,  13  Jur.  760).  Though  since 
the  vendor  has  no  lien  for  costs  on  the  deposit,  the  principle 
of  the  latter  cases  is  not  clear. 

Service  on  the  representative  of  a  deceased  vendor  was 
dispensed  with  where  the  conveyance  was  made  in  1871, 
and  the  petition  for  payment  of  the  deposit  not  presented 
till  1 886.  In  the  meantime  the  fund  had  been  transferred 
under  r.  101  of  the  S.  C.  Funds  llules  to  the  list  of  dormant 
funds,  and  the  official  solicitor  was  served  and  appeared  on 
the  petition  {Ex  p.  Z.  8f  F.  Ry.  Co.,  1886,  55  L.  T.  58 ; 
see  Exp.  Mid.  Ry.  Co.,  1894,  38  Sol.  Journ.  289). 

But  though  it  is  usually  proper  to  serve  the  vendor, 
tliere  is  in  general  no  need  for  his  appearance,  and  it  seems 
that  the  company  can  avoid  the  costs  of  his  appearance 
by  making  the  usual  tender  of  42s.  on  service  of  the 
petition : — 

Upon  a  petition  for  payment  out,  where  parties  who  have 
ceased  to  have  any  interest  in  the  fund  are  necessarily 
served  because  their  names  appear  in  the  title  to  the 
account,  the  proper  course  is  to  tender  a  sum  to  cover  the 
cost  of  consulting  a  solicitor,  with  an  intimation  that,  if 
they  appear,  their  costs  will  be  objected  to.  Where  this  is 
not  done  these  costs  will  be  allowed  {Ex  p.  L.  ^  8.  W,  Ry. 
Co.,  1869,  38  L.  J.  Ch.  527). 

Costs  of  a  party  appearing  to  a  petition  for  payment 
of  the  deposit  merely  to  consent  will  only  be  allowed 
under  special  circumstances,  as  where  he  is  in  the  position 
of  a  trustee,  and  no  evidence  of  payment  of  the  purchase 
money  has  been  given  till  the  day  before  the  hearing  {Re 
Tottenham,  8fc.  Ry.  Co.,  1866,  14  W.  K.  669). 

Costs  of  vendors  appearing  to  consent  will  not  be  allowed 
{Re  IlolmatCs  Settlement,  W.  N.  1877,  p.  272). 

"Where  a  company  have  made  several  deposits  which 
stand  to  the  credit  of  separate  accounts,  and  the  purchases 
have  been  completed,  all  can  be  paid  out  on  one  petition 
{Re  Downpatrick,  ^-c.  Ry,  Co.,  1870,  Ir.  E.  4  Eq.  497). 
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As  to  CQfies  where  the  application  should  be  by  summons  Section  87. 
instead  of  by  petition,  see  aupra,  p.  200. 

If  an  award  has  been  made,  and  the  full  compensation  proceed- 
paid  into  the  Bank,  the  landowner  cannot  resist  payment  ings 
of  the  deposit  out  of  Court  on  the  ground  that  he  is  pending  to 
engaged  in  proceedings  to  set  aside  the  award  (see  He  award 
Fooh,  1849,  2  Mac.  &  G.  357). 


Payment  into  Bank  when  Office  of  Paymaster - 

General  closed. 

LXXXVIII.  If  at  any  time  the  company  be  section 88. 
unable,  by  reason  of  the  closing  of  the  office  of  when 
the  Accountant-General  of  the  Court  of  Chancery  ^^^  ^^ 
\^in  England  or  the  Court  of  Exchequer  in  Ireland^^  to  master- 
obtain  his  authority  in  respect  of  the  payment  of  ^^^^^^ 
any  sum  of  money  so  authorized  to  be  deposited  money 
in  the  Bank  by  way  of  security  as  aforesaid,  it  ™*5  ^^ 
shall  be  lawful  for  the  company  to  pay  into  the  Bank  on 
Bank  to  tlie  credit  of  such  party  or  matter  as  the  orcLw^: 
case  may  require  (subject  nevertheless  to  being  to  be  sub- 
dealt  with  as  hereinafter  provided,  and  not  other-  ^dlto  ^ 
wise),  such  sum  of  money  as  the  promoters  of  the  ^^^^  °* 
undertaking  shall,  by  some  writing   signed    by  maater- 
their  secretary  or  solicitors  for  the  time  being  ^©^^erai. 
addressed  to  the  \^governor  and  company  of  the'] 
Bank  in  tliat  behalf,  request,  and  upon  any  such 
payment  being  made  the  cashier  of  the  Bank  shall 
give  a  certificate  thereof ;  and  in  every  such  case, 
within  ten  days  after  the  reopening  of  the  said 
Accountant- General's  Office,  the  solicitor  for  tlie 
promoters  of  the  undertaking  shall  there  bespeak 
the  dii'ection  for  the  payment  of  such  sum  into 
the  name  of  the  Accountant-General,  and  upon  pro- 
duction of  such  direction  at  the  Bank  of  England 
the  money  so  previously  paid  in  shall  be  placed  to 
the  credit  of  the  said  Accountant-General  accord- 

«  Bepealed  by  St.  L.  R.  A.  1892.  t  Bj  St.  L.  B.  A.  1891. 


270  LANDS  CLAUSES  CONSOLIDATION  ACT,  1845. 

sectionss.  ingly,  and  the  receipt  for  the  said  payment  be 
given  to  the  party  making  the  same  in  the  usual  way, 
for  the  purpose  of  being  filed  at  the  Report  Office. 

Penalty  on  Entry  without  complying  with  these 
Provisions.     Recovery  of  Penalty. 

Hectioii89.  LXXXIX.  If  the  promoters  of  the  undertaking 
npromoten  Or  any  of  their  contractors  shall,  except  as  afore- 
Ste^Jdth-  said,  wilfully  enter  upon  and  take  possession  of 
OT  iwSSt;  any  lands  which  shall  be  required  to  be  purchased 
Sey^at  or  permanently  used  for  the  purposes  of  the 
d2^^%)  special  Act,  without  such  consent  as  aforesaid,  or 
^^]^  without  having  made  such  payment  for  the 
aiS'con^'o^  benefit  of  the  parties  interested  in  the  lands  or 
SSStoSrin  such  deposit  by  way  of  security  as  aforesaid,  the 
^^i]2^n«  promoters  of  the  undertaking  shall  forfeit  to  the 
^JJ!^^  ^^vij  in  possession  of  such  lands  thi3  sum  of  ten 
SbS^  ®  pounds,  over  and  above  the  amount  of  any 
S^ote^^*  damage  done  to  such  lands  by  reason  of  such 
52w^to*.  entry  and  taking  possession  as  aforesaid,  such 
w^^^  penalty  and  damage  respectively  to  be  recovered 
^^<i^^^  before  two  justices;  and  if  the  promoters  of  the 
SSSSa*bi7  undertaking  or  their  contractors  shall,  after  con- 
CTtSiti^.  viction  in  such  penalty  as  aforesaid,  continue  in  un- 
£rt  he  i?  lawful  possession  of  any  such  lands,  the  promoters 
not  enutied.  ^|  ^^^  undertaking  shall  be  liable  to  forfeit  the 

sum  of  twenty -five  pounds  for  every  day  they  or 
their  contractors  shall  so  remain  in  possession  as 
aforesaid,  such  penalty  to  be  recoverable  by  the 
party  in  possession  of  such  lands,  with  costs,  by 
action  in  any  of  the  Superior  Coui'ts :  Provided 
always,  that  nothing  herein  contained  shall  be 
held  to  subject  the  promoters  of  the  undertaking 
to  the  payment  of  any  such  penalties  as  aforesaid, 
if  they  shall  bond  fide  and  without  collusion  have 
paid  the  compensation  agreed  or  awarded  to  be 
paid  in  respect  of  the  said  lands  to  any  person 
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whom  the  promoters  of  the  undertaking  may  have  Beotionsa. 
reasonably  believed  to  be  entitled  thereto,  or 
shall  have  deposited  the  same  in  the  Bank  for  the 
benefit  of  the  parties  interested  in  the  lands,  or 
made  such  deposit  by  way  of  security  in  respect 
thereof  as  hereinbefore  mentioned,  although  such 
person  may  not  have  been  legally  entitled  thereto. 

The  word  "  wilfully  "  in  this  section  implies  an  absence  **  Wil- 
of  honest  belief  on  the  part  of  the  company  in  their  right  ^^^7-** 
to  enter  {Steele  v.  MicL  Ry,  Co.,  1869,  21  L.  T.  387). 

Where  the  nomination  of  a  surveyor  under  sect.  59  is 
bad  because  one  of  the  nominating  justices  is  a  shareholder 
in  the  company,  but  this  fact  is  at  the  time  unknown  to 
the  company,  it  is  not  a  case  of  **  wilful"  entering  (5.  C). 

The  word  "  wilfully"  in  this  section  does  not  override 
the  whole  of  it,  but  applies  only  to  the  first  part.  If  the 
company  have  bond  fide  and  without  collusion  deposited 
the  purchase  money  for  the  benefit  of  the  plaintiff,  they 
are  protected  by  the  proviso,  though  the  conditions  pre- 
cedent to  their  right  to  deposit  it  have  not  been  fulfilled 
{Hutchimon  v.  Manchester^  4*^.  Ry,  Co,,  1846,  15  M.  &  W. 
314). 

Decision  of  Justices  as  to  Right  of  Entry  not 

conclusive. 

XC.  On  the  trial  of  any  action  for  any  such  8eotion90. 
penalty  as  aforesaid  the  decision  of  the  justices 
under  the  provision  hereinbefore  contained  shall 
not  be  held  conclusive  as  to  the  right  of  entry  on 
any  such  lands  by  the  promoters  of  the  under- 
taking. 

Proceedings  in  Case  Owner  refuses  to  give  up 

Possession. 

XCI.  If  in  any  case  in  which,  according  to  the  sectionsi. 
provisions  of  this  or  the  special  Act,  or  any  Act  where  pro- 
incorporated  therewith,  the  promoters  of  the  SSdwedSi 
undertaking  are  authorized  to   enter  upon   and  SeymSr 


272  LANDS  CLAUSES  CONSOLIDATION  ACT,  1845. 

Bectionsi.  take  possession  of  any  lands  required  for  the  pur- 
188116  war.  poses  of  the  undertaking,  the  owner  or  occupier 
S^to  of  any  such  lands  or  any  other  person  refuse  to 
eLiSto*"  give  up  the  possession  thereof,  or  hinder  the  pro- 
^Sted  moters  of  the  undertaking  from  entering  upon  or 
SautTbe  taking  possession  of  the  same,  it  shall  be  lawful 
from^'^m-  for  tho  promoters  of  the  undertaking  to  issue 
^?e^by  their  warrant  to  the  sheriff  to  deliver  possession 
difctreaa.       ^£  ^^   samo  to   tlio   pcrsou  appointed  in   such 

warrant  to  receive  the  same,  and  upon  the  receipt 
of  such  warrant  the  sheriff  shall  deliver  possession 
of  any  such  lands  accordingly;  and  the  costs 
accruing  by  reason  of  the  issuing  and  execution 
of  such  warrant,  to  be  settled  by  the  sheriff,  shall 
be  paid  by  the  person  refusing  to  give  possession ; 
and  the  amount  of  such  costs  shall  be  deducted 
and  retained  by  the  promoters  of  the  undertaking 
from  the  compensation,  if  any,  then  payable  by 
them  to  such  party,  or  if  no  such  compensation 
be  payable  to  such  party,  or  if  the  same  be  less 
than  the  amount  of  such  costs,  then  such  costs,  or 
the  excess  thereof  beyond  such  compensation,  if 
not  paid  on  demand,  shall  be  levied  by  distress, 
and  upon  application  to  any  justice  for  that 
purpose  he  shall  issue  his  warrant  accordingly. 
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§  92.  Owners  not  to  be  compelled  to  sell  Fart  of  a  House. 

Owners  not  to  he  compelled  to  sell  Part  of  a  House. 

XCII.  And  be  it  enacted,  that  no  party  shall  sectiongg^ 
at  any  time  be  required  to  sell  or  convey  to  the 

Promoters  of  the  undertaking  a  part  only  of  any 
ouse  or  other  building  or  manufactory,  if  such 
party  be  willing  and  able  to  sell  and  convey  the 
whole  thereof. 

Persons  under  disability  may  take  the  benefit  of  this  Who  may 
section  {St,   Thomases  Hospital  v.  Charing  Cross  Hi/,  Co,^  ^t^ 
1861,  1  J.  &  H.  400) ;  and  so  may  a  lessee,  though  his 
option  will  not  affect  the  reversioner  {Pulling  v.  L.  C  ^ 
D.  Ry,  Co,,  1864,  3  D.  J.  &  8.  661). 

It  has  been  said,  in  reference  to  this  section,  that  the  Constrnc- 
Act  is  to  be  construed  liberally  and  not  to  the  detriment  of  ^^^^^^^  ^® 
existing  rights  {King  v.  Wycombe  Ry.  Co,^  1860,  29  L.  J. 
Ch.  462) ;  but  this  must  not  be  taken  to  imply  that  its 

frovisions  are  to  be  strained  in  favour  of  the  landowner, 
t  ought  not,  it  has  been  said  more  recently,  to  be  con- 
strued liberally  in  favour  of  the  landowner,  but  reasonably 
and  fairly  {Brook  v.  M.  S.  <§•  L,  Ry.  Co.,  1895,  2  Ch. 
p.  675). 

In  the  absence  of  express  power,  the  company  cannot  Land 
take  an  easement,  but  if  they  require  the  land  for  tunnelling,  J^^^/.°' 
or  for  carrying  the  railway  over  it  on  arches,  they  must  img,  &c. 
acquire  the  land  itself.     Hence  a  company  who  require 
part  of  premises  for  these  purposes  can  be  called  upon  to 
take  the  whole  {Sparrow  v.  Oxford,  8fc.  Ry,  Co.,  1852,  2 
D.  M.  &  Q.  9i;  Falkner  v.  Sotnerset,  Sfc.  Ry.  Co.,  1873, 
16  Eq.  468;  Furniss  v.  Mid.  Ry.  Co.,  1868,  6  Eq.  473)  ; 
and  a  provision  in  the  special  Act  that  a  certain  part  of  the 
line  shall  be  carried  over  arches  is  not  inconsistent  with 

J.  T 


274 


LAND8  CLAUSES  CONSOLIDATION  ACT,  1845. 


Sectiontld. 
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notioe 

renders 

Tf  hole  of 

premises 

necessary 

for  works. 


Explana* 
tiou  of 
terms. 


"  House." 


and  does  not  exclude  this  section  {Span^mv  v.  Oxford^  8fc. 
Ry,  Co,y  supra).  But  an  easement  is  not  part  of  a  house 
within  this  section,  and  if  the  company  are  empowered  to 
take  an  easement  they  cannot  be  required  to  take  the  whole 
house  {Pinchin  v.  London  Sf  Blackwall  Ry.  Co,,,  1854,  5 
D.  M.  &  a.  851,  861). 

If  part  of  a  close  is  necessary  for  the  purpose  of  the 
works,  and  the  landowner  requires  the  company  to  take 
the  whole,  this  is  sufficient  evidence  that  the  whole  of  the 
premises  are  necessary  for  the  works,  where  the  company 
are  empowered  to  take  such  lands  as  are  delineated  on  the 
deposited  plans  and  are  necessary  for  the  purpose  of  their 
works  (Doe  y.  N.  Staff.  Ry.  Co.,  1851,  16  Q.  B.  526). 
And  so  too,  if,  upon  notice  to  treat  for  part  of  premises 
within  the  Umits  of  deviation,  the  tenant  requires  the  com- 
pany to  take  the  rest  which  is  outside  the  limits,  and  the 
landlord  refuses  to  sell  more  than  he  is  obliged  to,  the 
whole  of  the  premises  (which  were  included  in  the  depo- 
sited plans)  are  necessary  for  the  completion  of  the  works 
and  the  landlord  is  obliged  to  sell  the  whole  (Finck  v. 
L.  Sf  S.  W.  Mi/.  Co.,  1890,  44  C.  D.  330 ;  see  St.  Thomas's 
Sospifalw.  Charing  Cross  Ry.  Co.,  1861,  1  J.  &  H.  400). 
AYhere  the  tenant  refuses  to  give  up  part  of  the  premises, 
it  is  reasonably  necessary  for  the  company  to  take  the 
whole  (44  C.  D.  p.  349). 

The  three  terms  used  here — "  part  only  of  any  house,  or 
other  building,  or  manufactory " — denote  three  dif- 
ferent units  which  are  protected  by  this  section.  These 
must  be  considered  as  three  things ;  that  is  to  say,  there 
may  be  a  manufactory  which  is  not  a  building,  there  may 
be  a  building  which  cannot  properly  be  described  as  a 
house,  and  a  house  includes  more  than  mere  buildings 
{Richards  v.  Swansea  Improvement,  Sfc.  Co.,  1878,  9  0.  1). 
425,  per  Cotton,  L.  J.,  p.  437). 

The  word  "  house  "  has  been  held  to  mean,  not  merely 
that  which  is  a  house  in  the  ordinary  sense,  but  a  house 
both  in  the  ordinary  and  legal  sense ;  that  is  to  say,  it 
must  be  a  house  in  the  ordinary  sense,  but  it  may  in- 
clude more  than  a  house  in  the  ordinary  sense,  namely, 
that  which  is  also  a  house  in  the  legal  sense  ;  that  is,  the 
house  and  the  curtilage  and  garden,  and  all  that  is  necessary 
to  the  enjoyment  of  the  house.  And  this  "  house  "  does  not 
cease  to  be  one  unit  because  different  parts  of  it  are  used 
for  the  purpose  of  different  manufactures  or  businesses, 
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provided  they  are  under  one  management  {Richards  v.  8eetio2i92. 
Swamea  Improvement^  Sfc.  Co,,  L.  E.  9  C.  D.  425,  judgment  ' 

of  Brett,  L.  J.). 

"  Building  "  and  "  house  "  are  distinct  in  this  way,  that  "  Boild- 
there  may  be  a  "  building  "  which  could  not,  either  in  the  "*^' 
legal  or  in  the  ordinary  sense,  be  said  to  be  a  "  house ;" 
and  the  word  is  added  in  this  section  as  somethiug  different 
from  that  in  order  to  include  something  not  necessarily 
included  in  the  meaning  of  the  word  "  house"  {S.  C), 

And  the  word  "manufactory"  is  inserted  in  order  to  "Mann- 
provide  for  the  case  of  a  manufacture  which  is  carried  on  factory-'* 
on  premises  where  there  is  no  house  or  building,  but  yet  it 
is  a  "  manufactory  "  in  the  sense  of  its  being  premises 
appropriate  for  the  carrying  on  of  what  may  be  called  a 
"  manufacture"  {8.  C,  judgment  of  Cotton,  L.  J.). 

1.  Test  for  application  of  sect.  92. 

The  view  that  by  the  word  "  house,"  the  Legislature  Teat  of 
inteuded  to  denote  only  the  actual  edifice  or  structure  was  ^*q^ 
pressed  upon  the  Court  of  Appeal  in  Grosvenor  v.  Hamp^ 
stead  Junction  By.  Co,  (1857, 1  De  G.  &  J.  446),  but  was 
rejected,  and  in  the  absence  of  any  other  indication  as  to 
its  meaning  it  was  held  that  it  must  be  taken  in  its 
ordinary  legal  senge,  and  would  include,  accordingly, 
whatever  would  pass  under  a  conveyance  or  devise  of  the 
house  (see  Huciicn  v.  i.  Sf  S.  W.  By.  Co.,  1^60,  8  W.  E. 
467;  Steele  v.  Mid.  By.  Co.,  18*66,  1  Ch.  275).  It 
includes,  therefore,  "  the  buildings,  curtilage,  orchard,  and 
garden  "  (Co.  Lit.  66b ;  see  ibid.  5b ;  Shep.  Touch,  p.  94 ; 
Wm.  Paund.  notes  to  Smith  v.  Martin,  ed.  1871,  p.  808). 
This  rule  of  construction  is  now  firmly  establitfhed  {Low  v. 
Staines,  ^'c.  Committee,  1900,  16  T.  L.  E.  184). 

The  \iv  ord  *' house"  under  this  geclion  includes  all  that  will 
pass  under  the  term  in  a  grant  of  the  house — i.e.,  not  only 
the  cuitilage,  but  abo  a  garden  attached  to  the  house,  and 
a  fortiori,  any  buildings  foiming  part  of  or  appertaining 
to  the  messuage.  Moreover,  it  is  not  confined  to  that 
which,  though  not  structurally  part  of  the  building,  is 
required  for  the  residential  purpose,  but  everything  is 
**  part  of  a  house "  which  is  an  adjunct  to  the  house  for 
the  purpose  for  which  the  house  itself  is  used  as  a  resi- 
dence. Thus  where  a  hospital  was  held  to  be  a  house,  the 
theatre,  though  detached,  was  part  of  the  "  house,"  and 
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Curtilage. 


GatdeoB. 


Seetion92.  also  a  separate  wing  of  the  hospital  {St.  Thjoma^%  Hospital 
V.  Charing  Cross  Ry,  Co.^  1861,  1  J.  &  H.  4jO;  Richards 
V.  Swansea  Improvement  Co,,  supra), 

A  vacant  piece  of  ground  situated  in  front  of  a  public- 
house  not  fenced  oS  from  the  street,  and  separated  from 
the  house  only  by  a  narrow  foot  pavement,  also  without 
fence,  which  was  ordinarily  used  by  the  public  as  a 
thoroughfare,  though  sometimes  closed,  and  which  piece 
of  ground  had  for  upwards  of  sixty  years  been  treated  as 
passing  to  the  lessee  by  every  demise  of  the  public-house, 
and  which  was  used  by  the  customers  of  the  public-house, 
and  afforded  the  only  approach  for  vehicles  to  the  front 
door  of  the  house,  was  held  to  be  curtilage,  and  therefore 
part  of  a  house  {Marson  v.  L.  C,  Sf  D,  Ry,  Co,y  18t)8,  6 
Eq.  101). 

In  the  following  cases  land  used  or  intended  for  gardens 
has  been  held  to  be  part  of  a  house  :— 

A  small  strip  of  ground  at  the  extremity  of  the  garden 
{CoU  V.  West  End  of  London^  Sfc,  Ry,  Co.^  1859,  5  Jur. 
N.  S.  1114) ;  the  furthest  of  a  series  of  gardens  separated 
by  walls,  but  connected  with  one  another  and  with  the 
house  by  a  gravel  walk  passing  through  the  dividing  walls, 
the  furthest  garden  having  been  included  more  recently 
than  the  rest  {Heicson  v.  L.  8f  S.  W.  Ry.  Co.,  I860,  8 
W.  R.  467)  ;  a  portion  of  land  which,  upon  the  completion 
of  the  design  of  a  charitable  institution  which  had  been 
covenanted  to  be  erected  in  the  purchase  deed  of  the  land, 
would  form  part  of  a  garden  in  front  of  the  almshouses 
(Orosvenor  v.  Hampstead  Junction  Ry.  Co.,  1857,  1  De  Q-. 
&  J.  446) ;  a  portion  of  land  which  was  intended  to  form 
the  gardens  of  three  newly  erected  houses,  which  were 
in  an  unfinished  and  greatly  dilapidated  state,  but  not 
irreparable  {Alexander  v.  Crystal  Palace  Ry.  Co.,  1862,  30 
Beav.  556);  and  part  of  the  garden  of  a  hospital  {St. 
Thomases  Hospital  v.  Channg  Cross  Ry.  Co.,  supra). 

Another  form  of  the  test  is  whether  the  part  of  the 
premises  which  it  is  proposed  to  take  is  essential  for  the 
use  and  enjoyment  of  the  remainder.  Thus,  the  company 
cannot  take  a  portion  of  a  garden  and  orchard  essential  to 
the  enjoyment  of  a  mansion  and  premises.  The  word 
'^  house "  is  intended  to  comprise  such  adjuncts  as  are 
within  its  circuit  and  necessary  to  its  u^  and  enjoyment 
{King  v.  Wycombe  Ry.  Co.,  1860,  29  L.  J.  Ch.  462,  where 
the  entire  premises  were  surrounded  by  a  brick  wall  and 
were  let  together). 


Partneoee- 
saryfor 
enjoyment 
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A  house  and  garden  were  surrounded  by  a  wall.  A  8eotlo2i92. 
gateway  in  the  wall  at  the  rear  of  the  garden  opened  into 
a  paddock  surrounded  by  a  high  hedge  of  an  ornamental 
kind.  From  the  gateway  the  back  road  to  the  house 
passed  through  the  paddock  to  a  public  road  running 
along  the  far  side  of  the  paddock  fence.  It  was  held  that 
the  paddock  was  part  of  the  house  within  sect.  92  {Barnes 
V.  Soutlma  Ry,  Co,,  1884,  27  C.  D.  5:36). 

Where  the  owner  and  occupier  of   a  dwelling-house,  Nuraery 
standing  in  a  piece  of  ground  2\  acres  in  extent,  and  sur-  *°^^*' 
rounded  by  brick  walls,   used   part  of  the  land   as  an  garden, 
ornamental  garden,  and  the  other  part  as  a  nursery  garden 
for  trade  purposes,  and  a  company  proposed  to  take,  with- 
out actually  touching  the  bouse,  the  nursery  greenhouses 
and  a  part  of  the  land  wliich  had  been  planted  and  used 
for  ornamental  purposes,  they  were  obliged  to  take  the 
whole  of  the  land  {Salter  v.  Mcfrop,  Difit.  Ry,  Co,^  1870, 
9  Eq.  432).    But  in  Fa/kncr  v.  Somerset,  8fc.  Ry.  Co,  (1873, 
16  Eq.  458),  land  adjacent  to  a  cottage,  which  had  been 
used  as  a  market  garden,  was  held  to  be  a  field  and  not  a 
garden. 

In  another  case  the  landowner  was  the  owner  of  a  lease-  Cottages 
hold  house  in  II.  Street,  and  of  five  freehold  cottages  in  *^"^J^  f 
B.  Row,  which  ran  parallel  to  H.  Street,  the  yards  at  the  house, 
back  of  the  cottages  abutting  on  the  back  yard  and 
buildings  held  with  the  houses  in  II.  Street.  The  land- 
owner used  the  house  in  H.  Street  as  a  dwelling-house  and 
shop,  and  the  buildings  behind  it  as  a  candle  manufactory, 
candle  store,  bakehouse,  bread  store,  and  provision  store. 
One  of  the  cottages  in  B.  Row  was  turned  into  a  store- 
house, and  was  made  to  communicate  with  the  H.  Street 
premises,  and  wets  used  as  a  back  entrance  to  them.  A 
company  gave  notice  to  treat  for  the  five  cottages  in  B. 
Row  and  the  yards  behind  them.  The  landlord  gave  a 
counter  notice  that  the  land  proposed  to  be  taken  was  part 
of  premises  occupied  by  him  as  a  manufactory,  and  requiring 
the  company  to  take  the  whole.  The  premises  were  held 
by  the  Court  of  Appeal  to  be  one  house,  and  by  Brett, 
L.  J.,  also  to  be  one  manufactory  {Riehards  v.  Swamea 
Improvement  Co,,  1878,  L.  R.  9  C.  D.  425). 

Two   adjoining  houses,  with   internal  communication.  Adjoining 
were  held  upon  separate  leases  of  the  same  date  from  the  ^^^f 
same  lessor.     The  lessee,  for  the  purposes  of  his  business,  g^tiu 
necessarily  used  the  two  houses  as  one.    It  was  held  that 
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the  two  houses  constituted  one  entire  house  under  sect.  92, 
upon  the  ground  that  the  lessee  could  not  carry  on  his 
business  if  the  company  took  one  house  only  {Siegenherg 
V.  Mctrop.  Dist  Ry.  Co,,  1884,  32  W.  K.  333). 

A  metropolitan  vestry  required,  for  the  purpose  of 
widening  a  street,  a  part  of  the  buildings  and  site  of  an 
orphanage  that  would  leave  a  substantial  part  of  the  pre- 
mises. It  was  held  under  sect.  80  of  57  Geo.  3,  c.  xxix.,  that 
if  the  owners  were  willing  to  sell  the  part  only,  the  vestry 
could  not  take  the  whole  {Teuliere  v.  St,  Mary  Abbott s^ 
1885,  30  C.  D.  642).  On  the  contrary  the  vestry  can  take 
a  part  only,  provided  the  use  of  the  remainder  is  not 
materially  prejudiced  {Gordon  v.  St,  Mary  Abbott s,  1894, 2 
Q.  B.  742 ;  Aldis  v.  Corp.  of  Loudon,  1899,  2  Ch.  169 ; 
Gibbon  v.  Paddington  Ve-stry,  190u,  44  Sol.  Joum.  674). 

Where  a  house  and  part  of  the  garden  are  held  under 
one  lease,  and  the  other  part  of  the  garden  under  another, 
the  company  must  take  the  whole  (Macgregor  v.  Met,  Ry. 
Co.,  1866,  14  L.  T.  354). 

But  the  principle  does  not  apply  to  land  which  is  not 
necessary  for  the  convenient  occupation  of  the  house, 
but  is  held  for  the  personal  enjoyment  of  the  occupier. 
The  owner  and  occupier  of  a  house  and  six  acres  of 
meadow  land  on  the  west  side  of  a  road  having  a  large 
family,  and  the  ground  which  he  occupied  with  his  house 
being  insufficient  for  the  horses  and  cows  which  he  kept 
for  their  use,  bought  six  and  a  quarter  acres  on  the 
other  side  of  the  road,  of  which  the  nearest  point  was 
distant  120  yards  from  his  entrance  gate.  At  such  nearest 
point  were  a  cow-house,  loose  box,  and  a  cottage  which 
was  occupied  by  his  grooms,  because  he  had  no  accommo- 
dation for  them  on  his  side  of  the  road.  The  six  and  a 
quarter  acres  were  held  not  to  be  part  of  his  house  {Steele 
V.  Mid.  Ry.  Co.,  1866,  1  Oh.  275). 

A  company  gave  notice  to  treat  for  a  piece  of  land 
which  was  held  under  the  same  lease  with  a  house  and 
garden,  from  which  it  was  separated  by  a  road  formerly 
private,  but  then  public.  The  lessee  had  covenanted  not 
to  build  upon  it  and  to  use  it  only  for  purposes  of  recrea- 
tion. It  was  held  that  the  lessee  was  not  entitled  to 
compel  the  company  to  purchase  also  his  hoiise  and  garden. 
Under  the  house,  the  garden  and  curtilage  would  pass, 
but  not  additional  land  held  for  pleasure  only  and  not 
necessity  {Fergusson  v.  L.  B.  8f  8.  C.  Ry.  Co.,  1863,  33 
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Beav.  103,  3  D.  J.  &  S.  653 ;  Pulling  v.  L.  C.  8f  D.  Ey.  SeetionSS. 
Co.,  1864,  33  Beav.  644  ;  3  D.  J.  &  S.  661).  

And  in  the  following  cases  also  premises  have  been  Oases  of 
held  not  to  fall  within  the  description  of  "part  of  a  ^f^^^'P*'*' 
house  " :—  house.'' 

Prior  to  1890  a  mansion  house  and  grounds,  and  a 
private  road  forming  the  approach  thereto,  formed  part  of 
the  T.  estate.  In  1890  the  then  owners  conveyed  to  the 
plaintiff  the  mansion  house  and  grounds  and  the  site  of  the 
private  road,  reserving  to  themselves  a  right  of  way  over 
the  road.  A  railway  company  served  a  notice  to  treat  for 
a  portion  of  the  road.  It  was  held  that  this  portion  did 
not  form  part  of  the  "  house  "  within  sect.  92,  so  as  to 
entitle  the  plaintiff  to  require  the  company  to  take  the 
whole  house  and  grounds.  The  land  did  not  fairiy  come 
within  the  description  "  part  of  any  house,"  extensively  as 
that  description  had  been  construed  by  some  of  the  decisions 
{AUhmen  v.  Ealing,  <^c.  Ry.  Co.,  1^98,  46  W.  R.  483). 

A.  was  the  owner  of  a  piece  of  land  fronting  a  private 
road  on  which  he  had  built  for  himself  a  dwelling-house. 
He  afterwards  bought  land  fronting  the  same  road  on  the 
other  side,  on  part  of-  which  he  built  stables,  coach-house, 
and  a  greenhouse.  He  laid  out  the  rest  as  a  garden,  and  he 
used  the  whole  with  and  as  part  of  his  residence.  A  rail- 
way company  gave  notice  to  treat  for  the  land  on  which 
the  stables,  &c.  were  situate.  It  was  held  that  they  could 
not  be  compelled  to  take  the  dwelling-house  also,  upon  the 
ground  that  a  conveyance  or  devise  of  the  house  only 
would  not  have  passed  the  stables  and  garden  (Kerford  v. 
Seacofnbe,  8fc.  Ry,  Co.,  1888,  36  W.  R.  431). 

Two  semi-detached  villas  were  covered  with  one  roof,  Unsub- 
and  between  the  ceiling  of  the  top  floor  rooms  and  this  ***^*^^"^^ 
roof  was  a  continuous  space ;  the  party  wall,  which  was  P®"^^ 
very  unsubstantial,  being  only  carried  up  to  the  ceiling. 
Otherwise  there  was  no  internal  communication,  but  the 
outside  spouting  and  drains  were  continuous  through  the 
length  oi  both  villas.     A  company  were  allowed  to  take 
one  villa  without  taking  the  other   {Havvie  v.  S.  Devon 
Ry.  Co.,  1875,  23  W.  E.  202). 

Land  not  at  the  time  of  notice  to  treat,  or  previously,  Land  not 
appurtenant  to  a  house  is  not  part  of  it.     Therefore,  where  J^^^^^t 
a  lessee  of  a  house  had  acquired  a  right  to  obtain  at  a  date  of 
future  time  a  lease  of  land  in  the  rear  of  his  house  for  the  notice  to 
purpose  of  extending  his  garden,  but  before  the  time  *"**' 
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8ectio2i92.  arrived  received  notice  to  treat,  the  land  was  held  not  to 
form  part  of  his  house  {Chambers  v.  L,  C.  Sf  D.  Ry.  Co,^ 
18b3,  1  N.  R.  517). 
Manu-  -^  manufacture  means  producing  something  from  raw 

factory,  material ;  and  even  if  the  blending  and  other  processes 
necessary  for  producing  a  special  brand  of  tea  constitute  a 
manufactory,  yet  the  premises  where  this  is  done, 
and  neighbouring  but  separata  premises  where  packing 
requisites  are  made  and  the  tea  is  packed  and  delivered  to 
customers,  are  not  parts  of  one  manufactory  {Benington  Sf 
Sons  V.  Metrop.  B.  JT.,  1886,  54  L.  T.  837). 

Where  land  is  employed  for  the  purposes  of  a  business 
not  involving  manufacture,  but  portions  of  it  are  used  for 
auxiliary  manufacturing  processes,  the  whole  is  not  a 
'*  manufactory "  within  this  Act.  AVhere,  therefore,  a 
dust  contractor  used  a  large  piece  of  land  for  the  purpose 
of  collecting  and  disposing  of  the  contents  of  dust  heaps, 
one  portion  being  used  as  a  sorting  place,  another  for  the 
conversion  of  parts  of  the  heaps  into  cement,  and  another 
for  converting  other  parts  into  manure,  it  was  held  that 
under  this  Act  the  first-mentioned  portion  might  be  taken 
oompulsorily  without  the  rest  {Reddin  v.  Metrop,  B,  W,y 
1862,  4  D.  F.  &  J.  532). 

Land  included  in  the  same  wall  with  tinplate  works,  and 
used  for  the  deposit  of  ashes,  is  "  part  of  a  manufactory," 
although  the  two  portions  are  separated  by  a  road  over 
which  a  stranger  has  a  right  of  way  {Sparrow  v.  Oxford^ 
Sfc,  Ry.  Co.,  1852,  2  D.  M.  &  G.  94). 

Where  a  manufactory  was  worked  by  water  power,  a 
reservoir  and  the  channel  to  the  river  from  which  the 
water  was  supplied,  with  the  apparatus  for  regulating  the 
flow  of  water,  were  held  to  be  parts  of  the  manufactory 
{Fnnms  v.  Mid.  Ry.  Co.,  1868,  6  Eq.  473). 
Trade  Trade  fixtures  are  part  of  a  manufactory,  and  the  com- 

fixturee.      pany  can  be  required  to  take  them  under  this  section,  not- 
withstanding that  they  would  be  removable  by  the  tenant 
{Gibson  V.  Hammersmith  Ry.  Co.,  1863,  32  L.  J.  Ch.  337, 
11  W.  E.  299). 
Bosi-  Part  of  a  house  was  used  for  the  purposes  of  a  manu- 

dential       factory,  and  the  other  part  was  let  to  an  under-tenant  and 
SJ^iises     ^^^  ^^  used.     It  was  held  that  the  latter  part  was  part  of  a 
manufactory  under  this  section.     Where  a  railway  com- 
pany propose  to  take  part  of  a  building,  part  of  which 
building  is  used  as  a  manufactory,  they  are  in  substance 
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claiming  to  take  part  of  a  manufactory  within  the  fair  8eotion98. 
meaning  of  sect.  92  {Brook  v.  M,  JS.  Sf  L.  Ry,  Co.^  1895, 
2  Ch.  571,  575). 

Cottages  separated  from  a  manufactory  hy  a  road,  hut  Cottages, 
which  were  the  only  warehouses  in  connection  with  the 
manufactory,  have  heen  held  to  be  part  of  it  [Spachnan  v. 
G.  W.  Ry,  Co.,  1855,  1  Jur.  N.  S.  790 ;  but  it  was  doubted 
as  to  the  dwelling-house  of  the  manufacturer;  see  Re 
London  Sf  Greenwich  Ry.  Co.,  1842,  3  Ey.  Cas.  138). 

2.  Counter-notice. 

The  landowner  cannot  under  the  section  require  the  Connttr- 
oompany   to  take   a  further  part  of    the   property  not  ^^*^JV 
amounting  with  the  part  in  question  to  the  whole.     He  fo^whole 
cannot  insist  that  some  portion  shall  be  taken  as  part  of  a  of  pre- 
house,  and  that  another  portion  in   precisely  the   same  ™^*®*' 
position  shall  not  be  taken  (Pulling  v.  L.  C.  Sf  I).  Ry.  Co., 
1864,  3'i  Beav.  644  ;  3  D.  J.  &  8."  661).  ^''^' 

own  PI* 

A  landowner  who,  upon  being  served  with  notice  to  treat  whose 
for  a  part  of  his  property,  replies  by  claiming  a  given  sum  c^ai^i  for 
for  that  part  is  not  precluded,  if  the  sum  be  refused,  from  ^^f^^ 
requiring  the   company   to   take  the    whole   under  this  may  then 
section  (Gardner  v.  Charing  Cross  Ry.  Co.,  180l,  2  J.  &  ^iv« 
H.  248).         ^  ^  ^^^^*^«^- 

It  is  sufficient  that  the  landowner  should  specify  the  Dggp^i  - 
premises  which  he  requires  the  company  to  take,  without  tion  of 
specifying  whether  he  makes  the  claim  on  the  ground  that  premiheg. 
they  are  a  "house,"  or  a  "building,"  or  a  "manufactory  " 
(Richard  v.    Swansea  Improvement   Co.,   1878,   9    C.    D. 
425). 

A  notice  by  bill  in  equity  that  the  landowner  required  Notice  in 
the  whole  of  the  premises  to  be  taken  was  under  the  cir-  *»"*• 
cumstances  allowed  to  be  good  {Spacknian  v.  G.  W,  Ry. 
Co.,  1855,  1  Jur.  N.S.  790). 

After  notice  to  treat  for  a  part,  the  surveyors  of  the  Verbal 
parties  met,  and  it  was  verbally  agreed  that  the  company  agreement 
would  take  the  whole,  but  there  was  no  written  counter-  *",  **_^® 
notice.     On  the  company  entering  into  possession  of  part 
only  under  sect.  ^5,  it  was  held  that  the  landowner  was 
entitled  to  the  costs  of  an  injunction  to  restrain  them  from 
so  doing  and  to  compel  them  to  take  the  whole  (Binney  v. 
Hammersmith,  Sfc.  Ry.  Co,,  1863,  9  Jur.  N.  S.  773). 

The  acceptance  by  the  solicitors  of  a  railway  company  Accept- 
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of  a  counter-notice  to  take  property  which  the  company  are 
not  compellable  to  take  under  the  Act  is  not  binding  on 
the  comi^any.  To  bind  the  company  there  must  be  under 
sect.  97  of  the  Comp.  Clauses  Act,  1845,  an  agreement  in 
writing  signed  by  a  committee  of  directors  to  make  con- 
tracts, or  by  the  directors  or  any  two  of  them  {Treadwell 
V.  i.  6f  S,  IF,  By.  Co.,  1885,  33  W.  E.  272). 

If  the  counter-notice  is  bad,  the  company  may  disregard 
it  {Loomnore  v.  Tiverton,  8fc.  Ry.  Co.,  1882,  22  C.  D.  25  ; 
9  App.  Cas.  480).  They  are  not  bound  to  wait  for  a 
proper  counter-notice  to  be  given,  but  till  this  is  done  they 
can  proceed  on  the  original  notice  {Harvie  v.  S.  Devon  Ry. 
Co,,  1875,  23  W.  R.  202). 

Upon  service  of  the  counter-notice  the  company  may 
abandon  their  original  notice,  and  refuse  to  take  any  part 
of  the  property  {Exp.  Qniche,  1865,  13  W.  R.  924;  King 
V.  Wycombe  liy.  Co.,  1860,  28  Beav.  104 ;  Reg.  v.  L.  Sf 
S.  W.  By.  Co.,  1848,  12  Q.  B.  775)  ;  and  this  applies  to 
all  the  premises  included  in  the  original  notice.  Thus 
notice  was  given  to  treat  for  a  house  A.  and  for  a  strip  of  land 
at  the  back  of  the  garden  of  A.  which  had  been  thrown  into 
the  garden  of  the  adjoining  house  B.  The  owner  of 
A.  &  B.  gave  a  counter-notice  to  the  company  to  take  the 
whole  of  B.  Thereupon  the  company  gave  notice 
abandoning  the  notice  to  treat.  It  was  held  that  the 
landowner  could  not  then  treat  the  notice  as  subsisting  in 
respect  of  A.  and  recover  compensation  awarded  by  his 
arbitrator  in  respect  of  that  house  alone.  The  original 
notice  was  one  notice  and  not  two  {Thompson  v.  Tottenham, 
8fc.  Ry.  Co.,  1892,  67  L.  T.  416). 

The  mere  notice  by  the  company,  after  receipt  of  a 
counter-notice,  of  their  intention  to  apply  for  the  appoint- 
ment of  a  surveyor  to  determine  the  value  of  the  property 
does  not  debar  them  from  withdrawing  the  notice  to 
treat  {Grierson  v.  Cheshire  Lines  Committee,  1874,  19  Eq. 
83). 

Where  there  has  been  notice  to  take  a  part  of  premises, 
a  counter-notice  by  the  landowner  to  take  the  whole,  and 
a  subsequent  assent  by  the  company  to  take  the  whole,  the 
relation  of  vendor  and  purchaser  is  created  as  to  the  whole. 
Hence  it  is  not  necessary  that  a  second  formal  notice  to 
treat  for  the  whole  should  be  served  under  sect.  18,  though 
the  want  of  such  notice  makes  it  difficult  to  see  how  the 
term  of  twenty-one  days  mentioned  in  sect.  21  is  to  be 
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dealt  with  in  Buch  a  case.     Apparently  that  term  does  not  86otion92. 

apply  where  a  counter-notice  is  given  under  sect.  92  ;  but 

tht^re  is  enough  in  sect.  21  to  show  that,  alter  an  assent  by 
the  company  to  take  the  whole  of  the  land  under  the 
counter-notice,  an  opportunity  must  be  given  to  the  land- 
owner to  agree  with  the  company  before  a  jury  is  stmi- 
moned  {Schwinge  v.  London  6f  Blaikwall  Ry,  Co.j  1855,  3 
8m.  &  W.  pp.  40,  41). 

It  seems  that  where  a  valid  notice  has  been  given  to  take 
part  of  a  house  or  manufactory,  and  on  that  a  valid  counter- 
notice  has  been  given  to  take  the  whole,  and  the  notice  has 
not  been  withdrawn,  the  notice  and  counter-notice  will  be 
treated  as  constituting  one  notice  for  the  purpose  of  enabling 
the  jury  to  assess  the  value  of  the  property  forming  the 
subject-matter  of  the  notice  and  counter-notice  {Pinchin  v. 
London  ^  Blackwall  liy.  Co.,  1854,  5  D.  M.  &  G.  851). 

Where  there  had  been  a  litigation  under  this  section  judj^ment 
dij<posed  of  by  a  decree,  and  no  question  was  raised  by  the  against 
company  as  to  whether  or  not  they  were  bound  to  fulfil  the  ^^P*'^^* 
contract,  and  the  decree  had  settled  that  they  were  bound 
to  purchase  the  whole  property,  they  were  not  allowed 
afterwards  to  dispute  the  existence  of  a  binding  contract, 
but  were  compelled  to  do  all  that  was  necessary  to  give 
full  efiect  to  the  decree,  including  ascertainment  of  the 
compensation  and  conveyance  {Marson  v.  L.  C,  Hf  2).  Ry. 
Co.,  1859,  7  Eq.  646). 


3.  Exclnsion  of  sect  92. 

In  consequence  of  the  difficulties  caused  by  the  require-  "Material 
ment  that  the   company  shall  take   the   whole   of   the  ^etri-^^ 
property  the  special  Act  now  usually  contains  a  clause  Sauae. 
that — 

Notwithstanding  sect.  92  of  the  Lands  Clauses 
Act,  1845,  the  owners  of  and  other  persons 
interested  in  the  houses  or  other  buildings  or 
manufactories  described  in  the  schedule  to  the  Act, 
and  whereof  parts  only  are  required  for  the  pur- 
poses of  the  Act,  may,  if  such  portions  can,  in  the 
opinion  of  the  jury,  arbitrators,  or  other  authority 
to  whom  the  question  of  disputed  compensation 
shall  be  submitted,  be  severed  from  the  remainder 
of    such    properties    without    material    detriment 
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8eotion92.  thereto,  be  required  to   sell  and  convey  to  the 

company   the   portions   only   of  the   premises    so 
required,  without   the   company  being  obliged  or 
compellable  to  purchase  the  whole  or  any  greater 
portion  thereof,  the  company  paying  for  the  por- 
tions required  by  them  and  making  compensation 
for  any  damage  sustained  by  the  owners  thereof 
and  other  persons  interested  therein  by  severance 
or  otherwise. 
Where  the  special  Act  contains  this  clause  the  warrant 
for  summoning  the  jury  should  raise  two  issues: — (1) 
Whether  the  portion  can  be  severed  without  serious  detri- 
ment to   the  property,   and,    if  so,   (2)  the  amount  of 
compensation  to  be  paid,  including  damages  for  severance. 
But  if    (1)   is   decided  against  the   company  they  may 
abandon  the  notice  to  treat,  and  then  apparently  the  land- 
owner gets  no  costs  (MorrtsoUy  WoodSf  Co,  v.  G,  E,  Ry,  Co.y 
1885,  53  L.  T.  384). 
Conside-         Under  a  special  Act  containing  such  a  clause,  the  com- 
^eo?hiff    P^^y  g*^v®  notice  to  treat  for  a  portion  of  a  factory  and 
**  material  also  for  land  over  which  lay  the  only  access  for  vehicles 
detri-         from  the  public  highway  to  the  factory.     The  intention  of 
the  company  was  to  build  a  viaduct  over  the  land  to  carry 
the  railway  and  sufficient  access  to  the  factory  could  be 
given  through  an  arch  of  the  viaduct.     Under  sect.  68  of 
the  R.  C.  A.  1845,  they  would  be  bound  to  provide  such 
access  as  an  accommodation  work.     It  was  held  that,  in 
considering  the  question  of  **  material  detriment,"  an  arbi- 
trator was  entitled  to  take  this  obligation  into  considera- 
tion ;  and  also,  it  would  seem,  the  fact  that,  apart  from 
sect.  68,  the  company  had  power  and  were  willing  to  grant 
a  perpetual  right  of  way  through  the  arch  {Re  Arhitration 
between  Gontij  andM,  S,  Sf  L.  R.  Co,,  1896,  2  Q.  B.  439). 
In  another  case,   under  a  special  Act  with  a  similar 
clause,  the  company  gave  notice  to  take  land  which  formed 
the  access  to  warehouses.      The  submission  to  arbitration 
contained  the  question  as  to  material  detriment.     Before 
the  arbitrator  the  company  offered  to  allow  access  under  a 
bridge  which  was  to  be  made  over  the  part  taken.     The 
arbitrator  found  there  would  be  material  detriment,  and 
awarded  compensation  on  the  assumption  that  the  company 
were  bound  to  take  the  whole  of  the  property.     It  was 
held  that  whether  the  arbitrator  was  right  or  wrong  in 
declining  to  take  the  offer  of  the  company  into  oonsidera- 
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tion,  his  award,  uDtil  set  aside  by  proper  process,  was  86ctlon02. 
binding  on  the  Court  and  could  not  be  reviewed.  No 
opinion  was  expressed  on  either  of  the  points  decided  in 
Oonty  V.  M,  S.  Sf  L.  Ry.  Co.  {supra)  ^  but  that  case  was 
said  not  to  conflict  with  Ayr  Harbour  Truftteea  v.  Oswald 
(1883,  8  App.  Cas.  623),  because  there  the  undertaking 
tendered  was  ultra  vires  of  the  trustees  {Caledonian  Hy,  v. 
Turcan,  1898,  A.  0.  266,  per  Lord  Watson,  p.  266). 
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Section  98. 

Whereby 
interaectaoii 
of  landd  not 
in  a  town  or 
built  upon, 
leaa  than 
half  an  acre 
18  left  on 
either  side, 
owner  may 
require  pro- 
moters to 
pun'haae 
same,  unless 
owner  has 
other  land 
in^o  which  it 
can  be  cod- 
yenieotly 
thrown:  in 
which  case 
promoters 
muiit  at 
their  own 
expense 
effect  the 
ounnectioa. 


INTERSECTED  LANDS. 

And  with  respect  to  small  portions  of  inter- 
sected land,  be  it  enacted  as  follows : — 

§  93.  Where  Lands  not  in  a  Town  and  of  less  than  Half  an  Acre 
are  severed,  Owner  may  require  Sale  or  Company  to  Pay 
Costs  of  throwing  it  into  his  adjoining  Land. 

§  94.  If  Expense  of  making  Communications  exceed  Value  of  Land, 
Company  may  insist  on  Sale. 

Where  Lands  not  in  a  Town  and  of  less  than  Half  an 
Acre  are  severed^  Owner  may  require  Sale  or 
Company  to  Pay  Costs  of  throwing  it  into  his 
adjoining  Land. 

XCIII.  If  any  lands,  not  being  situate  in  a  town 
or  built  upon,  shall  bo  so  cut  tlirough  and  divided 
by  the  works  as  to  leave,  either  on  both  sides  or 
on  one  side  thereof,  a  less  quantity  of  land  than 
half  a  statute  acre,  and  if  the  owner  of  such  small 
parcel  of  land  require  the  promoters  of  the  under- 
taking to  purchase  the  same  along  with  the  other 
land  required  for  the  purposes  of  the  special  Act, 
the  promoters  of  the  undertaking  shall  purchase 
the  same  accordingly,  unless  the  owner  thereof 
have  other  land  adjoining  to  that  so  left  into 
which  the  same  can  be  thrown,  so  as  to  be  con- 
veniently occupied  therewith  ;  and  if  such  owner 
have  any  other  land  so  adjoining,  the-  promoters 
of  the  undertaking  shall,  if  so  required  by  the 
owner,  at  their  own  expense,  throw  the  piece  of 
land  so  left  into  such  adjoining  land,  by  removing 
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the  fences  and  levelling  the  sites  thereof,  and  by  section 98« 
soiling  the  same  in  a  sufQcient  and  workmanlike 
manner. 

As  to  what  is  a  "town"  within  the  meaning  of  this 
seetioD,  see  eases  under  sect.  128. 

A  submission  to  arbitration  to  ascertain  the  value  of 
lands  taken,  and  also  of  portions  under  this  section,  should 
refer  expressly  to  such  portions  {Re  N.  Staff.  Rij.  Co.  8f 
Wood,  1848,  2  Ex.  244). 


communica- 
tion and 
o-wner  re- 
quires com- 


1/  Expense  of  making  Communications  exceed  Value 
of  Landy  Company  may  insist  on  Sale. 

XCIV.  If  any  such  land  shall  be  so  cut  through  »eotioii94. 
and  divided  as  to  leave  on  either  side  of  the  works  whereby 
a  piece  of  land  of  less  extent  than  half  a  statute  ^^SSdnr' 
acre,  or  of  less  value  than  the  expense  of  making  ^^f?[^^ 
a  bridge,  culvert,  or  such  other  communication  be-  2^^^® 
tween  the  land  so  divided  as  the  promoters  of  the  ^oii^ 
undertaking  are,  under  the  provisions  of  this  or  S^mo? 
the  special  Act,  or  any  x\ct  incorporated  therewith,  SS^Sd 
compellable  to  make,  and  if  the  owner  of  such 
lands  have  not  other  lands  adjoining  such  piece  of  pr^SSs*^ 
land,  and  require  the  promoters  of  the  undertaking  ^efuT^ 
to  make  such  communication,  then  the  promoters  w^irdi^Mf 
of  the  undertaking  may  require  such  owner  to  sell  ^S^tS^ 
to  them  such  piece  of  land ;  and  any  dispute  as  to  S uTnd^d 
the  value  of  sucli  piece  of  land,  or  as  to  what  ^^l^^ 
would  be  the  expense  of  making  such  communica-  '"^**"'^* 
tion,  shall  be  ascertained  as  herein  provided  for 
cases  of  disputed  compensation ;  and  on  the  occa- 
sion of  ascertaining  the  value  of  the  land  required 
to  be  taken  for  the  purposes  of  the  works  the  jury 
or  tlie  arbitrators,  as  the  case  may  be,  shall,  if 
required  by  either  party,  ascertain  by  their  verdict 
or  award  the  value  of  any  such  severed  piece  of 
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BecUoii94.  land,  and  also  what  would  be  the  expense  of 
making  such  communication. 

Applica-         The  word  "  such  "  in  this  section  refers  to  intersected 

swtion       la^ds  generally,  and  not  merely  to  those  not  being  in  a 

town    (Uasteni    Counties   Ry.    Co.   v.   Marriage^   1860,  9 

H.  L.  C.  32 ;  Falls  v.  Belfast,  8fc.  Ry.  Co,,  1849,  12  Ir. 

Xj.  Iv.  233). 

In  a  case  where  the  land  was  adjacent  to  the  sea-shore, 
and  the  accommodation  works  were  required,  not  solely  for 
the  purpose  of  connecting  the  severed  pieces  of  land,  but 
for  the  use  and  enjoyment  thereof  for  the  purpose  of 
bathing,  fishing,  boating,  and  other  personal  conveniences 
which  were  not  the  subject  of  compulsory  compensation, 
it  was  held  that  this  section  did  not  apply,  and  that 
accommodation  works  must  be  executed  under  R.  C.  A. 
1845,  s.  68  {Falh  v.  Belfast,  8fc,  Ry.  Co,,  1849,  12  Ir. 
L.  R  233). 
Costs  of  Sect.   51   is  not  incorporated  in  this  section.     Conse- 

inquiry.  quently,  where  the  company  requiring  to  purchase  the 
severed  portion  made  no  offer  before  the  inquiry,  and  the 
jury  found  the  land  of  less  value  than  the  cost  of  the 
accommodation  work8,  the  landowner  was  held  not  to  be 
entitled  to  his  costs  of  inquiry  {Cobb  v.  Mid-  Wales  Ry,  Co,, 
1866,  L.  R.  1  Q.  B.  342). 
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COPYHOLD  LANDS. 

And  with  respect  to  copyhold  lands,   be  it 
enacted  as  follows : — 

§  95.  Enrolment  and  Effect  of  Conyeyance.    Fees. 

§  96.  Enfranchisement. 

§  97.  By  Lord  of  Manor,  or  in  certain  Cases  by  Deed  Poll. 

§  98.  Apportionment  of  Bents  and  its  Effect. 

Enrolment  and  Effect  of  Conveyance.     Fees. 

XCV.  Every  conveyance  to  the  promoters  of  seotionss. 
the  undertaking  of  any  lands  which  shall  be  of  conyeyanoe 
copyhold  or  customary  tenure,  or  of  the  nature  toSS^otew 
thereof,  shall  be  entered  on  the  rolls  of  the  manor  Si  co?rt^ 
of  which  the  same  shall  be  held  or  parcel ;  and  on  S^JaS 
payment  to  the  steward  of  such  manor  of  such  EJ'^d^to 
fees  as  would  be  due  to  him  on  the  surrender  of  !j!!^i 


sni^ 


oonveyanoe 


the  same  lands  to  the  use  of  a  purchaser  thereof  JESSd  to" 
he  shall  make  such  enrolment ;   and  every  such  ^^®  effect 
conveyance,  when  so  enrolled,  shall  have  the  like  "e^^* 
effect  in  respect  of  such  copyhold  or  customary  ^l?,"ir 
lands,  as  if  the  same  had  been  of  freehold  tenure ;  SfntTunST 
nevertheless,  until  such  lands  shall  have  been  en-  Stot^f &c. 
franchised  by  virtue  of  the  powers  hereinafter 
contained,  they  shall  continue  subject  to  the  same 
fines,  rents,  heriots,  and  services  as  were  thereto- 
fore payable  and  of  right  accustomed. 

The  steward  of  the  manor  is  entitled  only  to  the  fee  on  steward's 
surrender,  not  to  a  fee  on  admittance  {Cooper  v.  Norfolk  'ee. 
Ry.  Co.,  1849,  3  Exoh.  546). 

J.  TJ 
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8Mtion95.      The  lord  of  the  manor  is  not  entitled  to  any  fine  from 
^^^^  the  company  as  upon  admittance ;  nor  can  he  obtain  com- 

pensation under  sect.  96  in  respect  of  the  loss  of  the  fine 
which  would  have  been  received  had  there  been  a  surrender 
and  admittance  {Ecc,  Commissioners  v.  L.  Sf  8.  W.  Ry>  Co., 
1864,  2  W.  E.  560 ;  Cooper  v.  Norfolk  Ry.  Co,,  supra). 

Enfranchisemen  t. 

seetionae.      XCVI.  Within  three  months  after  the  enrol- 

withins     ment  of  the  conveyance  of  any  such  copyhold  or 

StS:  enrol-  custooiary  lands,  or  within  one  month  after  the 

Snye^noe,  promotcrs  of  the  undertaking  shall  enter  upon  and 

^J^oSh    make  use  of  the  same  for  the  purposes  of  the 

fwwchJver    works,  whichcvcr  shall  first  happen,  or  if  more 

pens)!*^    than  one  parcel  of  such  lands  hoi  den  of  the  same 

SScure^     manor  shall  have  been  taken  by  them,  then  within 

meStr^d*"  one  month  after  the  last  of  such  parcels  shall  have 

SS^peSai^    been  so  taken  or  entered  on  by  them,  the  pro- 

«S^or     meters  of  the  undertaking  shall  procure  the  whole 

M^^^L- '  of  the  lands  holden  of  such  manor  so  taken  by 

dSSeioss'in  them  to  be  enfranchised,  and  for  that  purpose 

to^?.      shall  apply  to  the  lord  of  the  manor  whereof  such 

lands  are  holden  to   enfranchise  the   same,  and 

shall  pay  to  him  such  compensation  in  respect 

thereof  as  shall  be  agreed  upon  between  them 

and  him,  and  if  the  parties  fail  to  agree  respecting 

the  amount  of  the  compensation  to  be  paid  for  such 

enfranchisement  the  same  shall  be  determined  as 

in  other  cases  of  disputed  compensation;  and  in 

estimating  such  compensation  the  loss  in  respect 

of  the  fines,  heriots,  and  other  services  payable 

on   death,  descent,  or  alienation,   or   any  other 

matters  which  would  be  lost  by  the  vesting  of  such 

copyhold  or  customary  lands  in  the  promoters  of 

the  undertaking,  or  by  the  enfranchisement  of  the 

same,  shall  be  allowed  for. 

As  to  compensation  for  loss  of  fine  which  would  be  pay- 
able if  the  company  were  admitted,  see  under  sect.  95. 
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Formerly  the  Copyhold  Enfranchisement  Acts,   1852  Seotionoe. 
and  1858,  did  not  apply  to  purchases  under  this  section,  tenant  f 
and  it  is  apparently  the  same  with   the  Copyhold  Act,  lifeund 
1894.    A  tenant  for  life  of  the  manor  must  allow  the  remain- 
whole  compensation  money,  including  any  compensation  ^®™^"^* 
for  the  fine  paid  on  the  admittance  of  the  company  (though 
not  legally  enforceable  against  the  company)  and  any  ad- 
ditional compensation  money  pedd  in  respect  of  a  right 
claimed  by  mm  as  tenant  for  life,  to  enure  for  the  benefit 
of  the  estate  (Re  Wihoriy  1862,  2  J.  &  H.  619 ;  on  appeal, 
11  W.  R.  295). 

In  1873  a  railway  company  took  copyhold  land  and  Measnreof 
erected  works  thereon.     In  1875  a  deed  of  conveyance  «>mpen8a- 
under  sect.  95  was  entered  on  the  Court  rolls.     In  1887  the  enSan-^^ 
lord  required  the  company  to  enfranchise  and  pay  him  ohisement 
compensation.     By  the  custom  of  the  manor  a  fine  of  two  delayed, 
years'  improved  annual  value  was  payable  on  the  death  of 
lord  or  tenant,  and  a  fine  of  three  years'  improved  annual 
value  on  alienation.     It  was  held  that,  since  the  obligation 
to  enfranchise  arose  at  the  expiration  of  one  month  from 
entry  by  the  company,  or  of  three  months  from  the  enrol- 
ment of  the  conveyance,  whichever  should  first  happen, 
compensation  was  to  be  assessed  as  at  that  period,  without 
regard  to  the  subsequent  improvements  made  by  the  com- 

Sany ;  but  that  the  lord  was  entitled  to  the  fines  which 
ad  since  become  payable,  assessed  according  to  the 
improved  annual  value  {Louther  v.  Caledonian  Ry,  Co.^ 
1892,  1  Ch.  73 ;  Re  Marquis  of  Salisbury  and  L.  ^  N.  W. 
By,  Co.,  1879,  ib.  p.  75,  n.). 

As  to  inserting  in  the  enfranchisement  deed  an  acknow-  Produo- 
ledgment  of  right  to  production  of  the  title  deeds  of  the  ^^®' 
manor  and  the  court  rolls  relating  to  the  lands  enfranchised,  ^®®^' 
and  an  undertaking  for  safe  custody,  see  Re  Agg-Qardnei^ 
(1884,  25  C.  D.  600). 

Enfranchisement  hy  Lord  of  Manor  ^  or  in  certain 

Cases  by  Deed  Poll. 

XCVII.  Upon  payment  or  tender  of  the  com-  seotion97. 

Sensation  so  agreed  upon  or  determined,  or  on  upnapay- 
eposit  thereof  in  the  Bank  in  any  of  the  cases  ^lu^^S 
hereinbefore  in  that  behalf  provided,  the  lord  of  ISiXiorfis 
the  manor  whereof  such  copyhold  or  customary  ^i£to^; 

u2 
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••^tiottgy-  lands  shall  be  holden  shall  enfranchise  such  lands, 
in  default,  or  and  the  lands  so  enfranchised  shall  for  ever  there- 
to^S^wStt,  after  be  held  in  free  and  common  socceige ;  and  in 
SareiSn-  dcfault  of  such  enfranchisement  by  the  lord  of  the 
^5&L     manor,  or  if  he  fail  to  adduce  a  good  title  thereto 
to  the  satisfaction  of  the  promoters  of  the  under- 
taking, it  shall  be  lawful  for  them,  if  they  think 
fit,  to  execute  a  deed  poll,  duly  stamped,  in  the 
manner  hereinbefore  provided  in  the  case  of  the 

{)urchase  of  lands  by  them,  and  thereupon  the 
ands  in  respect  of  the  enfranchisement  whereof 
such  compensation  shall  have  been  deposited  as 
aforesaid  shall  be  deemed  to  be  enfranchised,  and 
shall  be  for  ever  thereafter  held  in  free  and 
common  soccage. 

Apportionment  of  Rent  and  its  Effect. 

8eotion98.  XCVIII.  If  any  such  copyhold  or  customary 
Benteof  lands  be  subject  to  any  customary  or  other  rent, 
£S?to\e  and  part  only  of  the  land  subject  to  any  such  rent 
by^i^S?**  be  required  to  be  taken  for  the  purposes  of  the 
SSti*o^;^l  special  Act,  the  apportionment  of  such  rent  may 
ISot  to  be  be  settled  by  agreement  between  the  owner  of  the 
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toa^^°^^  lands  and  the  lord  of  the  manor  on  the  one  part, 
tionedienu  ^^^  ^j^^  promotcrs  of  the  undertaking  on  the  other 

part,  and  if  such  apportionment  be  not  so  settled 
by  agi'eement,  then  the  same  shall  be  settled  by 
two  justices;  and  the  enfranchisement  of  any 
copyhold  or  customary  lands  taken  by  virtue  of 
this  or  the  special  Act,  or  the  apportionment  of 
such  rents,  shall  not  affect  in  other  respects  any 
custom  by  or  under  which  any  such  copyhold  or 
customary  lands  not  taken  for  such  purposes  shall 
be  held ;  and  if  any  of  the  lands  so  required  be 
released  from  any  portion  of  the  rents  to  which 
they  were  subject  jointly  with  any  other  lands, 
such  last-mentioned  lands  shall  be  charged  with 
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the  remainder  only  of  such  rents ;  and  with  refer-  8eetioa9S. 
ence  to  any  such  apportioned  rents,  the  lord  of 
the  manor  shall  have  all  the  same  rights  and 
remedies  over  the  lands  to  which  such  apportioned 
rent  shall  have  been  assigned  or  attributed  as  he 
had  previously  over  the  whole  of  the  lands  subject 
to  such  rents  for  the  whole  of  such  rents. 
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And  with  respect  to   any  such  lands  being 
common  or  waste  lands,  be  it  enacted  as  follows : — 

§    99.  Mode    of    ascertaining  and  Payment  of   Compensation 

where  Bight  to  Soil  belongs  to  Persons  other  than  the 

Commoners. 
§  100.  Conveyance,  or  in  certain  Cases  Deed  Poll,  and  its  Effect. 
§  101.  Mode  of  ascertaining  Compensation  due  to  Commoners. 
§  102.  Meeting  to  be  convened  of  Parties  interested. 
§  103.  Meeting  by  Vote  to  appoint  a  Committee. 
§  104.  Agreement  by  Committee,  and  its  Effect.      Powers  of 

Committee. 
§  105.  In  Default  of  Agreement,  Compensation  to  be  ascertained 

as  in  other  Cases. 
§  106.  Where  no  Committee  appointed,  Amount  to  be  settled  by 

Surveyor. 
§  107.  Payment  or  Deposit  of  Money.    Deed  PoU  and  its  Effect. 

Application  of  Money  if  paid  into  Court. 

Mode  of  ascertaining  and  Payment  of  Compensation 
where  Right  to  Soil  belongs  to  Persons  other  than 
the  Commoners. 

Beotion99.  XCIX.  The  Compensation  in  respect  of  the 
Where  there  Tight  in  thc  soil  of  any  lands  subject  to  any 
SToSmmOT,  rights  of  common  shall  be  paid  to  the  lord  of  the 
tlSS^to^    manor,  in  case  he  shall  be  entitled  to  the  same,  or 

right  in  soil  -  .  -  -  ' 


t?beDai?to  to  such  party,  other  than  the  commoners,  as 
^am^'  shall  be  entitled  to  such  right  in  the  soil ;  and  the 
able  rights  compensation  m  respect  oi  all  other  commonable 
pioriEdi]?*  and  other  rights  in  or  over  such  lands,  including 
mS^right?"  therein  any  commonable  or  other  rights  to  which 
?*^itOT  the  lord  of  the  manor  may  be  entitled,  other  than 

depont  in  y  f 
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his  right  in  the  soil  of  such  lands,  shall  be  deter-  sectionw. 
mined  and  paid  and  applied  in  manner  hereinafter  Bank,  com- 
provided  with  respect  to  common  lands  the  right  ri^u  to 
in  the  soil  of  which  shall  belong  to  the  commoners ;  °®**®' 
and  upon  payment  or  deposit  in  the  Bank  of  the 
compensation  so  determined  all  such  commonable 
and  other  rights  shall  cease  and  be  extinguished. 

If  the  company  take  possession  of  land  over  which  there  J^°*^ 
are  rights  of  common,  and  construct  their  works,  without  oompensa- 
first  having  paid  compensation  to  the  commoners,  the  latter  tion  paid 
may  maintain  an  action  against  the  company  for  the  dis-  ^  ^™- 
turbance  of  their  rights.     After  payment  of  compensation  ™°'^®"- 
to  the  lord  of  the  manor,  and  conveyance  by  him,  the  com- 
pany stand  in  the  place  of  the  lord  and  must  follow  the 
procedure  of  the  statute  to  get  the  rights  of  the  commoners 
extinguished  {Stoneham  v.  L.  B,  8f  8.  C.  Ry,  Co.^  1871, 
L.  E.  7  Q.  B.  1). 

As  to  compensation  in  respect  of  rights  of  turbaiy  held  ^^^*®^' 
under  an  Inclosure  Act  in  trust  for  the   occupiers  of   ^^^^^^' 
cottages,  see  Re  Chriatchurch  Inclosure  Act  (1887, 38  C.  D. 
620;  1893,  A.  C.  1). 

By  an  Inclosure  Act  commissioners  were  empowered  to 
allot  lands  in  severalty  to  the  lord  and  other  persons 
interested,  and  also  to  allot  to  the  lord  in  trust  for  the 
occupiers  of  certain  cottages  (who  had  been  accustomed  to 
cut  turf  in  the  wastes  of  the  manor)  portions  of  the  waste 
for  a  turf  common.  Part  of  the  land  allotted  for  the  turf 
common  was  taken  by  a  railway  company.  It  was  held 
that,  upon  the  true  construction  of  the  Act,  the  lord  of 
the  manor  was  not  deprived  of  his  rights  as  owner 
of  the  soil  of  the  turf  common,  and  was  entitled  to  so 
much  of  the  purchase  money  as  represented  those  rights 
(S.  (7.,  Buh  nom,  A,-G.  v.  Meyrick^  1893,  A.  0.  1). 

Conveyance  hy  Lord  of  Manor ^  or  Person  entitled  to 
Right  to  Soily  or  in  certain  Cases  Deed  Poll^  and 
its  Effect. 

C.  Upon  payment  or  tender  to  the  lord  of  the  sect,  loo. 
manor,  or  such  other  party  as  aforesaid,  of  the  com-  on  payment 
pensation  which  shall  have  been  agreed  upon  or  w/S^H^' 
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Sect.  100.  determined  in  respect  of  the  right  in  the  soil  of 
right  in  soil,  any  such  lands,  or  on  deposit  thereof  in  the  Bank 
Si^riS^""  in  any  of  the  cases  hereinbefore  in  that  behalf 
mSSu^     provided,  such  lord  of  the  manor,  or  such  other 
f^il"      party  as  aforesaid,  shall  convey  such  lands  to  the 
mitSi^^  promoters  of  the  undertaking,  and  such  convey- 
SSoaeive."'  ance  shall  have  the  effect  of  vesting  such  lands  in 
TObl^to  "*  the  promoters  of  the  undertaking,  in  like  manner  as 
wmSontiu  if  such  lord  of  the  manor,  or  such  other  party  as 
^i^^by    aforesaid,  had  been  seised  in  fee  simple  of  such 
S^Miiu*"  lands  at  the  time  of  executing  such  conveyance; 
and  in  default  of  such  conveyance  it  snail  be 
lawful  for  the  promoters  of  the  undertaking,  if 
they  think  fit,  to  execute  a  deed  poll,  duly  stamped, 
in  the  manner  hereinbefore  provided  in  the  case 
of  the  purchase  of  lands  by  them,  and  thereupon 
the  lands  in  respect  whereof  such  last-mentioned 
compensation  shall  have  been  deposited  as  afore- 
said shall  vest  absolutely  in  the  promoters  of  the 
undertaking,  and  they  shall  be  entitled  to  imme- 
diate possession  thereof,  subject  nevertheless  to 
the    commonable    and   other    rights  theretofore 
affecting  the  same,  until  such  rights  shall  have 
been  extinguished  by  payment  or  deposit  of  the 
compensation  for  the  same  in  manner  hereinafter 
provided. 

Sect.  101.  Mode  of  ascertaining  Compensation  due  to 

Compen-  Commoners. 

sation  for 

ri'^^Si  ^^'  ^^^  compensation  to  be  paid  with 
Bo^,  or^  respect  to  any  such  lands,  being  common  lands, 
mo^We™  ^^  ^^  ^^  nature  thereof,  the  right  to  the  soil  of 
rights,  to  which  shall  belong  to  the  commoners,  as  well  as 
^n^by  *^®  compensation  to  be  paid  for  the  commonable 
agreement  and  othor  rights  in  or  over  common  lands  the 
^mXre  right  in  the  soil  whereof  shall  not  belong  to  the 
andoom-  commoncrs,  other  than  the  compensation  to  the 
^oom-     lord  of  the  manor,  or  other  party  entitled  to 

Skonon. 
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the  soil  thereof,  in  respect  of  his  right  in  the  s^et  loi. 
soil  thereof,  shall  be  determined  by  agreement 
between  the  promoters  of  the  undertaking  and  a 
committee  of  the  parties  entitled  to  commonable 
or  other  rights  in  such  lands,  to  be  appointed  as 
next  hereinafter  mentioned. 

This  section  and  sects.  102 — 106  are  not  imperative,  so  Not  impo- 
as  to  preclude  specific  performance  of  an  agreement  entered  »tivo. 
into  in  a  mode  not  provided  by  them  {Bee  v.  Stafford^  Sfc* 
By.  Co,,  1875,  23  W.  K  868). 

Meeting  to  he  convened  of  Parties  interested. 

CII.  It  shall  be  lawful  for  the  promoters  of  the  Beet.  102. 
undertaking  to  convene  a  meeting  of  the  parties  Promoters 
entitled  to  commonable  or  other  rights  over  or  in  may  con- 
such  lands  to  be  held  at  some  convenient  place  in  ^tfcom- 
the  neighbourhood  of  the  lands,  for  the  purpose  monera  to 
of  their  appointing  a  committee  to  treat  with  the  wm^"^ 
promoters  of  the  undertaking  for  the  compensa-  ™i^*«®- 
tion  to  be  paid  for  the  extinction  of  such  com- 
monable or  other  rights  ;  and  every  such  meeting  AdvertiKe- 
shall  be  called  by  public  advertisement,  to  be  ™^^°' 
inserted  once  at  least  in  two  consecutive  weeks  in 
some  newspaper  circulating  in  the  county  or  in 
the  respective  counties  and  in  the  neighbourhood 
in  which  such  lands  shall  be  situate,  the  last  of 
such  insertions  being  not  more  than  fourteen  nor 
less  than  seven  days  prior  to  any  such  meeting ; 
and  notice  of  such  meeting  shall  also,  not  less 
than  seven  days  previous  to  the  holding  thereof, 
be  affixed  upon  the  door  of  the  parish   church 
where  any  such  meeting  is  intended  to  be  held, 
or  if  there  be  no  such  church,  some  other  place  in 
the  neighbourhood  to  which  notices  are  usually 
affixed  ;  and  if  such  lands  be  parcel,  or  holden  of 
a  manor,  a  like  notice  shall  be  given  to  the  lord 
of  such  manor. 
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Meeting  by  Vote  to  appoint  a  Committee. 

seet.  108.  CHI.  It  shall  be  lawful  for  the  meeting  so 
Majority  Called  to  appoint  a  committee,  not  exceeding  five 
at  meeting  in  numbcr,  of  the  parties  entitled  to  any  such 
minority  rights,  and  at  such  meeting  the  decision  of  the 
*arti«r^*  maiority  of  the  persons  entitled  to  commonable 

rights  present  shall  bind  the  minority  and   all 

absent  parties. 


Agreement  by  Committee^  and  its  Effect.     Powers  of 

Committee. 

86ot.  104.      CIV.  It  shall  be  lawful  for  the  committee  so 
Committee  choson  to  cutor  iuto  an  agreement  with  the  pro- 
may  agree  motcrs  of  the  undertaking  for  the  compensation 
ceiveTand  to  be  paid  for  the  extinction  of  such  commonable 
appori;ion   g^^d  Other  rights,  and  all  matters  relating  thereto, 
Bation.       for  and  on  behalf  of  themselves  and  all  other 
parties  interested  therein;  and  all  such  parties 
shall  be  bound  by  such  agreement ;  and  it  shall 
be  lawful  for  such  committee  to  receive  the  com- 
pensation so  agreed  to  be  paid,  and  the  receipt 
of  such  committee,  or  of  any  three  of  them,  for 
such  compensation,  shall  be  an  effectual  discharge 
for  the  same;    and    such    compensation,  when 
received,  shall  be  apportioned  by  the  committee 
among  the   several   persons  interested    therein, 
according  to  their  respective  interests,  but  the 
promoters  of  the  undertaking  shall  not  be  bound 
to  see  to  the  apportionment  or  to  the  application 
of  such  compensation,  nor  shall  they  be  liable  for 
the  misapplication  or  non-application  thereof. 

Where  land  was  held  by  the  corporation  of  a  town  as 
common  land  in  trust  for  the  freemen  of  the  borough  as 
commoners  in  respect  of  a  right  for  a  certain  time  each 
year  to  torn  upon  the  land  one  head  of  stock,  subject  to  a 
payment  annually  fixed  by  the  town  council,  the  Court 


Freemen 
of  a 

borongh 
entitled 
as  com- 
moners. 
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held  that  the  present  freemen  were  not  entitled  to  divide  flact.  104. 
the  money  and  the  purchase  money  was  ordered  to  be  re- 
invested  in  other  land  to  be  held  in  trust  for  the  freemen 
resident  in  the  borough,  and  until  suoh  re-investment  to 
be  invested,  and  the  dividends  paid  to  the  commoners, 
each  receiving  his  share  at  the  time  when  his  right  to  turn 
out  his  one  head  of  stock  began  {Nash  v.  Coombs^  1868,  6 
Eq.  51). 

Where  bye-laws  made  one  provision  for  the  exercise  of  Double 
rights  of  common  by  copyholders  and  freeholders,  and  ^^^  as 
another  provision  for  the   exercise    of   these  rights  by  h^JJ^ 
occupiers,   copyholders  and    freeholders  who  were    also  and  as 
occupiers*  were  held  entitled  to  a  share  in  the  compensa-  oooupier. 
tion  money  in  proportion  only  to  their  rights  as  copy- 
holders or  freeholders,  and  not  in  proportion  to  their 
rights  as  occupiers  {Fox  v.  Amhurat^  1875,  20  Eq.  403). 
Subsequently  it  was  decided  that  occupiers  as  suoh  were  not 
entitled  to  share  {Austin  v.  Amhursty  1877,  7  C.  D.  689). 


In  Default  of  Agreement^  Compensation  to  be 
ascertained  as  in  other  Cases. 

CV.  If  upon  such  committee  being  appointed  they   sect.  i05. 
shall  fail  to  agree  with  the  promoters  of  the  un-  jf^ 
dertaking  as  to  the  amount  of  the  compensation  agreement 
to  be  paid  as  aforesaid,  the  same  shall  be  deter-  penaatlon]^ 
mined  as  in  other  cases  of  disputed  compensation.  ^^^^^^ 

mined  by 
arbitrators 

Where  no  Committee  appointed^  Amount  to  be        ^^  ^^^' 

settled  by  Surveyor. 

CVI.  If,  upon  being  duly  convened  by  the  pro-  sect.  loe. 
moters  of  the  undertaking,  no  effectual  meeting  in  default 
of  the  parties  entitled  to  such  commonable  or  of  appoint- 
other  rights  shall  take  place,  or  if,  taking  place,  committee, 
such  meeting  fail  to  appoint  such  committee,  the  2^™^^"^' 
amount  of  such  compensation  shall  be  determined  deter- 
by  a  surveyor,  to  be  appointed  by  two  justices,  as  ^^^of 
hereinbefore  provided  in  the  case  of  parties  who  appointed 
cannot  be  found.  hyir^c^ 
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Payment  or  Deposit  of  Money.  Deed  Poll  and 
its  Effect.  Application  of  Money  if  paid  into 
Court. 

Beet.  107.       evil.  Upon  payment  or  tender  to  such  com- 
On  pay-     mittee,  or  any  three  of  them,  or  if  there  shall  be 
deTosU^of  ^^  ^\y^ch  committee  then  upon  deposit  in  the  Bank 
compensa-  in  the  manner  provided  in  the  like  case  of  the 
motera'^^"   compensation  which  shall  have  been  agreed  upon 
iMv  by      or  determined  in  respect  of  such  commonable  or 
vest  iands  othcr  rights,  it  shall  be  lawful  for  the  promoters 
in  them-     of  the  Undertaking,  if  they  think  fit,  to  execute 
from  com-  a  deed  poll,  duly  stamped,  in  the  manner  herein- 
ri°hte  ^^     before  provided  in  the  case  of  the  purchase  of 
lands  by  them,  and  thereupon  the  lands  in  respects 
of  which  such  compensation  shall  have  been  so 
paid  or  deposited  shall  vest  in  the  promoters  of 
the  undertaking  freed   and  discharged  from  all 
such  commonable  or  other  rights,  and  they  shall 
Court  may  be  entitled  to  immediate  possession  thereof ;  and 
Tto  p^y^  it  shall  be  lawful  for  the  Court  of  Chancery  [in 
ment  of     *  England  or  the  Court  of  Exchequer  in  Irelandy]  by 
d^^sLted.  ^^  order  to  be  made  upon  petition,  to  order  pay- 
ment of  the  money  so  deposited  to  a  committee 
to  be  appointed  as  aforesaid,  or  to  make  such 
other  order  in  respect  thereto,  for  the  benefit  of 
the  parties  interested,  as  it  shall  think  fit. 

Costs.  Out  of  a  sum  paid  to  a  committee  of  commoners  for 

compensation  and  costs,  which  on  bill  filed  had  been  paid 
into  Court,  each  commoner  who  in  chambers  established  a 
claim  to  share  in  the  funds  was  allowed  three  guineas  for 
his  costs  {Waterlotv  v.  Burt,  1870,  18  W.  E.  683). 

*  Bepealed  by  St.  L.  B.  A.  1892. 
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And  Mnith  respect  to  lands  subject  to  mortgage, 
be  it  enacted  as  follows : — 

$  108.  Power  to  Bedeem,  and  Mode  of  so  doing. 

§  109.  In  Default  of  Conyeyance  or  good  Title,  Money  to  be  paid 
into  Court,  and  Estate  and  Interest  of  Mortgagee  to 
Test  by  Deed  PoU  in  Company. 

§  110.  Mode  of  ascertaining  Compensation  wbere  Mortgage  Debt 
exceeds  Value  of  Lands. 

§  111.  On  Failure  of  Mortgagee  to  convey,  or  in  Default  of 
g;ood  Title,  Deed  Poll  to  be  executed,  and  Money  paid 
into  Court. 

§  112.  Mode  of  Settling  Compensation  wbere  a  Part  only  of 
Mortgaged  Lands  taken. 

§  113.  In  Default  of  Conyeyance  or  good  Title  in  aboye  Case, 
Deed  Poll  to  be  executed  as  in  former  Cases. 

§  114.  Costs.  Compensation  in  certain  Cases  where  Mortgage 
paid  off  before  stipulated  Time. 


Power  to  Redeem^  and  Mode  of  so  doing. 

CVIII.  It  shall  be  laMrful  for  the  promoters  of  Sect.  los. 
the    undertaking    to    purchase    or    redeem    the  ^tomoun 
interest  of  the  mortgagee  of  any  such  lands  which  SShS^ 
may  be  required  for  the  purposes  of  the  special  ^^^Zt 
Act,  and  that  whether  they  shall  have  previously  JS^'* 
purchased  the  equity  of  redemption  of  such  lands  wh?^ef 
or  not,  and  whether  the  mortgagee  thereof  be  ^mS*Si<i« 
entitled  thereto  in  his  own  right  or  in  trust  for  ^^«y^^* 
any  other  party,  and  whether  he  be  in  possession  J^s^^Sl 
of  such  lands  by  virtue  of  such  mortgage  or  not,  SSrt^*^ 
and  whether   such  mortgage  affects  such  lands  S^mJntiS 


solely,  or  jointly  with  any  other  lands  not  re-  SJ^; 
quired  for  the  purposes  of  tne  special  Act ;  and  in  StS!  i 


or 
gire 
months* 
UpoB 
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Sect.  108.  order  thereto  the  promoters  of  the  undertaking 
payment  OP  ^^^J  P^J  ^r  tender  to  such  mortgagee  the  principal 
^S^^geeiB  and  interest  due  on  such  mortgage,  together  with 
to  convey.    ]j 'g  qqq^q  ^^d  chargos,  if  any,  and  also  six  months' 

additional  interest,  and  thereupon  such  mortgagee 
shall  immediately  convey  his  interest  in  the  lands 
comprised  in  such  mortgage  to  the  promoters  of 
the  undertaking,  or  as  they  shall  direct ;  or  the 
promoters  of  the  undertaking  may  give  notice  in 
writing  to  such  mortgagee  that  they  will  pay  off 
the  principal  and  interest  due  on  such  mortgage 
at  the  end  of  six  months,  computed  from  the  day 
of  giving  such  notice;  and  if  they  shall  have 
given  any  such  notice,  or  if  the  party  entitled  to 
the  equity  of  redemption  of  any  sucn  lands  shall 
have  given  six  months'  notice  of  his  intention  to 
redeem  the  same,  then  at  the  expiration  of  either 
of  such  notices,  or  at  any  intermediate  period, 
upon  payment  or  tender  by  the  promoters  of  the 
undertaking  to  the  mortgagee  of  the  principal 
money  due  on  such  mortgage,  and  the  interest 
which  would  become  due  at  the  end  of  six  months 
from  the  time  of  giving  either  of  such  notices, 
together  with  his  costs  and  expenses,  if  any,  such 
mortgagee  shall  convey  or  release  his  interest  in 
the  lands  comprised  in  such  mortgage  to  the  pro- 
moters of  the  undertaking,  or  as  they  shall  direct. 

Mort-  Where  the  property  is  the  subject  of   a  foreclosure 

^*^'"  action,  the  mortgagee  is  only  entitled  to  the  ordinary 
inquiry  as  to  what  is  due  to  him  for  costs,  charges,  and 
expenses  properly  incurred  in  relation  to  his  security,  and 
not  to  an  express  direction  for  the  allowance  of  his  extra 
costs  of  the  compensation  inquiry  beyond  those  taxed 
between  himself  and  the  public  body.  He  will  apparently 
get  such  extra  costs  as  just  allowances  under  the  ordinary 
inquiry  {Rees  v.  Mefrop.  B.  JT.,  1880,  14  C.  D.  372;  see 
Blackford  y,Davi8,1869f  4  Ch.  304,asto"  just  allowances"). 
Interest.  In  the  case  of  a  compulsory  purchase  under  this  Act 
interest  is  payable  to  the  vendor  by  the  purchasers  from 
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the  time  "when  a  good  title  is  shown,  since  possession  might  Beet.  108. 
then  be  safely  taken.  If  the  land  is  subject  to  a  mort- 
gage,  the  vendor  pays  the  mortgagee  interest  in  lieu  of 
notice.  Sect.  108  confers  on  the  company  the  right  to 
redeem,  but  it  does  not  relieve  the  vendor  from  the  duty 
to  give  notice  {Spencer-Bell  to  L,  8f  S.  W.  Ry.  Co,y  1885, 
33  W.  E.  771). 


In  Default  of  Conveyance  or  Good  Title^  Money  to 
he  'paid  into  Courts  and  Estate  and  Interest  of 
Mortgagee  to  vest  by  Deed  Poll  in  Company. 

CIX.  If,  in  either  of  the  cases  aforesaid,  upon  sect.  109. 
such  payment  or  tender  any  mortgagee  shall  fail  n  mort- 
to  convey  or  release  his  interest  in  such  mortgage  gag©e  fails 
as  directed  by  the  promoters  of  the  undertaking,  or  ^Ihl^ 
or  if  he  fail  to  adduce  a  grood  title  thereto  to  their  *^**f»  p"** 
satisfaction,  then  it  shall  be  lawful  for  the  pro-  mayde- 
moters  of  the  undertaking  to  deposit  in  the  Bank,  ^^^ 
in  the  manner  provided  by  this  Act  in  like  cases,  principal, 
the  principal  and  interest,  together  w^ith  the  costs,  J^a^^sts 
if  any,  due  on  such  mortgage,  and  also,  if  such  and  may' 
payment  be  made  before  the   expiration  of  six  pju  yest 
months'  notice  as  aforesaid,  such  further  interest  ^^^  ^ 
as  would  at  that  time  become  due ;  and  it  shall  be  for^  ^^ 
lawful  for  them,  if  they  think  fit,  to  execute  a  ^*®  ^ 
deed  poll,  duly  stamped,  in  the  manner  herein-  gagee. 
before  provided  in  the  case  of  the  purchase  of 
lands  by  them ;  and  thereupon,  as  well  as  upon 
such  conveyance  by  the  mortgagee,  if  any  such 
be  made,    all   the   estate   and   interest   of   such 
mortgagee,  and  of  all  persons  in  trust  for  him,  or 
for  whom  he  may  be  a  trustee,  in  such  lands, 
shall  vest  in  the  promoters  of  the  undertaking, 
and  they  shall  be  entitled  to  immediate  possession 
thereof  in  case  such  mortgagee  were  himself  en- 
titled to  such  possession. 
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Mode  of  ascertaining  Compensation  where  Mortgage 
Debt  exceeds  Valu£  of  Lands. 

^^*'  ^^^'  ex.  If  any  such  mortgaged  lands  shall  be  of 
ifaecnrity  less  valuo  than  the  principal,  interest,  and  costs 
oompeni^  secuTed  thcrcon,  the  value  of  such  lands,  or  the 
BetSed  compensation  to  be  made  by  the  promoters  of  the 
mortgagee  Undertaking  in  respect  thereof,  shall  be  settled 
^oronthe  by  agreement  between  the  mortgagee  of  such 
^moters  lands  and  the  party  entitled  to  the  equity  of 
Srt;®OTm^  rcdcmption  thereof  on  the  one  part,  and  the 
agxSemrat.  promotcrs  of  the  undertaking  on  the  other  part ; 
tio^OTjm^;  and  if  the  parties  aforesaid  fail  to  asree  respecting 

ft  amount  to     ■■  i        »  ^  ^  m*  it 

be  paid  to  the  amount  oi  such  value  or  compensation,  the 
SSSfc^Ji-  same  shall  bo  determined  as  in  other  cases  of 
disputed  compensation ;  and  the  amount  of  such 
value  or  compensation,  being  so  agreed  upon  or 
determined,  shall  be  paid  by  the  promoters  of 
the  undertaking  to  the  mortgagee,  in  satisfaction 
of  his  mortgage  debt,  so  far  as  the  same  will 
extend ;  and  upon  payment  or  tender  thereof  the 
mortgagee  shall  convey  or  release  all  his  interest 
in  sucli  mortgaged  lands  to  the  promoters  of  the 
undertaking,  or  as  they  shall  direct. 

Where  Where  the  mortgagees  were  not  bound  by  the  inquiry 

mort-         fixing  the  price,  and  the  sum  awarded  was  less  than  their 
boS?b^   debt,  they  were  held  to  be  entitled,  in  default  of  payment, 
inquiry,      to  an  assignment  from  the  company  and  the  landowner  of 
the  land  comprised  in  their  security  {Martin  v.  L.  C.  S^  D. 
By,  Co.,  1866,  1  Ch.  501). 
Gompen-         Where  land,  buildings,  and  fixtures  were  mortgaged, 
sation  for    and  a  receiver  in  an  action  had  been  appointed  with  the  con- 
fif*^'^'    sent  of  the  mortgagees  to  carry  on  the  business,  compensa- 
tion awarded  in  respect  of  loss  of  trade  profits  was  held  to 
be  in  the  nature  of  compensation  for  the  value  of  the 

goodwill  of  the  business  which  passed  with  the  premises  to 
le  mortgagees,  and  the  amoimt  was  therefore  payable  to 
them  (File  v.  PiU,  Exp,  Lamhton,  1876,  3  0.  D.  36 ;  King 
V.  Mid.  Ry.  Co.,  1868,  17  W.  E.  113). 

But  where  the  goodwill  of  a  business  depends  on  the 
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personal  skill  of  the  owner,  it  does  not  pass  on  a  mortgage  of  Sect.  lio. 
the  premises,  and  the  owner  is  entitled  to  have  an  amount 
awarded  in  respect  of  goodwill  paid  to  him  notwithstanding 
that  he  has  mortgaged  {Cooper  v.  Metrop.  Board  of  Worhs^ 
1883,  25  0.  D.  472 ;  see  Re  South  City  Market  Co. ;  Exp. 
Bergin,  1884, 13  L.  E.  Ir.  245). 

Refusal  to  convey ^  Sfc. 

CXI.  If    upon  such   payment  or    tender    as  ^••t.  iii. 
aforesaid  being  made  any  such  mortgagee  fail  so  ifmortgagee 
to  convey  his  interest  in  such  mortgage,  or  to  rey^Tt^"" 
adduce  a  good  title  thereto  to  the  satisfaction  of  ^^ 
the  promoters  of  the  undertaking,  it  shall  be  law-  SSI^^nS!' 
ful  for  them  to  deposit  the  amount  of  such  value  toftludis- ' 
or  compensation   in  the  Bank,   in  the   manner  SSSTfrom 
provided  by  this  Act  in  like  cases;  and  every  SSvSJ*!^ 
such  payment  or  deposit  shall  be  accepted  by  the  Staw 
mortgagee  in  satisfaction  of  his  mortgage  debt,  S'SS*' 
so  far  as  the  same  will  extend,  and  shall  be  a  full  SSr^JS- " 
discharge   of   such    mortgaged    lands    from    all  ot'tiS^^ 
money  due  thereon ;  and  it  shall  be  lawful  for  S?2SiSS«in 
the  promoters  of  the  undertaking,  if  they  think  b^^of 
fit,  to  execute  a  deed  poll,  duly  stamped,  in  the 
manner    hereinbefore    provided  in  the   case   of 
the  purchase  of  lands  by  them;  and  thereupon 
such  lands,  as  to  all  sucn  estate  and  interest  as 
were  then  vested  in  the  mortgagee,  or  any  person 
in  trust  for  him,  shall  become  absolutely  vested 
in  the  promoters  of  the  undertaking,  and  they 
shall  be  entitled  to  immediate  possession  thereof 
in  case  such  mortgagee  were  himself  entitled  to 
such    possession;    nevertheless,    all    rights    and 
remedies  possessed  by  the  mortgagee  against  the 
mortgagor,  by  virtue  of  any  bond  or  covenant  or 
other  obligation,  other  than   the  right  to  such 
lands,  shall  remain  in  force  in  respect  of  so  much 
of  the   mortgage   debt  as  shall  not  have  been 
satisfied  by  such  payment  or  deposit. 

J.  X 
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Mode  of  Settling  Compensation  where  a  Part  only 

of  Mortgaged  Lands  taken. 

,  Beet.  112.  CXII.  If  a  part  only  of  any  such  mortgaged 
If  part  only  lands  bo  required  for  the  purposes  of  the  special 
pl^  landB  Act,  and  if  the  part  so  required  be  of  less  value 
if^h^  than  the  principal  money,  interest,  and  costs 
▼aiueuTan    sccurod  ou  such  lauds,  and  the  mortgagee  shall 

debt  and  re-  .  'Jxl  ••  j.^  "LlJ^ 

mainderis    uot  considor  tlio  remaining  part  of  such  lands  a 
Smtsecu-'    sufficient  security  for  the  money  charged  thereon, 
S)mpen^    or  bo  not  willing  to  release  the  part  so  required, 
tS'ei'to^  then  the  value  of  such  part,  and  also  the  compen- 
S^e?2iJt,    sation  (if  any)  to  be  paid  in  respect  of  the  sever- 
S4ed^y     ance  thereof   or  otherwise,  shall  be  settled   by 
OT jury,«ia  agreement  between  the  mortgagee  and  the  party 
^rtjigee    entitled  to  the  equity  of  redemption  of  such  land 
ZmySfT     on  the  one  part,  and  the  promoters  of  the  under- 
taking  on   the  other;  and  if  the  parties  afore- 
said fail  to  agree  respecting  the  amount  of  such 
value  or  compensation  the  same  shall  be  deter- 
mined as  in  other  cases  of  disputed  compensation ; 
and  the  amount  of  such  value  or  compensation, 
being  so  agreed  upon  or  determined,  shall  be  paid 
by  the  promoters  of  the  undertaking  to  such  mort- 
gagee in  satisfaction  of  his  mortgage  debt,  so  far 
as  the  same  will   extend;    and   thereupon   such 
mortgagee  shall  convey  or  release  to  them,  or  as 
they  shall  direct,  all  his  interest  in  such  mortgaged 
lands  the  value  whereof  shall  have  been  so  paid ; 
and  a  memorandum  of  what  shall  have  been  so 
paid  shall  be  indorsed  on  the  deed  creating  such 
mortgage,  and  shall  be  signed  by  the  mortgagee ; 
and  a  copy  of   such  memorandum  shall  at  the 
same  time  (if  required)  be  furnished  by  the  pro* 
meters  of  the  undertaking  at  their  expense,  to 
the  party  entitled  to  the  equity  of  redemption  of 
the  lands  comprised  in  such  mortgage  deed. 
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In  Default  of  Conveyance  or  good  Title  in  above 
Case^  Deed  Poll  to  be  executed  as  in  former 
Cases. 

CXIII.  If  upon  payment  or  tender  to  any  such  g^ct.  ii8. 
mortgagee  of  the  amount  of  the  value  or  com-  ifmort- 
pensation   so   agreed  upon  or  determined  such  f^^Sivtyor 
mortgagee  shall  fail  to  convey  or  release  to  the  StitpJo- 
promoters  of  the  undertaking,  or  as  they  shall  SSj^depodt 
direct,  his  interest  in  the  lands  in  respect  of  which  SSS^'iS^ 
such  compensation  shall  so  have  been  paid   or  Sarg«of 
tendered,  or  if  he  shall  fail  to  adduce  a  good  title  morte^?& 
thereto  to  the  satisfaction  of  the  promoters  of  the  TOiTv^t 
undertaking,  it  shall  be  lawful  for  the  promoters  th^mi^yes 
of  the  undertaking  to  pay  the  amount  of  such  iSi^S^ 
value   or  compensation   into  the   Bank,   in  the  JSdiwV^ 
manner  provided  by  this  Act  in    the   case    of  S^t^^ 
moneys  required  to  be  deposited  in  such  Bank;  SSJlJlLids 
and  such  payment  or  deposit  shall  be  accepted  by  Scudty. 
such  mortgagee  in  satisfaction  of  his  mortgage 
debt,  so  far  as  the  same  will  extend,  and  shall  be 
a  full  discharge  of  the  portion  of  the  mortgaged 
lands  so  required  from  all  money  due  thereon; 
and  it  shall  be  lawful  for  the  promoters  of  the 
undertaking,  if  they  think  fit,  to  execute  a  deed 
poll,  duly  stamped,  in  the  manner  hereinbefore 
provided  in  the  case  of  the  purchase  of  lands  by 
them;    and  thereupon  such  lands  shall  become 
absolutely  vested  in  the  promoters  of  the  under- 
taking, as  to  all  such  estate  and  interest  as  were 
then  vested  in  the  mortgagee,  or  any  person  in 
trust  for  him,  and  in  case  such  mortgagee  were 
himself  entitled  to  such  possession  they  shall  be 
entitled  to  immediate  possession  thereof;  never- 
theless, every  such  mortgagee  shall  have  the  same 
powers  and  remedies  for  recoveiing  or  compelling 
payment  of  the  mortgage  money,  or  the  residue 
thereof  (as  the  case  may  be),  and  the  interest 

x2 
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8eot.  118.  thereof  respectively,  upon  and  out  of  the  residue 
of  such  mortgagea  lands,  or  the  portion  thereof 
not  required  for  the  purposes  of  the  special  Act, 
as  he  would  otherwise  have  had  or  been  entitled 
to  for  recovering  or  compelling  payment  thereof 
upon  or  out  of  the  whole  of  the  lands  originally 
comprised  in  such  mortgage. 

Costs.    Compensation  in  certain  Cases  where  Mortgage 
paid  off  before  stipulated  Time. 

^^^'  ^^^'      CXIV.  Provided  always,  that  in  any  of  the 
In  case      cases  hereinbefore  provided  with  respect  to  lands 
S^^Hfixed  subject  to  mortgage,  if  in  the  mortgage  deed  a 
period  and  time  shall  have  been  limited  for  payment  of  the 
be^re       principal  money  thereby  secured,  and  under  the 
date,mOTt-  provisions  hereinbefore  contained  the  mortgagee 
Have  costs  shall  havo  been  required  to  accept  payment  of  his 
ves^^nt    mortgage  money,  or  of  part  thereof,   at  a  time 
and  com-    earlier  than  the  time  so  limited,  the  promoters  of 
?OT  lowTf  t^®  undertaking  shall  pay  to  such  mortgagee,  in 
interest  on  addition  to  the  sum  which  shall  have  been  so  paid 
vestment    off>  ^H  such  costs  and  expenses  as  shall  be  incurred 
by  such  mortgagee  in  respect  of  or  which  shall  be 
incidental  to  the  re-investment  of  the  sum  so  paid 
off,  such  costs,  in  case  of  difference,  to  be  taxed, 
and  payment  thereof  enforced,  in  the  manner  herein 
provided  with  respect  to  the  costs  of  conveyances ; 
and  if  the  rate  of  interest  secured  by  such  mort- 
gage be  higher  than  at  the  time  of  the  same  being 
so  paid  off   can  reasonably  be  expected   to   be 
obtained  on  re-investing  the  same,  regard  being 
had  to  the  then  current  rate  of  interest,  such  mort- 
gagee shall  be  entitled  to  receive  from  the  pro- 
moters  of   the  undertaking,  in  addition  to  the 
principal  and  interest  hereinbefore  provided  for, 
compensation  in  respect  of  the  loss  to  be  sustained 
by  him  by  reason  of  his  mortgage  money  being 
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SO  prematurely  paid  off,  the  amount  of  such  com-  «eot.  ii4. 
pensation  to  be  ascertained,  in  case  of  difference, 
as  in  other  cases  of  disputed  compensation ;  and  until 
payment  or  tender  of  such  compensation  as  afore- 
said the  promoters  of  the  underteiking  shall  not 
be  entitled,  as  against  such  mortgagee,  to  posses- 
sion of  the  mortgaged  lands  under  the  provision 
hereinbefore  contained. 

The  Court  will  restrain  the  company  from  pulling  down  interfer- 
buildings  before  the  compensation  due  under  this  section  ^^  ^^ 
to  a  mortgagee  has  been  ascertained  and  paid  or  secured  P"*""*®®* 
{Ranken  v.  E.  §-  W.  India  Docks  8f  Birm,y  Sfc,  Ry,  Co.f 
lb4s^  12  Beav.  298,  305,  supra,  p.  259). 

It  woidd  seem  that  by  not  opposing  a  petition  for  in-  -Waiver  of 
vestment  in  Consols,  and  payment  of  the  dividends  to  the  right  to 
tenant  for  life,  the  company  waive  the  right  to  pay  ofE  a  P*^  ^^* 
mortgagee  under  this  section  {Exp.  Peyton^  1856, 4  W.  E. 
380). 
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RENT-CHARGES. 

And  with  respect  to  lands  charged  with  any 
rent-service,  rent-charge,  or  chief  or  other  rent, 
or  other  payment  or  incumbrance  not  hereinbefore 
provided  for,  be  it  enacted  as  follows : — 

§  115.  Compensation  for  Belease  of  Lands  taken  to  be  ascertained 
as  in  other  Cases. 

§  116.  Apportionment  or  Eelease  where  Part  only  of  Lands  sub- 
ject taJken. 

§  117.  Deed  PoU  and  Deposit,  as  before,  in  Default  of  Con- 
veyance or  good  Title. 

§  118.  Continuance  of  Charge  upon  Lands  not  taken. 

Compensation  for  Belease  of  Lands  taJcen  to  he 
ascertained  as  in  other  Cases. 

Beot.  115.  CXV.  If  any  difference  shall  arise  between  the 
Compen-  promotcrs  of  the  undertaking  and  the 
sationfor  entitled  to  any  such  charge  upon  any 
laiTdsfrom  required  to  be  taken  for  the  purposes  of  the 
'^*"  special  Act,  respecting  the  consideration  to  be 
&o.,  to  be  paid  for  the  release  of  such  lands  therefrom,  or 
^cd  in  ^^^^^  *^®  portion  thereof  affecting  the  lands 
case  of  required  for  the  purposes  of  the  special  Act,  the 
b^a^^'  same  shall  be  determined  as  in  otlier  cases  of 
tration  or  disputed  Compensation. 

jury. 

Apportionment  or  Release  where  Part  only  of 

Lands  subject  taken. 

Sect,  lie.  CXVI.  If  part  only  of  the  lands  charged  with 
If  part  any  such  rent  service,  rent-charge,  chief  or  other 
r^ds^sub-  ^'^^*5  payment,  or  incumbrance,  be  required  to 
joct  to  be  taken  for  the  purposes  of  the  special  Act,  the 
tokJff  "  apportionment  of  any  such  charge  may  be  settled 
charge      by  agreement  between  the  party  entitled  to  such 


BENT'CEABGES.  311 

charge  and  the  owner  of  the  lands  on  the  one  seot.  lie. 
part,  and  the  promoters  of  the  undertaking  on  maybe 
the  other  part,  and  if  such  apportionment  be  not  ?pp^\ 

111  t  1     ^^    1  ij   tioned.  by 

SO  settled  by  agreement  the  same  shall  be  settled  agree- 
by  two  justices ;  but  if  the  remaining  part  of  the  ^^^' 
lands  so  jointly  subject  be  a  sufficient  security  tioee. 
for  such  charge,  then,  with  consent  of  the  owner  But  if 
of  the  lands  so  jointly  subject,  it  shall  be  lawful  ST^mSs^ 
for  the  party  entitled  to  such  charge  to  release  Buffici^t 
therefrom  the  lands  required,  on  condition  or  in  with  con- 
consideration    of    such    other    lands    remaining  ^^^'^ 
exclusively  subject  to  the  whole  thereof.  whole' 

charge 

As  to  deduction  from  the  purchase-money  where  a  rent-  P*y  ^ 
charge,  affecting  other  land  as  well  as  that  taken,  is  not  remaindOT 
released,  see  Powell  v.  S.   Wales  Ry.  Co,  (1855,  1  Jur.  exclu- 
N.  S.  773.)  «^«iy- 


Deed  Poll  and  Deposit^  a8  before^  in  Default  of 
Conveyance  or  good  Title. 

CXVII.  Upon  payment  or  tender  of  the  com-  Beet.  in. 
pensation  so  agreed  upon  or  determined  to  the  on  payment 
party  entitled  to  any  such  charge  as  aforesaid,  2^,^?)*^" 
such  party  shall  execute  to  the  promoters  of  the  S^eto 
undertaking  a  release  of  such  charge ;  and  if  he  in^aSSii^, 
fail  so  to  do,  or  if  he  fail  to  adduce  good  title  to  SSi'^tiSl 
such  charge,  to  the  satisfaction  of  the  promoters  S;^d^it 
of  the  undertaking,  it  shall  be  lawful  for  them  to  S^k^aSk 
deposit  the  amount  of  such  compensation  in  the  ©hi^l^^ 
Bank,  in  the  manner  hereinbefore  provided  in  like  ^^^  ^ 
cases,  and  also,  if  they  think  fit,  to  execute  a  deed 
poll,  duly  stamped,  in  the  manner  hereinbefore 
provided  in  the   case  of  the  purchase  of  lands 
by  them,  and  thereupon  the  rent  service,  rent- 
charge,  chief  or  other  rent,  payment,  or  incum- 
brance, or  the  portion  thereof  m  respect  whereof 
such  compensation  shall  so  have  been  paid,  shall 
cease  and  be  extinguished. 
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Continuance  of  Charge  upon  Lands  not  taken. 

geot.  118.      CXVIII.  If  any  such  lands  be  so  released  from 
Eemaming    any    such    chorge   or   incumbrance,    or  portion 
tinuemibT^  tlicreof,  to  whicH  they  were  subject  jointly  with 
partoV"'   other  lands,  such  last-mentioned  lands  shall  alone 
promoted   bo  chargcd  with  the  whole  of  such  charge,  or 
dSed?i^t^  with  the  remainder  thereof,  as  the  case  may  be, 
to«ecute'   and  the  party  entitled  to  the  charge  shall  have 
Semoran-    all  tho  samo  rights  and  remedies  over  such  last- 
inThow''^"  mentioned  lands,  for  the  whole  or  for  the  re- 
affictedby    maindor  of  the  charge,  as  the  case  may  be,  as  he 
land^ulen.  had  proviously  over    the    whole    of   the    lands 
subject  to  such  charge ;  and  if  upon   any  such 
charge   or  portion  of  charge  being  so  released 
the  deed  or  instrument  creating  or  transferring 
such   charge   be  tendered  to   the  promoters   of 
the  undertaking  for  the  purpose,   they  or  two 
of  them   shall   subscribe,  or  if   they  be  a  cor- 
poration   shall    affix    their    common    seal    to   a 
memorandum  of  such  release  indorsed  on   such 
deed  or  instrument,  declaring  what  part  of  the 
lands  originally  subject  to  such  charge  shall  have 
been  purchased  by  virtue  of  the  special  Act,  and 
if  the  lands  be  released  from  part  of  such  charge, 
what  proportion  of  such  charge  shall  have  been 
released,  and  how  much  thereof  continues  pay- 
able, or  if  the  lands  so  required  shall  have  been 
released  from  the  whole  of  such  charge,  then  that 
the  remaining  lands  are  thenceforward  to  remain 
exclusively  charged  therewith ;  and  such  memo- 
randum snail  be  made  and  executed  at  the  ex- 
pense of  the  promoters  of  the  undertaking,  and 
shall  be  evidence  in  all  Courts  and  elsewhere  of 
the  facts  therein  stated,  but  not  so  as  to  exclude 
any  other  evidence  of  the  same  facts. 
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And  with  respect  to  land  subject  to  leases,  bo 
it  enacted  as  follows  : — 

§  119.  Apportionment  of  Eent :  its  Mode  and  Effect. 

§  120.  Compensation  for  Severance. 

§  121.  Compensation  to  Tenants  at  Will,  from  Year  to  Year,  &c., 
how  determined. 

§  122.  Production  of  Lease  where  greater  Interest  claimed. 

Apportionment  of  Rent:  its  Mode  and  Effect. 

CXIX.    If  any  lands  shall  be  comprised  in  a  gect.  lie. 
lease  for  a  term  of  years  unexpired,  part  only  of  m  partoniy 
which  lands  shall  be  required  for  the  purposes  of  MmTiewe 
the  special  Act,  the  rent  payable  in  respect  of  the  rent  to  be  ^ 
lands  comprised  m  such  lease  shall  be  apportioned  by  agi^ 
between  the  lands  so  required  and  the  residue  of  t^ 
such    lands;    and   such   apportionment   may  be  ie«ee,& 
settled  by  agreement  between  the  lessor  and  lessee  motOTTor 
of  such  lands  on  the  one  part,  and  the  promoters  ng^&^Z 
of  the  undertaking  on  the  other  part,  and  if  such  ^pect  of 
apportionment  be  not  so  settled   by  agreement  wd^to" 
between  the  parties  such  apportionment  shall  be  ^fi^^^ 
settled  by  two  justices ;  and  after  such  apportion- 
ment the  lessee   of  such  lands   shall,  as  to  all 
future  accruing  rent,  be  liable  only  to  so  much 
of  the  rent  as  shall  be  so  apportioned  in  respect 
of  the  lands  not  required  for  the  purposes  of  the 
special  Act ;  and  as  to  the  lands  not  so  required, 
and  as  against  the  lessee,  the  lessor  shall  haye  all 
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seot.  119.  the  same  rights  and  remedies  for  the  recovery  of 
such  portion  of  rent  as  previously  to  such  appor- 
tionment he  had  for  the  recovery  of  the  whole 
rent  reserved  by  such  lease ;  and  all  the  covenants, 
conditions,  and  agreements  of  such  lease,  except 
as  to  the  amount  of  rent  to  be  paid,  shall  remain 
in  force  with  regard  to  that  part  of  the  land  which 
shall  not  be  required  for  the  purposes  of  the  special 
Act,  in  the  same  manner  as  they  would  have  done 
in  case  such  part  only  of  the  land  had  been  in- 
cluded in  the  lease. 

"Where  only  the  lessee  agrees  with  the  company,  the 
company  must  proceed  compulsorily  against  the  lessor. 
The  lessee  cannot  be  called  upon  to  obtain  the  lessor's 
consent  to  an  apportionment  {Sh'ppei^  v.  Tottenhum^  8fc.  Ry. 
Co,,  1867,  4  Eq.  112). 

"Where  the  agreement  for  purchase  contains  a  stipulation 
for  apportionment  under  this  section,  though  in  an  action 
for  specifio  performance  the  lessee  is  not  entitled  to  an 
order  that  the  company  shall  serve  the  lessor  with  notice 
to  treat  (which  is  necessary  in  order  that  a  compulsory 
apportionment  may  be  made),  the  Court  wiU  decree  specifio 
performance,  and  direct  the  lessee  and  the  company  to  do 
all  acts  necessary  to  carry  out  the  agreement  ( Williatm  v. 
JEast  London  Ry,  Co,,  1869,  18  W.  R.  159). 

An  arbitrator  may  not  apportion  rent  {Re  Ware  8f 
Regent's  Canal  Co,,  1854,  9  Exch.  395 ;  7  Rail.  Gas,  780 ; 
see  N,  British  Ry,  Co,  v.  Renter,  1864,  2  Sess.  Cas.  Third 
Series,  442). 

The  apportioned  rent  only  is  payable  to  the  landlord 
from  the  date  of  the  final  award,  although  no  conveyance 
is  executed  to  the  company  and  no  premises  taken  by  them 
until  after  the  accrual  of  rent  for  subsequent  periods 
{Bell  V.  Graves,  1886,  18  L.  R.  Jr.  224,  on  the  similar  pro- 
vision of  sect.  6  of  the  Railways  Act,  Ireland,  1860  (23  &  24 
Yict.  c.  97) ;  but  see  Calloic  v.  Flynn,  1899, 26  L.  R.  Ir.  179). 

Costs  of  apportionment  under  this  section,  unless  pro- 
vided for  by  the  agreement,  must  be  borne  by  the  land- 
owner, and  do  not  come  under  sect.  82  {Ex  p.  Buck,  1863, 
1  H.  &  M.  519),  Though  where  the  compensation  is  paid 
into  Court,  they  can  be  directed  to  be  paid  by  the  company 
under  sect.  80. 


No  appor- 
tionment 
by  arbi- 
trator. 

From  date 
of  award 
only  ap- 
portioned 
rent  pay- 
able. 
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Compensation  for  Severance,  6fc. 

CXX.  Every  such  lessee  as  last  aforesaid  shall  sect.  120. 
be  entitled  to  receive  from  the  promoters  of  the  Lessee, 
undertaking  compensation  for  the  damage  done  pw^o* 
to  him  in  his  tenancy  by  reason  of  the  severance  lands 
of   the  lands  required  from  those  not  required  ^^^»  *® 
or  otherwise  by  reason  of  the  execution  of  the  compen- 
works.  "f^^lZl 


Boveranoe. 


Compensation  to  Tenants  at  Willy  and  from  Year  to 

Year^  Sfc.y  how  determined. 

CXXI.  If  any  such  lands  shall  be  in  the  pes-  sect.  121. 
session  of  any  person  having  no  greater  interest  Yearly 
therein  than  as  tenant  for  a  year  or  from  year  to  teSSS??^ 
year,  and  if  such  person  be  required  to  give  up  1?^^^^*' 
possession  of  any  lands  so  occupied  by  him  before  ^.SiSdra 
the  expiration  of  his  term  or  interest  therein,  he  mSo?^*" 
shall  be  entitled  to  compensation  for  the  value  of  SSti^to 
his  unexpired  term  or  interest  in  such  lands,  and  SSJ^^ 
for  any  just  allowance  which  ought  to  be  made  to  J^«phU 
him  by  an  incoming  tenant,  and  for  any  loss  or  fS?te^n^t 
injury  he  may  sustain ;  or  if  a  part  only  of  such  JJy  VoSJ  ^ 
lands  be  required,  compensation  for  the  damage  li^are 
done  to  him  in  his  tenancy  by  severing  the  lands  SSSi^'fOT 
held  by  him,  or  otherwdse  injuriously  affecting  SSSSS  ^ 
the  same ;  and  the  amount  of  such  compensation  S^^'^Jis 
shall  be  determined  by  two  justices,  in  case  the  p^iiS"to 
parties  differ  about  the  same ;  and  upon  payment  ^sSi^^^ 
or  tender  of  the  amount  of  such  compensation  all  JSSSto 
such  persons  shall  respectively  deliver  up  to  the  pjJiSSoii. 
promoters  of  the  undertaking,  or  to  the  person 
appointed  by  them  to  take  possession  thereof,  any 
such  lands  in  their  possession  required  for  the 
purposes  of  the  special  Act. 

This  section  comes  as  a  proviso  upon  the  clauses  which  Relation 
enact  in  general  terms  that  compensation  for  ani/  interest  ?*  secti^ 
in  land  is  to  be  assessed  by  a  jury,  and  may,  therefore,  be  aoS. 
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treated  as  a  proviso  to  and  not  inconsistent  with  the 
clauses  in  the  special  Acts,  which  enact  in  equally  general 
terms  that  compensation  for  any  interest  in  land  is  to  be 
assessed  by  a  jury.  Consequently,  compensation  to  a 
person  having  no  greater  interest  than  as  tenant  from  year 
to  year  in  premises  required  under  the  special  Act  can  only 
be  determined  by  justices  {Reg.  v.  Lord  Mayor  of  Londotiy 
1867,  L.  E.  2  Q.  B.  292). 

The  object  of  this  section  is  to  prevent  claims  arising 
out  of  interests  of  short  duration  from  being  heard  by  any 
tribunal  other  than  that  of  justices,  the  legislature  thinking 
that  claims  of  this  kind,  being  from  their  nature  for  com- 
paratively small  amounts,  need  not  go  before  either  a  jury 
or  arbitrators,  and  that  they  might  be  satisfactorily  and 
cheaply  disposed  of  before  justices  {Reg,  v.  O,  N.  Ry,  Co.y 
1876,2  a  B.  D.  151). 

This  section  is  incorporated  in  the  Artizans'  and 
Labourers'  Dwellings  Act,  1875  {Wilkim  v.  Mayor  of  Bir^ 
mingham,  1883,  25  0.  D.  78). 

To  raise  a  claim  to  compensation  there  must  be  an  ex- 
clusive possession  such  as  to  constitute  a  tenancy.  Hence 
compensation  is  not  given  for  disturbance  of  a  right  for 
directors  to  use  a  board  room  for  certain  purposes  at  certain, 
times,  and  for  a  clerk  to  use  a  desk  in  an  office  for  certain 
purposes  {Municipal  Land  Co.  v.  Meirqp.  8f  Dint.  Rys.  Joint 
Committee,  1883,  C.  &  E.  184). 

A  schoolmaster  who  was  allowed  a  house,  and  was  re- 
movable by  two-thirds  of  the  governors  of  the  school  on 
three  months'  notice,  was  held  to  come  within  this  section 
{Reg.  V.  M.  S.  8f  L.  Ry.  Co.,  1854,  4  E.  &  B.  88). 

The  section  applies  only  where  the  interest  of  the  tenant 
does  not  exceed  a  yearly  tenancy.  A  written  agreement 
for  a  longer  term  which  is  void  at  law,  but  is  in  equity 
equivalent  to  a  lease,  will  prevent  a  tenant  from  coming 
within  the  section  {Sweetman  v.  Met.  Ry.  Co.,  1864,  1  H. 
&  M.  543  ;  cf.  R.  v.  East  London  Ry.  Co.,  1867,  17  L.  T. 
291).  Where  necessary  the  Court  will  direct  a  reference 
to  ascertain  the  validity  of  an  agreement  for  a  lease  {Nor- 
folk Ry.  Co.  V.  Bayes,  1849,  13  Jur.  436). 

An  agreement  to  let  to  a  tenant  for  so  long  during  an 
Tinexpired  term  of  ten  years  as  he  shall  continue  to  pay  the 
rent,  constitutes  a  tenancy  for  the  remainder  of  the  term 
{Re  King's  Leasehold  Estate,  1873,  21  W.  K  881). 

A  tenant  who  is  within  this  section  cannot  after  notice 
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to  treat  obtain  from  his  lessor  a  longer  term  {Ex  p.    Beet.  121. 
Hdwards,  1871,  12  Eq.  389).  ^         ^  not  to  be 

Questions  sometimes  arise  as  to  the  mode  in  which  the  increased 
length  of  the  tenancy  is  to  be  reckoned,  when  a  term  which  ^^^^ 
was  originally  greater  than  a  year  is  reduced  at  the  time  ^  ^^' . 
when  the  company  take  possession  to  a  residue  of  less  ofienguT* 
than  a  year : —  of  tenancy. 

If,  under  a  special  Act,  a  company  may  require  posses- 
sion to  be  given  up  on  six  months'  notice  and  on  payment 
of  compensation,  and  they  give  notice  to  treat  to  a  tenant 
who  at  the  date  of  the  notice  has  more  than  a  year  of  his 
term  to  run,  and  state  their  intention  to  take  the  land  in 
six  months,  the  tenant's  interest  is  treated  as  exceeding  a 
year,  notwithstanding  that  at  the  end  of  the  six  months  less 
than  a  year  of  the  tenancy  remains  {Tyson  v.  Mayor  of 
London,  1871,  L.  E.  7  C.  P.  18). 

If,  however,  nothing  is  done  under  a  notice  to  treat 
given  when  the  residue  of  the  term  exceeds  a  year,  and 
subsequently,  when  the  tenant's  interest  is  less  than  a  year, 
the  company  enter  under  sect.  85,  the  fact  that  notice  to 
treat  has  been  given  is  immaterial,  and  the  justices  have 
jurisdiction  under  this  section  to  determine  the  amount  of 
the  compensation  {Reg.  v.  Kennedy ,  1893,  1  Q.  B.  533). 

Where  there  is  no  notice  to  treat,  but  a  demand  of  pos- 
session under  this  section,  the  length  of  the  term  is 
reckoned  for  the  purpose  of  the  section  from  the  date  of 
the  demand,  and  the  compensation  is  aFsessed  by  justices 
if  there  is  then  less  than  a  year  to  run  {Eeg.  v.  O.  N.  By. 
Co.,  1876,  2  Q.  B.  D.  151). 

A  notice  to  treat  is  not  equivalent  to  requiring  possession 
{Reg,  V.  Stone,  1866,  L.  E.  1  Q.  B.  529). 

The  section  applies  only  to  cases  where  the  tenant  has  Demand  of 
been  required  to  give  up  possession.  In  other  cases  he  P<>fi8®s»io^- 
must  proceed  under  sect.  68.  Hence,  a  tenant  who  claims 
on  the  ground  that  his  lands  have  been  injuriously  affected, 
but  who  has  not  been  required  to  give  up  any  part  to  the 
company,  must  proceed  under  sect.  68,  notwithstanding 
that  he  is  only  a  yearly  tenant  {Reg,  v.  Shenjffof  Middle^ 
sex,  1862,  31  L.  J.  Q.  B.  261) ;  but  if  any  of  his  lands 
are  taken,  he  must  proceed  under  this  section  {Reg.  v.  M. 
S.  8f  L.  Ry,  Co.,  1854, 4  E.  &  B.  88 ;  Knapp  v.  L.  C.  & 
D.  Ry.  Co,,  1863,  11  W.  E.  890). 

If  the  land  taken  is  held  for  less  than  a  year,  but  the  Adjoining 
adjoining  land,  alleged  to  be  injuriously  affected  is  held  ^^^  ^^^ 
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Sect.  121.  for  longer  than  a  year,  the  justices  have  no  jnrisdiotion  to 

l    J  decide  upon  a  claim  in  respect  of  such  longer  term,  though 

than^a^^'  they  Can   decide  upon  a  claim  for  injuriously  affecting 

year.  limited  to  the  shorter  term.     If  any  further  claim  is  made 

the  whole  matter  should  be  determined  by  an  arbitrator  or 

a  jury  under  sect.  68.     The  claim  cannot  be  split  up  by 

ffoing  under  sect.  121  for  part  and  reserving  the  remainder 

for  proceedings  under  sect.  68  {Bexley  Heath  Ry.  Co.  v. 

North,  1894,  2  Q.  B.  579). 

A.  held  land  under  a  thirty  years'  lease  determinable  as 
to  the  whole  or  any  part  of  the  premises  by  the  lessor  by 
three  months'  notice.     A  company  gave  the  lessee  notice 
to  treat  for  part  of  the  land,  and  subsequently  the  lessor 
gave  A.  three  months'  notice  to  determine  the  tenancy  as 
to  that  part.     During  the  currency  of  the  three  months' 
notice  the  company  took  possession  under  sect.  85.     A. 
claimed  for  the  land  taken  and  also  for  damage  sustained 
during  the  residue  of  the  thirty  years'  term  in  respect  of 
the  remaining  land  comprised  in  the  lease.     It  was  held 
that  the  metropolitan  police  magistrate  had  no  jurisdiction 
to   assess  the  latter  compensation,  which  coiAd  only  be 
assessed  by  arbitration  or  a  jury  under  sect.  68 ;  and  that 
his  jurisdiction  under  sect.  121  was  confined  to  assessing 
compensation  for  the  value  of  A.'s  interest  in  the  land 
taken  and  for  damage  sustained  by  him  by  severing  or 
otherwise  injuriously  affecting  the  remainder  of  the  land 
during  the  continuance  of  the  term  of  three  months  for 
which  the  land  taken  was  held  {8.  C), 
No  com-         Compensation  is  only  payable  to  the  tenant  where  pos- 
^^^^^"^    session  is  demanded  before  the  expiration  of  his  term.     It 
tenancy      is  not  payable  accordingly  where  the  notice  to  quit  is  duly 
duly  deter-  given  and  the  time  under  the  notice  is  allowed  to  run, 
°"^  whether  the  notice  is  given  by  the  landlord,  or  by  the  com- 

pany after  they  have  acquired  the  reversion  {Exp.  Merretty 
1860,  2  L.  T.  471). 
Tenancy         A  tenant  who  remains  in  possession  after  the  expiration 
^^•*^©d  b      ^^  ^  ^^®  notice  to  quit  given  by  the  owner  is  not  entitled 
S^ord'''^    to  any  part  of  the  compensation  money  {Ex  p.  Nadin^ 

1848,  17  L.  J.  Ch.  421). 
By  com-  "Where  the  company  acquire  the  reversion  on  a  tenancy 
'^^^^'  and  give  due  notice  to  quit,  they  may  enter  upon  the 
expiration  of  the  notice  and  pull  down  the  buildings  with- 
out paying  any  compensation  to  the  tenant,  and  there  is 
no  need  to  give  him  any  notice  to  treat  under  sect.  18 
{Syers  y.  Metrop.  B.  of  Works,  1877,  36  L.  T.  277). 
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And  BO,  if  the  lease  reserves  to  the  landlord  power  to   Sect.  121. 
resume  possession  on  short  notice,  he  may  exercise  the  p^^^^ 
power  and  determine  the  tenant's  interest,  notwithstanding  resume 
that  he  does  so  for  the  purpose  of  selling  the  land  to  a  possession, 
railway  company  buying  under  statutory  powers  {Bexley 
Heath  Ry.  Co.  v.  North,  1894,  2  Q.  B.  579). 

But  where  the  lease  contained  a  power  for  the  lessor  to 
resume  the  laud  at  any  time  for  the  purpose  of  building, 
accommodation,  or  otherwise,  he  was  held  not  to  be  entitled 
to  do  so  after  notice  to  treat,  and  the  lessee  was  entitled  to 
compensation  in  respect  of  the  whole  lease  {Johnson  v. 
JEdgicare,  8fc.  Ry.  Co.^  1866,  14  W.  R.  416 ;  cf.  Boo  v. 
London  8f  Croydon  Ry.  Co.,  1839,  1  Ey.  Cas.  257). 

And  a  power  to  resume  possession  is  not  exeroiseable  by 
the  company  after  they  have  acquired  the  reversion : — 

A  tenant  held  a  clay  field  under  a  lease  which  pro- 
vided that  the  proprietor  should  be  entitled  "  to  reserve 
and  except  from  the  clay  field  any  part  of  the  lands  at  his 

!)leasure."  A  railway  company  taking  possession  of  the 
and  under  their  statutory  powers  were  not  entitled  to  the 
benefit  of  this  clause,  and  the  tenant  consequently  could 
claim  compensation  (Solway  Junction  Ry.  Co.  v.  Jacksony 
1874,  1  Sess.  Cas.  (4th  series)  831). 

So,  where  a  vendor  of  a  building  estate  reserves  to  him- 
self the  power  of  altering  the  building  plans,  the  com- 
pulsory taking  of  the  estate  is  not  equivalent,  either  in  fact 
or  law,  to  an  exercise  of  this  power  {Fleming  v.  Newport 
Ry,  Co,,  1883,  8  App.  Cas.  265). 

Where  the  notice  to  quit  given  by  the  company  to  the  Six 
tenant  would  expire  before  the  end  of  his  year,  but  he  was  ™<i?*^ 
told  that  possession  would  not  be  required  till  the  end  of  given,  bnt 
the  year,  and  he  remained  in  occupation  accordingly,  it  possession 
was  held  upon  a  private  Act  that  he  was  not  entitled  to  °^*  taken, 
compensation  {Reg.  v.  London  8f  Southampton  Ry.   Co., 
1839,  10  A.  &  E.  3).     On  the  other  hand,  if  the  tenant 
receives  a  notice  that  possession  will  be  required  in  six 
months — this  not  being  a  regular  notice  to  quit — and  then 
nothing  further  is  done  for  over  a  year,  the  tenant  all  the 
time  remaining  in  possession,  the  company  cannot  then 
demand  immediate  possession  without  payment  of  com- 
pensation.    He  is  entitled  to  compensation,  at  the  least, 
for  the  difference  between  his  actual  position  after  the  ex- 
piration of  the  six  months'  notice — which  is  that  of  a  mere 
tenant  at  sufierance — and  the  position  of  a  tenant  with  a 


320 


LANDS  CLAUSES  CONSOLIDATION  ACT,  1845. 


Sect.  121. 


Time  for 
sammons 
not  limited 
to  six 
months. 


Finding 
of  justices 
not  neces- 
sarily in 
writing. 

Arrears 
of  rent. 


Appor- 
tionment 
of  rent. 


Costs. 


right  to  retain  possession  till  a  fixed  and  definite  period 
{Cramcell  v.  Mayar  of  London,  1870,  L.  E.  5  Ex.  284). 

If  such  a  six  months'  notice  is  afterwards  abandoned  by 
the  company,  the  tenant  is  entitled  to  compensation  for 
expenses  incurred  by  reason  of  the  notice  {Reg,  v.  J  J,  of 
Lancashire,  1856,  4  W.  R.  643). 

A  summons  under  this  section  is  not  a  complaint  upon 
which  the  justices  have  authority  to  make  an  order  for 
payment  of  money  under  the  Summaiy  Jurisdiction  Act, 
1848  (11  &  12  Vict.  c.  43,  s.  1),  and  therefore  the  time 
within  which  it  may  be  heard  is  not  limited  by  sect.  11  of 
that  Act  to  six  months  from  the  date  of  the  notice  to  treat 
{Reg.  V.  Hannay,  1874,  23  W.  R.  164;  supra,  p.  110). 

The  determination  is  not  an  order  which  requires  to  be 
in  writing  under  the  above  Act,  and  it  is  not  essential  that 
the  justices  should  give  it  in  writing  {Re  Boyce  Combe  Sf 
L.  C.  8f  2>.  i?y.  Co.,  1863,  11  W.  R.  441). 

Where  a  fund  representing  compensation  to  a  tenant  is 
lodged  in  Court,  the  landlord  has  no  lien  on  it  for  arrears 
of  rent  {Ex  p.  Carey :  Re  Gt.  S.  8f  W.  Ry.  Co.,  1847,  10 
L.  T.  0.  8.  37)  ;  unless  he  had  at  the  time  of  taking  a 
right  of  re-entry.  In  that  case  he  is  an  incumbrancer  on 
the  leasehold  interest,  and  is  entitled  to  appear  upon  an 
application  for  dealing  with  the  money  {Re  London  Street, 
Greenwich,  1887,  57  L.  T.  673 ;  see  Re  Kilworth  Rifle 
Range,  1899,  2  Ir.  305,  where  the  question  of  the  land- 
lord's lien  on  the  fund  was  raised,  but  not  decided). 

It  was  held  in  Wainwright  v.  Ramsden  (1839,  5  M.  &  "W. 
602)  that  a  tenant  giving  up  possession  between  two  rent 
days,  might  nevertheless  be  liable  for  rent  accruing  at  the 
next  rent  day,  but  such  a  claim  against  the  tenant  would 
not  now  be  upheld  (see  the  Apportionment  Act,  1870). 

It  seems  that  the  compensation  may  be  fixed  so  as  to 
include  the  costs  of  the  application  to  the  justices  (of. 
Mayor  of  Ifuddersfleld  y.  S/mw,  1890,  64  J.  P.  724). 


Production  of  Lease^  where  greater  Interest  claimed 
than  Tenancy  from  Year  to  Year^  Sfc. 

seet.  122.  CXXII.  If  any  party,  having  a  greater  interest 
Where  than  as  tenant  at  will,  claim  compensation  in 
cSKJan  respect  of  any  unexpired  term  or  interest  under 
l^'^thaa  any  lease  or  grant  of  any  suck  lands,  the  promo- 
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ters  of  the  undertaking  may  require  such  party  to  fleet.  122. 
produce  the  lease  or  grant  in  respect  of  which  tenancy  at 
such  claim  shall  be  made,  or  the  best  evidence  produSe"^"'* 
thereof  in  his  power ;  and  if,  after  demand  made  ^o^lt"^' 
in  writing  by  the  promoters  of  the  undertaking,  ^^ie  ^S" 
such  lease  or  grant,  or  such  best  evidence  thereof,  as  yearly 
be  not  produced  within  twenty-one   days,    the 
party  so  claiming  compensation  shall  be  considered 
as  a  tenant  holding  only  from  year  to  year,  and 
be  entitled  to  compensation  accordingly. 


J. 
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Sect.  128. 

Clompulsory 
powers  not 
to  be  exer- 
cised after 
prescribed 
period,  or,  if 
no  period 
prescribed, 
after  three 
years  from 
special  Act. 


TIME  FOR  EXERCISE.  OF  COMPULSORY 

POWERS. 

CXXIII.  And  be  it  enacted,  that  the  powers  of 
the  promoters  of  tlie  undertaking  for  the  compul- 
sory purchase  or  taking  of  lands  for  the  purposes 
of  the  special  Act  shall  not  bo  exercised  after  the 
expiration  of  the  prescribed  period,  and  if  no 
period  be  prescribed  not  after  the  expiration  of 
three  years  from  the  passing  of  the  special  Act. 


' '  Special 
Act." 


Applica- 
tion of 
Bcction. 


Although  under  sect.  2  (2)  of  the  Military  Lands  Act, 
m)2  (55  &  66  Vict.  c.  43),  that  Act  is  defined  to  be  the 
"special  Act,"  yet  for  the  purposes  of  this  section  the 
special  Act  must  be  taken  to  be  the  Act  of  1892  together 
with  the  subsequent  Act  confirming  aprovisional  order  under 
the  Act  of  1892  relating  to  the  lands  in  question  {Hill  v. 
Haire,  1899,  1  Ir.  87).^ 

At  first  sight  there  is  a  difficulty  in  this  section  because 
it  refers  to  compulsory  "  powers,"  whereas  promoters  have 
but  one  compulsory  power,  namely,  the  power  to  give 
notice  to  take  lands ;  the  other  powers  are  only  ancillary  to 
carrying  out  the  purchase.  But  the  powers  referred  to  are 
powers  given  to  the  several  promoters  of  the  several  special 
Acts  with  which  this  Act  may  be  incorporated,  and  not 
several  powers  given  to  the  promoters  of  each  special  Act. 
And  the  section  refers  to  the  powers  given  by  the  Act  for 
the  purchase  and  taking  of  land,  and  not  to  those  given 
for  carrying  into  effect  purchases  aheady  made  {Sparrow 
V.  Oxford,  ^c,  Ry.  Co.,  1851,  9  Hare,  436). 

On  the  construction  of  an  extension  Act  of  a  railway 
^^"Tb^'for  company  authorizing  the  acquisition  of  land  for  various  pur- 
some  pur-  poses,  it  was  held  that  no  Hmit  was  fixed  for  the  exercise  of 
poaesonly.  the  compulsory  powers  of  taking  land  for  one  of  the  pur- 
poses specified.    Hence  the  limit  was  three  years  luider 


Where 
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this  section  {Seymour  v.  i.  8f  8.  W.  Ry.  Co.y  1859, 33  L.  T.   Sect.  123. 
0.  S.  280).  

Service  of  notice  to  treat  is  a  suflBoient  exercise  of  the  Service  of 
compulsory  power,  and,  consequently,   if  the  notice  be  ^^t^^eto 
given  before  the  expiration  of  the  three  years,  the  com-  sufficient 
pany  may  after  that  time   enter  upon  the  land  under  exercise  of 
sect.   85.     The  power  of  entry  is  not  itself  one  of  the  ^°»P^l- 
powers  of  compulsory  purchase,  but  a  power  incidental  to  ^wer. 
the  completion  of  the  purchase  {Marquis  of  Salisbury  v. 
G.  N.  Ry.  Co,,  1852,  17  Q.  B.  840,  853 ;  Tiverton,  8fc. 
Ry.  Co.  y.  Loosemore,  1884,  9  App.  Cas.  p.  488).    And  d 
fortioriy  if  notice  to  treat  has  been  served  and  entry  made 
under  sect,  85  before  the  time  has  expired,  the  company 
may  remain  in  possession  and  proceed  with  the  purchase 
subsequently  {JForsky  v.  South  Decon  Ry.  Co.,  1851,  16 
a  B.  539 ;  Doe  v.  N.  Staff.  Ry.  Co.,  1851,  16  Q.  B.  526 ; 
Sparrow  v.  Oxford,  ^c.  Ry.  Co.,  1851,  9  Hare,  436,  445). 

So  where  notice  is  given  before  the  compulsory  powers 
have  expired,  and  a  counter  notice  after  they  have  expired, 
the  company  may  proceed  with  the  purchase  of  the  whole 

S remises  {Pinchin  v.  London  8f  Blachwall  Ry.  Co.,  1854,  5 
).  M.  &  G.  851). 

And  where  the  notice  to  treat  has  been  given  within  the  Purchase 
three  years,  the  landowner  may  require  the  company  after  proceeded 
that  time  to  proceed  to  have  the  price  ascertained  by  a  jury  ^^  ^^ 
{Reg.  V.  Birmingham,  8fc.  Ry.  Co.,  1850,  15  Q.  B.  634 ;  land- 
Brockkhank  v.  Whitehaven  Junction  Ry.  Co.,  1847,  15  Sim.  <>^^er. 
632,  is  overruled). 

Where  an  agreement  for  the  sale  of  land  to  a  railway  Taking 
company  empowers  the  company  to  take  additional  land  at  J^'^^'^ 
a  fixed  price  per  acre,  the  additional  land  can  be  taken  at 
any  time  before  the  period  limited  for  completion  of  the 
works,  although  the  compulsory  powers  have  expired 
{Rangeley  v.  M.  R.  Co.,  1868,  3  Ch.  306 ;  Kemp  v.  S.  E. 
Ry.  Co.,  1872,  7  Ch.  364). 

Where  a  company,  whose  compulsory  powers  under  their  Expiry  of 
Act  are  to  bo  exercised  within  a  prescribed  period,  serve  a  limit  for 
notice  to  treat  on  a  landowner,  they  must,  in  order  to  ^"^^^^^ 
exercise  their  powers,  come  to  an  agreement  with  the  land- 
owner, or  ascertain  the  price  to  be  paid  to  him,  within 
reasonable  time,  that  is,  within  the  period  fixed  by  the  Act 
(or  by  an   extending  Act:    Bcntley  v.  RotherJiam  Local 
Board,  1876,  4  C.  D.  588)  for  the  completion  of  the  line. 
And  when  that  period  has  expired  without  any  step  being 
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Comple- 
tion of 
purchase 
after  ex- 
piry of 
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Bight  to 

retain 
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already 

acquired. 
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taken  beyond  the  service  of  the  notice  and  of  the  claim  by 
the  landowner,  the  powers  of  the  company  to  take  the  land 
imder  the  notice  cease  to  be  operative  {Richmond  v.  N. 
London  Ry,  Co,,  186^,  5  Eq.  353  ;  see  3  Ch.  67,^^ ;  see  also 
Kemp  V.  /S.  E.  Ry,  Co.,  1876,  7  Ch.  p.  372 ;  Ystalyfem 
Iron  Co.  V.  Neath  8^  Brecon  Ry.  Co.,  1873,  17  Eq. 
p.  148) ;  and  under  these  circumstances,  if  the  company 
nave  obtained  a  new  Act,  empowering  them  to  take  the 
land  comprised  in  the  notice,  they  must  give  a  fresh  notice 
under  the  new  Act  {Richmond  v.  If,  London  Ry,  Co.,  3  Ch. 
679). 

But  though  the  purchase  money  has  not  been  deter- 
mined within  the  period  for  completion  of  the  works,  yet  if 
the  company  have  taken  steps  under  the  notice  which 
affect  the  position  of  the  parties,  they  are  entitled  and  are 
compellable  to  complete  the  purchase  after  the  expiry  of 
that  period.  Thus  where  the  company  gave  notice  to 
treat  within  the  three  years,  and  entered  under  sect.  85 
only  thirteen  days  before  the  expiration  of  the  five  years 
limited  for  the  completion  of  the  line,  it  was  held  that 
they  were  entitled  to  remain  and  complete  the  railway 
after  the  five  years  {Tiverton  8f  N.  Devon  Ry.  Co.  v.  Loose^ 
more,  1884,  9  App.  Cas.  480). 

The  fact  that  a  railway  company  have  by  lapse  of  time 
lost  the  powers  which  the  legislature  has  given  them  to 
take  lands  does  not  deprive  them  of  the  right  to  hold  lands 
which  they  acquired  during  the  existence  of  those  powers, 
nor  does  it  release  them  from  the  obligations  contracted 
with  reference  to  such  lands  {irebb  v.  Direct  London  (^" 
Portsmouth  Ry.  Co.,  1>^51,  9  Hare,  129). 

The  latter  part  of  sect.  16  of  the  Eys.  C.  A.  184-3, 
enabling  a  railway  from  time  to  time  to  alter,  &c.  certain 
works,  is  not  subject  to  a  restriction  in  the  special  Act  as 
to  the  time  for  completion  of  the  railway  {Eimley  v.  N,  E. 
Ry.  Co.,  1896,  1  Ch.  418). 
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OMITTED  TO  BE  PUECHASED. 

And  with  respect  to  interests  in  lands  which 
have  by  mistake  been  omitted  to  be  purchased, 
be  it  enacted  as  follows : — 

§  124.  Power  to  take  by  Agreement  or  Compulfiorily. 
§  125.  Principle  upon  which  Compensation  determined, 
§  126.  Costs. 

Power  to  ialce  hy  Agreement  or  Compuhorihj. 

CXXIV.  If  at  any  time  after  the  promoters  of ^ — '- 

the  undertaking  shall  have  entered  upon  any  lands  enS^^ny 
which  under  the  provisions  of  this  or  the  special  p?SSJtobe 
Act,  or  any  Act  incorporated  therewith,  they  were  inte^*° 
authorized  to  purchase,  and  which  shall  be  per-  moSs^S^e 
manently  required  for  the  purposes  of  the  special  mistSkeor 
Act,  any  party  shall  appear  to  be  entitled  to  any  SSfttedtS** 
estate,  right,  or  interest  in  or  charge  affecting  such  pJSSUSi 
lands  which  the  promoters  of  the  undertaking  shall  S^i^iS^os- 
through  mistake  or  inadvertence  have  failed  or  ^Jd^ffi 
omitted  duly  to  purchase  or  to  pay  compensation  for,  S^^wlSi- 
then,  whether  the  period  allowed  for  the  purchase  SIfw  *^^ 
of  lands  shall  have  expired  or  not,  the  promoters  tira^^ukd 
of  the  undertaking  shall  remain   in   the   undis-  poAteTto 
turbed  possession  of  such  lands,  provided  within  mm^as 
six  months  after  notice  of  such  estate,  right,  in-  SSSfhJdT" 
terest,  or  charge,  in  case  the  same  shall  not  be  eSSJ?*^ 
disputed  by  the  promoters  of  the  undertaking,  or 
in  case  the  same  shall  be  disputed  then  within 
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Sect.  124.  six  months  after  the  right  thereto  shall  have  been 
finally  established  by  law  in  favour  of  the  party 
claiming  the  same,  the  promoters  of  the  under- 
taking shall  purchase  or  pay  compensation  for  the 
same,  and  shall  also  pay  to  such  party,  or  to  any 
other  party  who  may  establish  a  right  thereto, 
full  compensation  for  the  mesne  profits  or  inte- 
rest which  would  have  accrued  to  such  parties 
respectively  in  respect  thereof  during  the  in- 
terval between  the  entry  of  the  promoters  of 
the  undertaking  thereon  and  the  time  of  the 
payment  of  such  purchase  money  or  compen- 
sation by  the  promoters  of  the  undertaking,  so 
far  as  such  mesne  profits  or  interest  may  be  re- 
coverable in  law  or  equity;  and  such  purchase 
money  or  compensation  shall  be  agreed  on  or 
awarded  and  paid  in  like  manner  as,  according  to 
the  provisions  of  this  Act,  the  same  respectively 
would  have  been  agreed  on  or  awarded  and  paid 
in  case  the  promoters  of  the  undertaking  had  pur- 
chased such  estate,  right,  interest,  or  charge  before 
their  entering  upon  such  land,  or  as  near  thereto 
as  circumstances  will  admit. 

This  section  applies  only  to  cases  of  mistake  or  inad- 
vertence, where  the  company  have  treated  with  an 
apparent  owner  of  land,  and  it  turns  out  that  someone 
else  has  an  interest.  It  does  not  apply  where  the  company 
have  not  purchased  the  land  in  dispute  [Thomas  v.  Barnj 
Dock,  8^x.  Co,,  1889,  5  T.  L.  E.  360). 

Where  a  company  take  a  conveyance  of  a  piece  of  land, 
the  conveyance  stating  that  a  small  portion  belongs  to  a 
third  party,  who  neither  knows  its  position  or  extent,  and 
he  claims  it  several  years  afterwards,  this  section  does  not 
apply.  There  is  no  mistake  or  inadvertence  within  the 
meaning  of  the  section  (Stretton  v.  G.  W.  8f  Brentford  Ry, 
Co,,  1870,  5  Ch.  751).  And  the  section  does  not  apply 
where  mortgagees  are  known  to  the  company,  but,  in  con- 
sequence of  their  not  heing  parties  to  the  inquiry  as  to 
value,  are  not  bound  by  the  result  of  the  inquiry  [Martin 
V.  X.  C.  8f  D.  Btj.  Co.,  1866,  1  Ch.  501). 


Applica- 
tion of 
section. 


Mistake 
or  inad- 
vertence. 
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"Where  there  is  a  dispute  as  to  the  admeasurement  of  8ect.  124. 
the  vendor's  lajid,  and  the  company,  acting  on  an  incorrect  j^gtake  in 
measurement,  take  land  of  the  vendor's  without  paying  for  meaaure- 
it  and  the  vendor  succeeds  against  them  in  ejectment,  the  ments. 
time  for  the  exercise  of  the  compulsory  powers  having 
then  elapsed,  there  is  a  failure  to  purchase  the  lands  in 
proper  time  through  mistake  or  inadvertence,  and  this 
section  applies ;  and  the  six  months  within  which  proceed- 
ings to  determine  the  compensation  are  to  be  taken  run 
from  the  final  disposal  of  the  proceedings  in  ejectment 
{Ilf/de  V.  Maj/or  of  Manchester,  1852,  5  De  G.  &  Sm.  249). 

The  true  effect  of  sect.  124 — at  least  where  the  title  is  Section 
disputed  (see  Jolly  v.  Wimbledon,  8fc,  i?y.  Co,,  infra)— is  ^feS- 
not  to  prevent  a  claimant  from  bringing   ejectment  to  ment. 
establish  his  title,  but  merely  to  authorize  the  Court  to 
stay  execution  on  the  judgment  when  obtained  {Marquis  of 
Salisbury  v.  G.  N.  E//.  Co.,  1858,  5  0.  B.  N.  S.  174). 

A  company  entered  upon  lands  of  which  the  mortgagor  Unless 
had  been  in  possession,  and  although  the  purchase  money  ^.*^®  ^ 
was  not  paid  to  him,  the  parties  were  treating  for  an 
arrangement,  and  the  entry  was  with  the  consent  of  the 
mortgagor.  The  mortgage  was  not  known  to  the  company 
until  the  mortgagee's  attorney,  thirteen  months  later,  sent 
a  letter  to  the  company  asserting  the  mortgagee's  rights. 
A  correspondence  ensued,  in  which  the  mortgagee  gave  no 
particulars  of  his  title.  The  company  did  not  dispute  his 
title,  but  asked  for  delay,  as  their  legal  advisers  were 
absent  from  London.  Two  months  later  the  mortgagee 
brought  ejectment,  which  was  refused  on  the  ground  that, 
the  title  not  being  in  dispute,  the  company,  under  this  sec- 
tion, had  a  right  of  possession  for  six  months  after  notice 
of  the  mortgagee's  claim  {Jolli/  v.  Wimbledon^  8fc,  By,  Co,, 
1861,  1  B.  &  S.  807). 


Principle  on  which  Compensation  determined. 

CXXV.  In  estimating  the  compensation  to  be  g^ot-  ^^S- 
given  for  any  such  last-mentioned  lands,  or  any  Compen- 
estate  or  interest  in  the  same,  or  for  any  mesne  J^J^^^® 
profits  thereof,  the  jury,  or  arbitrators,  or  justices,  at  time  of 
as  the  case  may  be,  shall  assess  the  same  according  ®^*^* 
to  what  they  shall  find  to  have  been  the  value  of 
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lect.  125.  such  lands,  estate  or  interest,  and  profits,  at  the 
time  such  lands  were  entered  upon  by  the  pro- 
moters of  the  undertaking,  and  without  regard  to 
any  improvements  or  works  made  in  the  said 
lands  by  the  promoters  of  the  undertaking,  and  as 
though  the  works  had  not  been  constructed. 

Costs. 

Sect.  126.  CXXVI.  In  addition  to  the  said  purchase 
Where  moucy,  Compensation,  or  satisfaction,  and  before 
faSTn^*-  the  promoters  of  the  undertaking  shall  become 
puting  absolutely  entitled  to  any  such  estate,  interest,  or 
^te  to  i)e  charge,  or  to  have  the  same  merged  or  extinguished 
paid  by  for  their  benefit,  they  shall,  when  the  right  to  any 
befOTo  such  estate,  interest,  or  charge  shall  have  been 
omitted      disDutod   by  the   company,   and   determined   in 

interest  18     n      •*•  p    xS  j         v  •      •  xi  A^ 

got  in.  tavour  01  the  party  clamiing  the  same,  pay  the 
full  costs  and  expenses  of  any  proceedings  at  law 
or  in  equity  for  the  determination  or  recovery  of 
the  same  to  the  parties  with  whom  any  such  liti- 
gation in  respect  thereof  shall  have  taken  place ; 
and  such  costs  and  expenses  shall,  in  case  the 
same  shall  be  disputed,  be  settled  by  the  proper 
officer  of  the  Court  in  which  such  litigation  took 
place. 

"Full  "  Full  costs  and  expenses  "  here  mean  costs  as  between 

costs  and^^  solicitor  and  client  (Doe  v.  Mayor ^  See,  of  Manchester,  1852, 

expenses.     12  0.  B.  474). 


329 


SUPERFLUOUS  LANDS. 

And  with  respect  to  lands  acquired  by  the  pro- 
moters of  the  undertaking  under  the  provisions  of 
this  or  the  special  Act,  or  anj^  Act  incorporated 
therewith,  but  which  shall  not  be  required  for  the 
purposes  tliereof,  be  it  enacted  as  follows  : — 

§  127.  To  be  sold  or  to  vest  in  adjoining  Owners. 

§  128.  To  be  offered  first  to  Owner  from  whom  they  were  origin- 
ally taken. 

§  129.  Time  within  which  Offer  to  be  accepted. 

§  130.  Price  to  be  settled  by  Agreement  or  Arbitration. 

§  131.  Conveyance. 

§  132.  Effect  of  Word  *'  Grant"  in  Conveyances  from  the  Com- 
pany. 

To  he  sold  or  to  vest  in  adjoining  Owners. 

CXXVII.  Within  the  prescribed  period,  or  if  gest.  127. 
no  period  be  prescribed  within  ten  years  after  the  withm  pre- 
expiration  of  the  time  limited  by  the  special  Act  JSi^or 
for  the  completion  of  the  works,  the  promoters  of  y<Lra"w 
the  undertaking  shall  absolutely  sell  and  dispose  c^pietion 
of  all  such  superfluous  lands,  and  apply  the  pur-  SaJSaJua 
chase  money  arising  from  such  sales  to  the  purposes  aiSiiiuTeiy^ 
of  the  special  Act ;  and  in  default  thereof  all  such  detauitTto 
superfuous  lands  remaining  unsold  at  the  expira-  Idj^Sing 
tion  of  such  period  shall  thereupon  vest  in  and  °^^"' 
become  the  property  of  the  owners  of  the  lands 
adjoining  thereto,  in  proportion  to  the  extent  of 
their  lands  respectively  adjoining  the  same. 

Compare  sect.  175  of  the  Public  Health  Act,  1875,  as 
to  sale  of  lands  not  required  by  a  local  authority ;  and  as 
to  the  interim  user  of  such  lands,  see  Att.-Gen,  v.  Tedding- 
ton  Mst.  Council  (1898,  1  Ch.  66).  The  lands,  though 
authorized  by  the  Local  Government  Board  to  be  retained, 
cannot  be  permanently  used  for  purposes  other  than  those 
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Sect.  127. 

Section  not 
restricted 
to  lands 
acquire  1 
compul- 
Boriiy. 


Applies  to 
reversion. 


To  lands 
under 
Metrop. 
Dist.  Ry. 

Aot. 

Not  in 

0  ISO  of 

abaadon- 

ment. 


Test 
whether 
lands  are 
super- 
fiaouB. 


for   which   they  were  originally  acquired  {Att,-Gen.  v. 
HanirellMsL  Council,  1900,  2  Ch.  377). 

This  and  the  following  sections  are  not  restricted  to 
cases  where  land  has  been  acquired  by  a  company  under 
what  are  called  its  compulsory  powers.  The  object  of  the 
section  is  as  applicable  to  lands  acquired  by  negotiation, 
where  the  special  Act  confers  a  power  so  to  take  them,  as 
to  lands  which  are  not  so  acquired  {Hooper  v.  Bourne^ 
1877,  3  Q.  B.  D.  p.  273,  per  Bramwell,  L.  J. ;  but  see 
Home  V.  Lymington  Ry.  Co.,  1874,  31  L.  T.  167).  But 
they  do  not  apply  to  lands  taken  for  extraordinary  pur- 
poses under  sect.  12  {supra,  p.  84). 

The  rule  in  this  section  extends  to  lands  of  which  the 
company  have  acquired  the  reversion  subject  to  a  term 
{Moody  V.  Corhett,  1866,  L.  R.  1  Q.  B.  510). 

Lands  within  sect.  15  of  the  Metrop.  Dist.  Ey.  Act, 
1868,  under  which  certain  powers  of  holding  and  letting 
land  are  conferred,  are  within  this  section,  and  can  be  sold 
as  superfluous  land,  though,  apparently,  they  are  not 
within  sect.  128  {Tomlin  v.  Budd,  1874,  22  W.  R.  629). 

The  section  does  not  apply  where  the  railway  is 
abandoned  {Smiih  v.  Smith,  1868,  L.  R.  3  Ex.  282). 

The  abandonment  by  a  railway  company  of  their  imder- 
taking  does  not,  independently  of  statute,  give  the 
previous  owner  a  right  to  a  reconveyance  {Astley  v.  M,  S. 
^'  Z.  By.  Co,,  1858,  2  De  G.  &  J.  463). 

Lands  were  oompulsorily  taken  for  a  railway  in  1863. 
The  railway  was  to  be  complete  in  1869,  but  it  was  not 
finished  till  1876,  when  it  was  found  to  be  defective  and 
was  abandoned.  There  was  evidence  that  the  public, 
including  the  occupiers  of  the  land  through  which  the 
line  ran,  passed  over  it  as  they  wished,  and  a  tenant  of 
the  owner  was  in  the  habit  of  carting  material  over  the 
line.  It  was  held  (1)  that  the  lands  had  not  become 
superfluous  within  sect.  127;  and  (2)  that  neither  the 
original  owner  nor  the  occupiers  had  acquired  a  title  under 
the  Statute  of  Limitations  {Be  JDufy^s  Eatate,  1897, 1  Ir. 
R.  307). 

1.  When  land  is  superfluouB. 

The  following  authorities  show  when  lands  are  to  be 
considered  "  superfluous "  within  the  meaning  of  this 
section : — 

The  oases  of  (?.  W.  By,  Co,  v.  May^  Hooper  v.  Bourne^ 
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and  JBetis  v.  G.  U,  Ry.  Co.  (infra)  ^  have  now  settled  Seet.  127. 
beyond  all  controversy  what  the  nature  of  superfluous 
land  is,  and  what  land  ought,  under  ordinary  circum- 
stances, to  be  considered  superfluous  land.  The  test  is 
whether  or  not  there  is  bond  fide  reason  to  believe  that 
within  no  very  distant  time,  or  within  a  reasonable  time, 
having  regard  to  the  nature  of  the  undertaking,  the  land 
acquired  by  the  company  will  be  required  for  the  purposes  of 
the  undertaking  [Ilobbs  v.  Mid.  liy.  Co.,  1882,  20  0.  D. 
J).  431,  per  Manisty,  J.). 

Land  which  is  taken  compulsorily  by  a  railway  com- 

Eany  for  the  purposes  of  their  Act  and  is  bond  fide  required 
y  them  with  reasonable  expectation  of  using  it  for  such 
purposes,  does  not  become  "  superfluous,"  and  vest  at  the 
end  of  ten  years,  merely  because  from  insufiBciency  of 
traflBc  or  from  want  of  funds  the  company  cannot  imme- 
diately apply  it  to  the  purposes  of  the  Act,  although  it  is 
in  the  meanwhile  let  out  to  yearly  tenants  and  applied  to 
purposes  for  which  it  is  in  its  then  condition  suitable 
{Betts  V.  G.  E,  Rj/.  Co.,  1878,  3  Ex.  D.  182 ;  affirmed  in 
H.  L. ;  W.  N.  1879,  p.  1G3).  And  when  a  piece  of  land 
taken  as  a  whole  is  wanted  for  the  purposes  of  a  railway, 
discussion  will  not  be  allowed  as  to  whether  a  portion  is 
superfluous.  A  Court  of  justice  must  consider  whether 
the  land  is  substantially  wanted ;  if  it  is,  the  company  are 
entitled  to  retain  the  whole  [S.  C.,  3  Ex.  D.  p.  187). 

Land  may  become  "  superfluous  land  "  in  one  of  four 
different  ways : — (1)  It  may  be  land  originally  taken 
under  the  compulsory  powers,  but  taken  upon  a  wrong 
estimate  or  calculation  of  the  quantity  of  land  which  would 
be  required  for  a  puq)ose  for  which  it  is  afterwards  found 
out,  by  experience,  that  less  land  than  was  originally 
supposed  will  be  sufficient ;  (2)  it  may  be  land  which 
under  sect.  92  the  company  has  been  forced  to  take 
though  wishing  to  take  a  part  only  of  the  premises ;  (3)  it 
may  be  land  originally  taken  and  required  for  permanent 
works,  which  works  are  subsequently  abandoned ;  or  (4) 
land  taken  for  temporary  purposes  which  have  come  to  an 
end  (per  Lord  Cairns,  L.  C,  in  O.  W.  Ry.  Co.  v.  May, 
1874,  L.  E.  7  H.  L.  p.  293). 

Where  land  was  taken  by  the  railway  company  for  the 
temporary  purpose  of  depositing  spoil  upon  it,  and  at  the 
end  of  the  ten  years  it  had  ceased  to  be  used  for  this  pur- 
pose, and  it  was  not  shown  that  there  were  any  further 


332  LANDS  CLAUSES  CONSOLIDATION  ACT,  1845. 

Sect.  127.  purposes  of  the  undertaking  for  whioh  it  was  afterwards 
'  intended  to  be  used,  it  was  held  to  be  superfluous  land 

within  this  section  (G.  W,  By.  Co,  v.  May^  1874,  L.  R.  7 
II.  L.  283).  If  the  case  had  disclosed  any  facts  showing 
that  there  were  purposes  remaining  unsatisfied,  the  reten- 
tion of  the  land,  it  has  been  said,  would  have  been 
considered  justifiable  (per  Mellor,  J.,  in  Hooper  v.  Bounr^, 
1877,  2  Q.  B.  D.  p.  344).  And  in  the  case  just  referred 
to,  Manisty,  J.,  observed  (p.  346) : — "  The  ratio  decidendi 
in  May^s  Case  was  that  the  land  in  question  had  been 
acquired  by  the  railway  company  for  a  temporary  purpose 
only,  which  purpose  had  been  fulfilled  within  the  time 
prescribed  for  the  sale  of  superfluous  lands,  and  that 
neither  at  the  expiration  of  that  time  nor  at  any  time  had 
the  land  been  required  for  any  other  purpose  in  connection 
with  the  railway.'' 

A  railway  company  purchased  lands,  nineteen  acres  in 
extent,  imder  which  were  mines  of  iron  ore.  The  mines 
were  specifically  conveyed  to  the  company.  The  time  for 
completing  the  railway  was  in  1853.  The  company  used 
six  acres  of  the  land  for  their  works,  but  by  1863 — the 
date  when  it  had  to  be  ascertained  whether  any  lands  were 
superfluous — the  remainder  was  still  unused.  They  let 
such  remainder  from  time  to  time  on  yearly  tenancies,  in 
each  case  reserving  the  right  to  re-enter.  In  1875  an  ad- 
joining owner  brought  ejectment  on  the  ground  that  the 
lands  were  superfluous  and  had  vested  in  him.  It  ap- 
peared that  since  1868  the  traffic  had  much  increased  and 
that  the  land  would  be  required  for  sidings,  though  the 
sidings  had  not  in  fact  been  constructed.  It  was  held  that 
the  lands  were  not  superfluous  in  1863.  Inasmuch  as  the 
subsequent  development  of  traffic  was  of  a  normal 
character,  it  was  a  reasonable  inference  that  it  was  foreseen 
in  1863,  and  this  inference  was  assisted  by  the  fact  that 
the  railway  was  near  a  populous  town,  and  that  in  the 
ordinary  course  further  accommodation  would  be  required. 
It  was  also  held  that  it  lay  upon  the  plaintiflE  to  prove 
affirmatively  the  facts  which  showed  the  land  to  be  super- 
fluous ;  and  it  was  suggested  by  Lord  Cairns,  L.  C,  but 
not  decided,  that  the  mines  were  not  severable  from  the 
surface  and  did  not  vest  as  superfluous  land  in  the  adjoin- 
ing owner  while  the  surface  remained  vested  in  the  com- 
pany {Hooper  v.  Bourne^  1880,  5  App.  Cas.  1\  of.  Re 
Mctrop.  List.  By.  Co.  8f  Cosh,  1880,  13  C.  D.  607,  where 
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it  was  held  that  "  superfluous  land  "  must  be  land  separated   Beet.  127. 
by  a  vertical,  not  by  a  horizontal,  boundary  from  land 
required  for  the  purposes  of  the  company). 

"  There  is  no  doubt  that  the  company  can,  before  the  ex-  Opinion  of 
piration  of  the  statutory  period,  determine  that  the  land  is  company's 
superfluous  and  sell  it,  and  it  is  equally  clear  that  if,  at  the 
end  of  the  statutory  period,  they  think  that  the  land  is 
required  for  the  purpose  of  their  railway,  it  is  not  then 
superfluous.  When  I  say  *  they  think,'  I  mean  if  their 
proper  advisers  have  fairly  and  reasonably  come  to  that 
conclusion,  that  is  sufficient "  (per  Jessel,  M.  R.,  in.  L,  8f  8. 
W.  Ry,  Co.  V.  Gomm,  1882,  20  C.  D.  p.  584). 

If  persons  of  competent  skill  can  bond  fide  say  that 
although  the  land  is  not  at  the  moment  wanted  for  the 
railway,  and  althcmgh  it  is  not  possible  to  fix  a  time  when 
it  will  be  wanted,  yet  at  some  future  time,  perhaps  five  or 
six  years,  it  assuredly  will  be  wanted,  in  that  case  land  is 
required  for  the  purposes  of  the  undertaking  {Hooper  v. 
Bourne,  1877,  3  Q.  B.  D.  p.  275). 

Land  does  not  vest  in  the  adjoining  owners  as  super-  Land  in 
fluous  land  at  the  end  of  ten  years  if  it  is  then  reasonable  '^°^  *^^" 
to    suppose    that  it  will  be  required    for  the  railway,  requSdf 
especially  if,  when  the  question  is  raised,  it  is   in  fact 
required  {N.  British  Ry.  Co.  v.  Moori^s  Trustees,  1879,  6 
Sess.  Cas.  4th  series,  640). 

Where  a  railway  station  is  built  upon  arches,  the  part  Land 
of  the  land  under  the  arches  is  not  superfluous  land,  and  a  ^^^^ 
right  of  way  cannot  be  granted  over  it  (MuUiner  v.  Mid.  nuper- 
Ry.  Co.,  1879,  11  C.  D.  611).  fluous. 

Where  a  cutting  was  made  and  covered  in  with  arches,  Or  o^er 
and  the  surface  over  the  arches  restored,  such  surface  was  *^*^^®1* 
not  superfluous  land  {Re  Metrop.  Dist.  Ry.  Co.  8f  Cosh, 
1880,  13  0.  D.  607) ;  contra  as  to  a  strip  of  land  beyond 
the  railway  boimdary  wall,  between  the  wall  and  a  vertical 
line  drawn  from  the  footings  of  the  wall  beneath  the 
surface  {Ware  v.  L.  B.  8f  8.  C.  Ry.  Co.,  1883,  31  W.  E. 
228). 

A  company  by  negotiating  within  the  ten  years  for  the  Negotia- 
sale  of  land  are  not  estopped  from  alleging  at  the  end  of  ^f  jg^^Qi. 
that  time  that  the  lands  are  required  for  the  purpose  of  the  conoluaive 
undertaking.  Whether  the  lands  are  superfluous  is  a  that  lands 
mixed  question  of  law  and  fact  {Macfie  v.  Callander  8f  Oban  J™  s^per- 
Ry.  Co.,  1898,  A.  0.  270 ;  and  see  infra,  pp.  337,  338). 

A  small  area  of  land  used  for  garden  ground  by  a  Lands 
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fleet.  127.  station-master  and  porters,  upon  part  of  which  also  there 

ti  neces-  ^^  ^  ^^^  ®^®^  ^®®^  ^y  ^  customer  of  the  railway  for 
saryand  storing  coal  prior  to  distribution,  falls  within  the  term 
con-  ^^  "necessary  and  convenient  for  traffic"  in  an  agreement 
vement.      under  which  lands  which  could  not  be  so  described  at  the 

end  of  a  specified  period  were  to  be  re-conveyed  {Hanns  v. 

i.  8f  S.  TF.  Ry.  Co,,  1889, 60  L.  T.  392). 

2.  Vesting  of  land  in  adjoining  owners. 

The  last         For  the  purposes  of  this  section,  the  point  of  time  to  be 

^j  of  the  considered  is  the  last  day  of  the  ten  years,  and  if  land  is 

is tiwT*"    not  then  required  by  the  company  it  is  superfluous;  but 

critical       it  is  not  superfluous  if  it  is  then  required,  although  at  a 

**'^®*  subsequent  time  it  may  not  be  required,  for  the  purposes  of 

the  undertaking  {G.  W.  Ry.  Co.  v.  May,  1874,  L.  E.  7 

H.  L.  p.  294). 

Unex-  Land  will  vest  in  adjoining  owners  at  the  end  of  the 

pecteduse.  limited  period,  although  at  some  subsequent  time  a  new 

railway  is  unexpectedly  constructed,  forming  a  junction 

with  the   old  railway,   which  would  have  rendered  the 

retention  of  the  land  by  the  old  company  desirable  for  the 

purposes   of  their  undertaking;  for  if  this  were  allowed 

to  be  done  there  would  be  a  difficulty  in  saying  that  any 

piece  of  land  would  not  at  some  future  time  be  required 

{Hooper  v.  Bourne,  1877,  3  Q.  B.  D.  p.  276,  per  Bram- 

well,  L.  J.). 

Right  not       When,  subsequently  to  the  vesting  of  the  right  to  the 

b  ^A*^      superfluous  land,  an   Act  is  passed  extending  the  time 

extending  limited  for  the  sale  by  the  former  Act,  such  right  will 

time  sub-    not  bo  divested  [Moody  v.  Corhcit,  18GG,  L.  R.  1  Q.  B. 

sequenUy     51  q\ 
to  yestinff    "-*-^/« 

-J.  -     .  As  to  the  mode  of  dividing  the  land  between  adjoining 

division  of  owners  when  it  vests  in  them,  see  Moody  v.  Corbctt  {supra), 
land.  and  Smith  v.  Smith  (18t)8,  L.  E.  3  Ex.  282). 

Renewal  If  after  land  has  vested  in  the  adjoining  owner  under 
of  tenancy  ^^^^^  ^27,  the  company's  tenant  renews  his  tenancy  under 
pany  after  the  company,  ho  is  estopped  from  disputing  their  title 
vesting  in  (L.  <^  N.  W.  Ry.  Co.  V.  West,  1867,  36  L.  J.  C.  P.  245). 
adjoining  j^  ^^  action  by  an  adjoining  owner  to  recover  super- 
^.     *    ^  fluous  land,  particulars  of  sale  prepared  by  the  company's 

Ejectment       ,.  .,  '  ■*■      ,         .  1  •     t    i.\.  •      2i_ 

by  adjoin-  Solicitor  are  not  evidence   against   the   company  in  the 
ing  owner,  absence  of  proof  of  his  authority  to  prepare  them  {Moody 
v.  L.  B.  8f  8.  C.  Ry.  Co.,  1861,  9  W.  E.  780). 
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Sect.  127. 


S.  Bale  of  superfluous  lands. 


A  sale  of  superflnoTis  land  nnder  sect.  127  must  be  Sale  mast 
absolute,  and  it  is  ultra  vires  for  the  company  to  reserve  w?^^' 
any  interest,  such  as  a  right  of  repurchase  at  a  future  date, 
notwithstanding  they  have  power  to  purchase  by  agree- 
ment (i.  8f  S.  W.  By.  Co.  V.  6omm,  1882,  20  C.  D.  562). 

A  railway  company  selling  their  superfluous  land  are  at  But  re- 
liberty  to  impose  such  restrictive  conditions  upon  the  user  s^^^icayo 
and  enjoyment  of  the  land  as  may  most  conduce  to  their  may  be''^ 
advantage  as  vendors.     The  L.  C.  A.  does  not  deprive  imposed. 
them  in  this  respect  of  the  rights  of  ordinary  vendors  {Re 
Higgina  8f  Hitchman's  Contract^  1882, '21  C.  D.  95). 

It  is  doubtful  whether  on  a  sale  of  superfluous  land  the  Lien  for 
company  can  reserve  a  lien  for  unpaid  purchase  money,  unpaid 
and  a  title  depending  on  a  conveyance  subject  to  such  a  money*'^ 
lien  will  not  be  forced  on  a  purchaser  {Re  Thackwray  Sf 
Young's  Contract,  1888,  40  C.  D.  34). 

"Where  a  railway  company  sell  superfluous  land  subject  Sale  abso- 
to  a  covenant  on  the  part  of  the  purchaser  to  re-sell  a  l^*e  as  to 
certain  defined  portion  when  required,  the  sale  is  bad  as  to  ^^  ^ 
such  portion,  but  is  valid  as  to  the  remainder  of  the  land  valid  as  to 
{Ray  V.  Walker,  1892,  2  Q.  B.  88).  that  part. 

Superfluous  land  was  sold  by  a  railway  company  to  a  Rightsand 
stranger  without  the  prior  owners  waiting  their  right  of  liabilities 
pre-emption.     A  condition  of  sale  which  required  a  subse-  chases  of 
quent  purchaser  to  admit  that  all  had  been  done  to  enable  super- 
the  company  to  sell  the  land  as  superfluous  land  was  held  fl^«^ 
to  be  binding  {Best  v.  Hamand,  1879,  12  C.  D.  1).  ^*''*^- 

Where  under  sects  77,  78,  and  79  of  the  Ey.  C.  A. 
1845,  a  company,  acting  under  their  compulsory  powers, 

Eurchase  the  surface  only,  the  owner  or  lessee  of  the  mines 
as  a  right  to  work  the  same  without  regard  to  whether 
such  working  will  let  down  the  surface,  provided  the 
working  is  according  to  the  usual  manner  of  working 
in  the  district ;  and  he  has  this  right  as  against  a  person 
who  has  purchased  the  surface  from  the  railway  company 
as  superfluous  land  {Pountncy  v.  Clayton,  1883,  11  Q.  B. 
D.  820). 

Under  an  Inclosure  Act  certain  land  was  subject  to  a  Revival  of 
prohibition  against  building.     The  land  was  taken  by  a  provio^s 
railway  company  and  part  of  it  sold  as  superfluous  land,  ^ndition! 
It  was  held  that  the  prohibition  against  building  revived 
upon  the  sale  {Bird  v.  Eggleton,  1885,  29  C.  D.  1012). 
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To  be  offered  first  to  Owner  from  whom  they  ivere 

originally  taken. 

^^^^-  ^^'      CXXVIII.  Before  the  promoters  of  the  under- 
Superflu-    taking  dispose  of  any  such  superfluous  lands  they 
uni^s'il^a  ^hall,  unlcss  such  lands  be  situate  within  a  town, 
town  or      or  bo  lands  built  upon  or  used  for  building  pur- 
la^dt^fre   P^^scs,  first  offcr  to  scU  tho  same  to  the  person 
to  be         then  entitled  to  the  lands  (if  any)  from  which 
owners      t^e   samo   were   originally   severed ;   or  if   such 
of  lands     person  refuse   to  purchase  the  same,  or  cannot 
which       after  diligent  inquiry  be  found,  then  the  like  offer 
same  were  ghall   be  made  to  the  person  or  to   the  several 
and  then    pcrsous  whose  lauds  shall  immediately  adjoin  the 
joining      la^ds  SO  proposcd  to  be  sold,  such  persons  being 
owners.      Capable  of  entering  into  a  contract  for  the  pur- 
chase of  such  lands;   and  where  more  than  one 
such  person  shall  be  entitled  to  such  right  of  pre- 
emption such  offer  shall  bo  made  to  such  persons 
in  succession,  one  after  another,  in  such  order  as 
the  promoters  of  the  undertaking  shall  think  fit. 

As  to  what  are  superfluous  lands,  see  coses  under  sect. 

127. 

Applica-         A  railway  company  bought  land  under  compulsory 

Undtoa     powers,   and  suffered  the  time  for  completion  to  elapse 

new  pur-    without  constructing  the  railway.     They  then  obtained 

pose  18  not  power  to  Construct  another  railway,  and  proceeded  to  use 

pos^^*^      the  land  for  this  second  project.     It  was  held  that  the 

previous  owner's  right  of  repurchase  had  not  arisen,  for 

the  words  "  dispose  of  "  in  sect.  128  refer  to  a  transfer  of 

land  to  some  other  person,  not  to  its  application  to  a  new 

Surpose  {Asiicf/  v.  M.  S.  8f  L,  By.  Co.,  1858,  2  De  G.  & 
.  463). 
Exclusion  The  word  "town"  here  means  a  space  on  which  the 
of  lands  in  dwelling-houses  are  collected  so  near  to  each  other  that 
-j.^"*.  they  may  be  said  to  be  continuous,  and  an  open  space 
of^word^  occupied  as  a  mere  accessory  to  the  convenience  of  the 
**towii."  dwelling-houses  would  probably  be  considered  as  in  a 
"town  ^  {Elliot  V.  South  Devon  Bf/.  Co.,  5  liy.  Cas.  500 ; 
and  see  M.  v.  Cottle,  1851, 16  Q.  B.  412). 
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Lands  situated  near  a  railway  station  and  not  oontinu-   B«et.  188. 

ously  built  upon  are  not  within  a  "  town,"  or  used  for 

building  purposes,  within  the  meaning  of  this  section. 
Nor  are  lands  which  a  company  have  acquired,  but  not 
used,  for  the  purposes  of  their  undertaking,  merely  through 
being  capable  of  being  afterwards  used  for  building  pur- 
poses (i.  8f  S.  W.  Ry.  Co,  V.  Blackmore^  1870,  L.  fe.  4 
H.  L.  610). 

To  come  within  the  above  term  the  land  must  be  sold  j^^^^ 
as  building  land,  or  let  on  building  leases,  and  actually 
laid  out  for  building.     The  land  must  be  either  built  upon, 
or  actually  laid  out  to  be  used  for  building  purposes 
{Coventry  v.  L,  B.  8f  8.  C  By.  Co.,  1867,  5  Eq.  104),  ^ 

The  words  "  built  upon  "  must  be  intended  to  describe 
something  which,  though  it  cannot  be  called  land  in  a 
town  or  part  of  a  town,  is  land  covered  with  continuous 
buildings  eodem  modo  as  the  solum  of  a  town  (Carington  v. 
Wycmnbe  Ry.  Co.,  1868,  3  Ch.  p.  384). 

Superfluous  land  must  under  sect.  128  of  the  statute  be  To  whom 
first  offered  to  persons  whose  lands,  or  some  of  them,  have  ^^J^^* 
been  taken  in  virtue  of  the  company's  Act,  or  who  are 
"  owners  of  the  land  adjoining "  {L.  8f  8,  W.  Ry.  Co.  v. 
Blackmore,  1870,  L.  E.  4  H.  L.  610). 

An  adjoining  owner,  though  not  previously  interested 
in  the  land,  has  a  right  to  make  a  claim,  and  an  inquiry 
may  be  directed  whether  any  other  person  has  a  better 
right  {8.  C). 

A  lessee  is  an  "  adjoining  owner  "  {Coventry  v.  L.  B.  8f 
8.  C.  By.  Co.,  1867,  5  Eq.  104). 

An  adjoining  owner  is  entitled  to  the  benefit  of  this 
section,  notwithstanding  the  interposition  of  a  private  road 
of  which  he  has  the  exclusive  use  {8.  C). 

Where  a  wall  has  been  built  between  the  company's  ^^  . 
land  and  that  of  an  adjoining  owner,  and  it  is  agreed  that  to  boS 
the  land  on  which  it  is  buUt  shall  belong  to  both,  the  parties, 
landowner  and  not  the  company  is  the  adjoining  owner 
under  this  section  {L.  8f  8.  W.  Ry.  Co.  v.  Blackmore,  supra).  .^^ 

Where  under  a  special  Act  a  right  of  pre-emption  was  emption 
given  to  the  persons  from  whom  the  lands  had  been  pur-  Hmited 
chased,  this  was  limited  to  the  actual  vendors  to  the  ™^^^ 
company  and  could  not  be  claimed  by  their  successors  in  ^^to 
title  {Highgate  Archway  Co.  v.  Jeakes,  1871,  12  Eq.  9).        vendow. 

The  right  of  pre-emption  arises  within  the  ten  years,  if  Right 
the  company  treat  the  land  as  superfluous ;  as  where  they  ^^  P*®^ 

J.  z 
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Sect.  128.  permanently  devote  it  to  a  purpose  not  within  their  Act, 
^^  ^.^^      such  as  the  making  of  a  road  not  required  for  the  purposes 
be^re        of  or  incidental  to  the  railway  {Lord  Beauchamp  v.  G.  W, 
lapse  of      By,  Qo,^  1868,  3  Ch.  745)  ;  or  sell  it  under  particulars  in 
ten  years,   ^j^j^j^  j^  jg  described  as  "  surplus  land  "  (i.  <^  S.  W.  By. 
Co.  V.  Blackmorey  supra) ;  though  the  mere  fact  of  a  rail- 
way company  purporting  to  convey  away  land  is  not 
conclusive  to  show  that  the  land  is  superfluous,  and  upon 
such  a  conveyance  within  the  ten  years  the  former  owner's 
right  of  pre-emption  does  not  arise.     But  the  conveyance, 
if  ultra  viresy  and  if  it  is  shown  that  the  land  is  required 
for  the  purposes  of  the  company,  will  be  set  aside  {Robba 
V.   Mid.  By.   Co.  1882,  20  0.  D.  418;  cf.  Carington  v. 
Wpcombe  By.  Co.,  1868,  3  Ch.  377). 
Oompul-         Where,  within  the  period  limited  for  the  sale  by  company 
florysale     ^    Qf  w^q^y  Superfluous  lands,  land  of  the  company  is 
compuiy.    compulsorily  purchased  by  company  B.,  this  does  not  raise 
an  inference  that  the  land  is  superfluous  land  so  as  to  give 
to  the  previous  owner  an  immediate  right  of  pre-emption 
under  sect.  128  {Dunhill  v.  iV^.  E.  By.  Co.,  1896,  1  Ch. 
121). 
Offer  after      An  oflfer  made  to  the  adjoining  owner,  and  declined  by 
contract     hiu^^  complies  with  the  statute,  though  made  after  a  con- 
jj^jyjj-gp     tract  for  sale  to  a  third  person.     {London  8f  Greenwich  By. 
Co.  V.  GoodcUld,  1844,  3  Ey.  Cas.  507.) 

Time  within  which  Offer  to  he  accepted. 

Sect.  189.  CXXIX.  If  any  such  persons  be  desirous  of 
Offer  mast  purchasing  such  lands,  then  within  six  weeks  after 
^  *°;  such  offer  of  sale  they  shall  signify  their  desire  in 
within  that  behalf  to  the  promoters  of  the  undertaking ; 
Bix  weeks,  ^j,  jf  they  dccHno  such  offer,  or  if  for  six  weeks 
they  neglect  to  signify  their  desire  to  purchase 
such  lands,  the  right  of  pre-emption  of  every  such 

f)erson  so  declining  or  neglecting  in  respect  of  the 
ands  included  in  such  offer  shall  cease;  and  a 
declaration  in  writing  made  before  a  justice  by 
some  person  not  interested  in  the  matter  in 
question,  stating  that  sucli  offer  was  made,  and 
was  refused,  or  not  accepted  within  six  weeks 
from  the  time  of  making  the  same,  or  that  the 
person  or  all  the  persons  entitled  to  the  right 
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of  pre-emption  were  out  of  the  country,  or  could  sect.  129. 
not  after  diligent  inquiry  be  found,  or  were  not 
capable  of  entering  into  a  contract  for  the  pur- 
chase of  such  lands,  shall  in  all  Courts  be  sufficient 
evidence  of  the  facts  therein  stated. 


8eot.  133. 


Price  to  be  Settled  hy  Agreement  or  Arbitration. 

CXXX.  If  any  person  entitled  to  such  pre- 
emption be  desirous  of  purchasing  any  such  lands, 
and  such  person  and  the  promoters  of  the  under- 
taking do  not  agree  as  to  the  price  thereof,  then 
such  price  shall  be  ascertained  by  arbitration,  and 
the  costs  of  such  arbitration  shall  be  in  the  dis- 
cretion of  the  arbitrators. 

The  arbitration  clauses  of  the  Act  do  not  apply  to  arbi-  Taking  np 
trations  under  this  section,  and  the  company  will  not  be  *^"^- 
compelled  by  mandamus  to  take  up  the  award  {Jones  v. 
S.  Staff.  Ry.  Co.,  1869,  19  L.  T.  603).  ^ 

Where  the  price  of  superfluous  lands  in  respect  of  which  Ooata. 
a  landowner  exercises  his  right  of  pre-emption  is  deter- 
mined by  arbitration,  the  question  of  costs  is  to  be  decided 
in  the  same  way  as  if  the  landowner  had  bought  the  land 
of  another  company ;  consequently  each  party  must  pay 
his  own  costs  {Re  Eyre's  Trusts,  W.  N.  1869,  p.  76). 

Conveyance. 

CXXXI.  Upon  payment  or  tender  to  the  pro-  ^^*^*-  ^^^- 
meters  of  the  undertaking  of  the  purchase  money  On  pay- 
so  agreed  upon  or  determined  as  aforesaid  they  puwhase 
shall  convey  such  lands  to  the  purchasers  thereof,  money 
by  deed  under  the  common  seal  of  the  promoters  tooonvoy 
of  the  undertaking,  if  they  be  a  corporation,  or  ^^' 
if  not  a  corporation  under  the  hands  and  seals  of 
the  promoters  of  the  undertaking,  or  any  two  of 
the  directors  or  managers  thereof  acting  by  the 
authority  of  the  body ;  and  a  deed  so  executed 
shall  be   effectual  to  vest   the   lands   comprised 
therein  in  the  purchaser  of  such  lands  for  the 
estate  which  shaU  so  have  been  purchased  by  him ; 

z2 
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geot.  181.  and  a  receipt  under  such  common  seal,  or  under 
the  hands  of  two  of  the  directors  or  managers  of 
the  undertaking,  as  aforesaid,  shall  be  a  sufficient 
discharge  to  the  purchaser  of  any  such  lands  for 
the  purchase  money  in  such  receipt  expressed  to 
be  received. 


Effect  of  Word  "  Grant  ^^  in  Conveyances  from  the 

Company. 

^^^'  ^^-      CXXXII.  In  every  conveyance  of  lands  to  be 
Covenants  made  by  the  promoters  of  the  undertaking  under 
If^P^^^y  this  or  the  special  Act  the  word  ''grant"  shall 
operate  as  express  covenants  by  the  promoters  of 
the  undertaking,   for  themselves  and  their  suc- 
cessors, or  for  themselves,  their  heirs,  executors, 
administrators,  and  assigns  as  the  case  may  be, 
with  the  respective  grantees  therein  named,  and 
the   successors,   heirs,  executors,   administrators, 
and  assigns   of  such  grantees  according  to  the 
quality  or  nature  of  such  grants,  and  of  the  estate 
or  interest  therein  expressed  to  be  thereby  con- 
veyed, as  follows,  except  so  far  as  the  same  shall 
be  restrained  or  limited  by  express  words  con- 
tained in  any  such  conveyance ;  (that  is  to  say,) 
A  covenant  that,  notwithstanding  any  act  or 
default  done  by  the  promoters  of  the  under- 
taking, they  were  at  the  time  of  the  execution 
of  such  conveyance  seised  or  possessed  of  the 
lands  or  premises  thereby  granted  for  an  in- 
defeasible estate  of  inheritance  in  fee  simple, 
free  from  all  incumbrances  done  or  occasioned 
by  them,  or   otherwise  for  such   estate   or 
interest  as  therein  expressed  to  be  thereby 
granted,   free  from  incumbrances  done   or 
occasioned  by  them : 
A  covenant  that  the  grantee  of  such  lands,  his 
heirs,  successors,   executors,   administrators^ 
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and  assigns  (as  the  case  may  be),  shall  quietly  sect.  1S2. 
enjoy  the  same  against  the  promoters  of  the 
undertaking,   and   their  successors,  and  all 
other  persons  claiming  under  them,  and  be 
indemnified  and  saved  harmless  by  the  pro- 
moters of  the  undertaking  and   their  suc- 
cessors from  all  incumbrances  created  by  the 
promoters  of  the  undertaking : 
A  covenant  for  further  assurance  of  such  lands, 
at  the  expense  of  such  grantee,  his  heirs,  suc- 
cessors, executors,  administrators,  or  assigns 
(as  the  case  may  be),  by  the  promoters  of  the 
undertaking,  or  their  successors,  and  all  other 
persons  claiming  under  them  : 
And  all  such  grantees,  and  their  several  successors, 
heirs,  executors,  administrators,  and  assigns  re- 
spectively, according  to  their  respective  quality  or 
nature,  and  the  estate  or  interest  in  such  convey- 
ance expressed  to  be  conveyed,  may  in  all  actions 
brought  by  them  assign  breaches  of  covenants,  as 
they  might  do  if  such  covenants  were  expressly 
inserted  in  such  conveyances. 

Cf.  the  covenants  implied  under  sect.   7  of  the  Con- 
veyancing Act,  1881. 
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LAND  TAX  AND  POOR  RATE. 


Sect.  188. 

When  I&nds 
taken,  pro- 
moters to 
make  good 
deflciencf  in 
land  tax  & 
poor  rate 
tmtil  "works 
completed  & 
fl8«cased : 
deficiency  to 
be  computed 
accordinsr  to 
rental  irhen 
lands  taken ; 
but  pro- 
moters may 
redeem  land 
tax. 


Public 
works. 


Works  in 

seyeral 

parishes. 


Deficiency  to  be  made  Good. 

CXXXIII.  And  be  it  enacted,  that  if  the  pro- 
moters of  the  undertaking  become  possessed  by 
virtue  of  this  or  the  special  Act,  or  any  Act  incor- 

{)orated  therewith,  of  any  lands  charged  with  the 
and  tax,  or  liable  to  be  assessed  to  the  poor's  rate, 
they  shall  from  time  to  time,  until  the  works  shall 
be  completed  and  assessed  to  such  land  tax  or  poor's 
rate,  be  liable  to  make  good  the  deficiency  in  the 
several  assessments  for  land  tax  and  poor's  rate  by 
reason  of  such  lands  having  been  taken  or  used 
for  the  purposes  of  the  works ;  and  such  deficiency 
shall  be  computed  according  to  the  rental  at  which 
such  lands,  with  any  building  thereon,  were  valued 
or  rated  at  the  time  of  the  passing  of  the  special 
Act;  and  on  demand  of  such  deficiency  the  pro- 
moters of  the  undertaking,  or  their  treasurer,  shall 
pay  all  such  deficiencies  to  the  collector  of  the  said 
assessments  respectively ;  nevertheless,  if  at  any 
time  the  promoters  of  the  undertaking  think  fit  to 
redeem  such  land  tax,  they  may  do  so,  in  accord- 
ance with  the  powers  in  that  behalf  given  by  the 
Acts  for  the  redemption  of  the  land  tax. 

Persons  intrusted  with  the  construction  of  public  works 
under  Acts  which  are  incorporated  with  this  Act  are,  in  the 
absence  of  special  circumstances,  within  this  section 
{Wheeler  v.  Metrop.  B.  IT.,  1869,  L.  E.  4  Ex.  303). 

Where  the  works  are  in  several  parishes,  the  liability 
under  this  section  ceases  as  to  each  parish  on  completion 
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of  the  works  in  that  parish  {E,  London  Ry,  Co.  v.  Wliite'  Beet.  188. 
church,  1874,  L.  R.  7  H.  L.  81,  on  the  similar  provision  of 
the  special  Act  of  the  plaintlEE  company). 

The  fact,  that  works  when  completed  will  not  be  assess-  Section 
able  to  poor  rates,  does  not  prevent  the  application  of  this  *f  J^^ 
section  {Stratton  v.  Metrop,  B,  TFi,  1874,  L.  R.  10  C.  P.  76).  works  not 
The  point  was  doubted  in  Wheeler  v.  Metrop.  B.  JF.,  supra,  asseesable 

The  section  is  to  be  read  as  though  it  said  "  untU  the  pieSiT"" 
works  are  completed,  and  such  part  of  them  as  become 
assessable  property  are  assessed.  Hence  the  liability 
under  the  section  ceases  on  the  completion  of  the  works^> 
e.g.,  the  making  of  a  new  street — although  the  property  is 
not  then  assessable  {Governors  of  Poor  of  Bristol  v.  Mayor 
of  Bristol,  1887,  18  Q.  B.  D.  549).  ^ 

Promoters  make  good  the  deficiency  in  the  poor  rate  Promoters 
caused  by  their  operations,  but  they  are  not  liable  to  be  J^t^^!!^ 
directly  rated  to  the  poor  in  respect  of  the  lands  taken  in  respect 
{Mayor  of  London  v.  St.  Andrew,  Holborn,  1867,  L.  R.  2  0.  of  defi- 
P.  574).  <^^^°y- 

Though  the  poor  rate  accounts  have  been  audited  and  Deficiency 
closed  for  each  year,  the  deficiency  for  several  years  may  ^^^®'^" 
be  recovered  {Stratton  v.  Metrop.  B.  W.,  1874,  L.  R.  10  thougli 

C.  P.  76).  ^  ^  poor  rate 

The  deficiency  is  to  be  computed  from  time  to  time  by  ^^J^** 
comparing  the  assessed  value  at  the  time  of  the  special  q^^^^ 
Act  of  the  lands  taken  with  the  assessed  value  at  the  time  lation  of 
of  comparison  of  such  of  the  lands  taken  as  have  again  deficiency, 
become  assessable  {Governors  of  Poor  of  Bristol  v.  Mayor 
of  Bristol,  1887,  18  Q.  B.  D.  549). 

The  promoters  pay  according  to  the  rating  of  the 
houses  at  the  passing  of  the  Act,  notwithstanding  that 
they  are  empty  when  taken;  and  notwithstanding  that 
they  are  beyond  the  limits  of  deviation  and  have  been 
purchased  in  order  to  obtain  the  withdrawal  of  opposition 
{Overseers  of  Putney  v.  L.  8f  S.  W.  By.  Co.,  1891, 1 Q.  B.  440). 

Where  the  borough  rate  and  county  rate  are  chargeable  Deficiency 
on  the  poor  rate,  the  deficiency  in  the  assessment  of  the  i^^dea 
poor  rate  for  the  purpose  of  this  section  includes  any  charged 
deficiency  in  respect  oi  amounts  raised  for  borough  and  on  poor 
county  rates,  as  well  as  any  deficiency  in  the  assessment  ^^' 
for  poor-law  purposes  properly  so  called  {Farmer  v.  L.  8f 
N.  W.  By.  Co.,  1888,  20  Q.  B.  D.  788). 

Where  the  special  Act    provided  that  the  company  « General 
should  make  good  any  deficiency  in  any  "  general  pur-  p^mtpobcs 
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Sect.  183.  poses  rate/'  it  was  held  tliat  this  included  all  rates  made 

" for  general  purposes,  «>.,  in  which  the  great  majority  of 

parishioners  nave  a  common  interest.    It  included,  there- 
fore, in  Lamheth,  the  Metropolitan  consolidated  rate,  the 
lighting  rate,  and  the  public  libraries  rate  {Burrvp  v.  L,  8f 
8.  W.  Ry.  Co,,  1890,  64  L.  T.  112,  on  sect.  14  of  the  L,  & 
S.  W.  Ey.  Act,  1883). 
Company        Where  at  the  time  of  the  passing  of  the  special  Act  the 
b^^^t*     owners  of  property  taken  have  compounded  for  rates  under 
of  com-      ^^  Poor  Kate  Assessment  and  Collection  Act,  1869,  and 
pounding,  have  been  allowed  a  deduction  of  twenty-five  per  cent.,  the 
company  are  not  entitled  to  the  advantage  of  this  deduc- 
tion, but  the  deficiency  for  the  purpose  of  this  section  is 
calculated  on  the  full  rateable  value  {St,  Leonard,  Shore" 
ditch,  V.  L.  a  a,  1895,  2  Q.  B.  104). 
Several  The  authority  to  put  in  force  the  compulsory  powers  of 

^mrs  ^^®  ^*  ^'  '^'  ^^  conferred  by  a  provisional  order  con- 
authorised  firmed  by  a  statute  which  described  in  one  schedule,  but  as 
by  one  separate  items,  the  several  improvement  schemes  promoted 
by  the  local  authority.  It  was  held  that  each  scheme 
described  in  the  schedule  constituted  a  separate  under- 
taking, and  that  the  deficiency  in  the  assessment  ought  to 
be  calculated  on  each  separate  undertaking  within  the 
rating  area  affected  by  it  {Governors  of  Poor  of  Bristol  v. 
Maj/or  of  Bristol,  1887,  18  Q.  B.  D.  549). 


statute. 
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SERVICES  OF  PROCEEDINGS  UPON 

COMPANY, 

Notices^  Writs y  Sfc. 

CXXXIV.  And  be  it  enacted,  that  any  sum-  flget.  184. 
mons  or  notice,  or  any  writ  or  other  proceeding  write, 
at  law  or  in  equity,  requiring  to  be  served  upon  *^;'jjjg^ 
the  promoters  of  the  undertaking,  may  be  served  promoters 
by  the  same  being  left  at  or  transmitted  through  ^^l^  ^t 
the  post  directed  to  the  principal  office  of  the  principal 
promoters. of  the  undertaking,  or  one  of  the  prin*  on  ^Jae' 
cipal  offices  where  there  shall  be  more  than  one,  taiy  or 
or  being  given  or  transmitted  through  the  post  ^  °^ 
directed  to  the  secretary,  or  in  case  there  bo  no 
secretary  the  soKcitor  of  the  said  promoters. 

R.  S.  0.  Ord.  9,  r.  8,  regulating  service  of  writs  on  cor- 
porations, applies  only  "  in  the  absence  of  any  statutory 
provision  " ;  consequently  this  section  is  not  affected. 

On  the  similar  provision  of  sect.  138  of  the  Ry.  C.  A.  "Principal 
1845,  it  was  held  that  Paddington  was  the  only  "  principal  <^^c®-" 
oflSce  "  of  the  G.  W.  R.,  notwithstanding  that  of  the  two 
half-yearly  meetings  one  was  to  be  held  at  Bristol,  and 
that  half  the  directors  were  to  be  chosen  from  the  residents 
there.  All  the  general  business  was  transacted  at  Pad- 
dington {Garton  v.  G.  W.  Ry.  Co,,  1858,  E.  B.  &  E.  837). 

A  Scotch  railway  company  had  running  powers  over  an  Scotch 
English  railway  to  Carlisle,  and  their  only  oflScer  in  «»»P*^y« 
England  was  a  hooking  clerk  at  a  station  at  Carlisle,  whose 
sole  duty  was  to  issue  tickets.  The  Scotch  railway  com- 
pany used  the  station  and  paid  a  rental  to  the  English 
company,  who  had  sole  control  of  it.  It  was  held  that  the 
booking  clerk  was  not  a  head  ofiScer  of  the  Scotch  com- 
pany who  could  properly  be  served  with  a  writ  issued 
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Sect.  184.  against  them  {Mackereth  v.  Glasgow  8f  8,  W.  By.  Co.y  1873, 

L.  E.  &Ex.  149). 

Where  a  Scotch  railway  company  had  six  miles  of  its 
line  in  England,  and  had  the  joint  use  with  an  English 
company  of  a  station  at  Carlisle  for  the  purpose  of  receiv- 
ing passengers  and  goods,  it  was  held  to  be  both  a  Scotch 
and  an  English  company,  and  service  of  a  writ  on  the 
secretary  while  attending  a  meeting  of  shareholders  in 
London  was  good  ( Wilson  v.  Caledonian  By.  Co.^  1850,  6 
Ex.822). 
Irish  Under  the  special  Act  of  an  Irish  company  service  of 

company,  -^^g  ^j^g  ^q  \^q  made  on  the  secretary  or  at  the  office  of 
the  company,  or,  in  case  the  same  should  not  be  found  or 
known,  on  any  director  of  the  company.  A  writ  issued  in 
England  was  served  on  a  director  in  London.  The  com- 
pany had  no  office  or  secretary  in  England.  It  had  a 
known  office  in  Ireland.  The  service  was  bad  {Evans  v. 
Dublin,  8fc.  By.  Co.,  1845,  14  M.  &  W.  142). 

As  to  service  of  county  court  process,  see  Broim  v.  Z.  8f 
N.  W.  By,  Co.,  1863,  4  B.  &  S.  326  ;  Adams  v.  6.  W.  By. 
Co.,  1861,  30  L.  J.  Ex.  124 ;  Minor  v.  L.  8f  If.  W.  By.  Co., 
1856,  1  C.  B.  N.  S.  325. 
Service  on  Service  on  the  solicitors  of  the  company  is  sufficient,  if 
solicitors,  authorized  or  subsequently  recognized  by  the  company 
{Beg.  V.  Maryport,  8^c.  By.  Co.,  1850, 15  L.  T.  O.  S.  134). 
A  company  who  wish  notices  to  be  served  at  their  office  or 
upon  their  officers,  and  not  upon  their  solicitors,  must  state 
such  wish  clearly  and  at  once.  They  must  not,  in  a  case 
of  an  award,  lie  by  till  the  award  is  made,  and  then  seek 
to  set  it  aside  as  irregular  {Beg.  v.  Metrop.  By.  Co.;  Ex  p. 
Knock,  1867,  17  L.  T.  291). 
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ACTION  FOR  TRESPASS  OR  WRONGFUL 
PROCEEDING  UNDER  ACT. 

Tender  of  Amends. 

CXXXV.  And  be  it  enacted,  that  if  any  party  sect.  135. 
shall  have  committed  any  irregularity,  trespass,  in  case  of 
or  other  wrongful  proceeding  in  the  execution  of  jrregra- 
this  or  the  special  Act,  or  any  Act  incorporated  tres^' 
therewith,  or  by  virtue  of  any  power  or  authority  ^^^  °^7 
thereby  given,  and  if,  before  action  brought  in  re-  amends,  or 
spect  thereof,  such  party  make  tender  of  sufficient  ^'J^\'^**^ 
amends  to  the  party  injured,  such  last-mentioned 
party  shall  not  recover  in  any  such  action ;  and 
if  no  such  tender  shall  have  been  made  it  shall  be 
lawful  for  the  defendant,  by  leave  of  the  Court 
where  such  action  shall  be  pending,  at  any  time 
before  issue  joined,  to  pay  into  Court  such  sum 
of  money  as  he  shall  think  fit,  and  thereupon 
such  proceedings  shall  be  had  as  in  other  cases 
where  defendants  are  allowed  to  pay  money  into 
Court. 
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RECOVERY  OF  FORFEITURES,  PENAL- 

TIES,  AND  COSTS. 

And  with  respect  to  the  recovery  of  forfeitures, 
penalties,  and  costs,  be  it  enacted  as  follows : — 

§  136.  Summary  Proceeding  for  Penalties  before  Two  Justices. 

§  138.  Mode  of  Distress. 

§  139.  Application  of  Penalties. 

§  140.  Distress  against  Treasurer. 

§  141.  Distress  not  Unlawful  for  Want  of  Form. 

§  143.  Penalty  on  Witnesses  in  Default. 

§  146.  No  Certiorari  for  Want  of  Form. 

§  146.  Appeal  to  Quarter  Sessions. 

§  147.  Jurisdiction  of  Quarter  Sessions. 

§  148.  Beceiver  of  Metropolitan  Police  to  receive  Penalties  in  his 
District. 

§  149.  Perjury. 

Summary  Proceeding  hefore  Two  Justices. 

Sect.  186.      CXXXVI.  Every  penalty  or  forfeiture  imposed 

Penalties  ^7  ^^^^  ^^  *^®  spccial  Act,  or  by  any  bye-law  made 
may  be  in  pursuanco  thereof,  the  recovery  of  which  is  not 
ram^riiy  othcrwiso  provided  for,  may  be  recovered  by 
before  two  summary  proceeding  before  two  justices. 

J  usvioes. 

The  remainder  of  the  section,  which  prescribed  the  pro- 
cedure before  the  justices,  was  repealed  as  to  England  (as 
well  as  sects.  137, 142,  and  144)  by  the  Summary  Juris- 
diction Act,  1884,  and  entirely  by  the  Statute  Law  Revi- 
sion Act,  1892.  As  to  summary  proceedings,  see  now  the 
Summary  Jurisdiction  Act,  1879  (42  &  43  Vict.  o.  49), 

Distress  in  Default  of  Payment. 
Beet.  187.      Sect.  137  was  repealed  by  the  St.  L.  R.  A.  1892. 
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Mode  of  Distress. 

CXXXVIII.  Where  in  this  or  the  special  Act,   Beot.  iss. 
or  any  Act  incorporated  therewith,  any  sum  of  Diatress 
money,  whether  in  the  nature  of  penalty,  costs,  or  ™JJ  ^ 
otherwise,  is  directed  to  be  levied  by  distress, 
such  sum  of  money  shall  be  levied  by  distress 
and  sale  of  the  goods  and  chattels  of  the  party 
liable  to  pay  the  same ;  and  the  overplus  arising 
from  the  sale  of  such  goods  and  chattels,  after 
satisfying  such  sum  of  money,  and  the  expenses 
of   the  aistress  and  sale,  shall  be  returned,   on 
demand,  to  the  party  whose  goods  have   been 
distrained. 

Application  of  Penalties. 

CXXXIX.    The  justices  by  whom  any  such  gect.  isa. 
penalty  or  forfeiture  shall  be  imposed  may,  where  justices 
the  application  thereof  is  not  otherwise  provided  my*''"^ 
for,  award  not  more  than  one  half  thereof  to  the  than  half 
informer,  and  shall  award  the  remainder  to  the  Jl^^*^*^ 
overseers  of  the  poor  of  the  parish  in  which  the  former, 
offence  shall  have  been  committed,  to  be  applied  l^l^"^ 
in  aid  of  the  poor  rate  of  such  parish.  poor  rate. 

The  remainder  of  the  section,  relating  to  extra  parochial 
places,  was  repealed  by  the  St.  L.  E.  A.  1875  (38  &  39 
Vict.  c.  66). 

Distress  against  Treasurer. 

CXL.  If  any  such  sum  shall  be  payable  by  the  sect.  140. 
promoters  of  the  undertaking,  and  if  sufficient  in  default 
goods   of  the  said  promoters   cannot  be  found  ^J  ^^ 
whereon  to  levy  the  same,  it  may,  if  the  amount  motors, 
thereof  do  not  exceed  twenty  pounds,  be  recovered  ^^^^ 
by  distress  of  the  goods  of  the  treasurer  of  the  does  not 
said  promoters,  and  the  justices  aforesaid,  or  either  ^J^^ 
of  them,  on  application,  shall  issue  their  or  his  xmaybe 
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8eet.  140.  warrant  accordingly ;  but  no  such  distress  shall 
recovered  issuG  against  the  goods  of  such  treasurer  unless 
on  ^od7S  ^^^^^  days'  previous  notice  in  writing,  stating  the 
treasurer,  amouut  SO  duc,  and  demanding  payment  thereof, 
have  been  given  to  such  treasurer  or  left  at  his 
Treasurer  residence ;  and  if  such  treasurer  pay  any  money 
remedy  uuder  such  distrcss  as  aforesaid,  he  may  retain  the 
against      amount  SO  paid  by  him,  and  all  costs  and  expenses 

promoters.  •  j    xi  i:  i      j?  t_   i  • 

occasioned  thereby,  out  of  any  money  belonging 
to  the  promoters  of  the  undertaking  coming  into 
his  custody  or  control,  or  he  may  sue  them  for  the 
same. 

Distress  not  Unlawful  through  want  of  Form. 

Sftot.  141.      CXLI.  No  distress  levied  by  virtue  of  this  or 

Distress     the  Special  Act,  or  any  Act  incorporated  therewith, 

uniawM    ^^^  ^®  decmcd  unlawful,  nor  shall  any  party 

for  defect   making  the   same  be   deemed   a  trespasser,  on 

of  form,     account  of  any  defect  or  want  of  form  in  the 

summons,  conviction,  warrant  of  distress,  or  other 

proceeding  relating  thereto,  nor  shall  such  party 

be  deemed  a  trespasser  ab  initio  on  account  of  any 

irregularity  afterwards  committed  by  him,  but  all 

persons  aggrieved  by  such  defect  or  irregularity 

may  recover  full  satisfaction  for  the  special  damage 

in  an  action  upon  the  case. 

Cf.  the  similar  provision  of  sect.  19  of  the  Distress  for 
Eent  Act,  1737  (11  Geo.  2,  o.  19) :  Fawcett's  Landlord 
and  Tenant,  2nd  od.  p.  290. 

Penalties  to  he  Sued  for  within  Six  Months. 
Beot.  142.      Sect.  142  was  repealed  by  the  St.  L.  E.  Act,  1892. 

Penalty  on  Witnesses. 

Beet.  148.  CXLIII.  It  shall  be  lawful  for  any  justice  to 
Justice  summon  any  person  to  appear  before  him  as  a 
™*nwii^'  witi^^ss  in  any  matter  in  which  such  justice  shall 
nesseein    have  jurisdiction,  under  the  provisions  of  this  or 
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the  special  Act,  at  a  time  and  place  mentioned  in  Beet.  143. 
such  summons,  and  to  administer  to  him  an  oath  proceed- 
to  testify  the  truth  in  such  matter ;  and  if  any  ings  before 
person  so   summoned   shall,   without  reasonable  ness  iiT^ " 
excuse,  refuse  or  neglect  to  appear  at  the  time  ?®^2^j*^^, 
and  place  appointed  for  that  purpose,  having  been  penalty  of 
paid  or  tendered  a  reasonable  sum  for  his  expenses,  ^^• 
or  if  any  person  appearing   shall   refuse  to  be 
examined  upon  oath  or  to  give  evidence  before 
such  justice,  every  such  person  shall  forfeit  a  sum 
not  exceeding  five  pounds  for  every  such  ofience. 

This  section  is  repealed  as  to  England,  so  far  as  relates 
to  any  matter  to  which  the  Summary  Jurisdiction  Acts 
apply  (Summary  Jurisdiction  Act,  1884  (47  &  48  Vict. 
0.  43,  8.  4) ). 

Form  of  Conviction. 
Sect.  144  was  repealed  by  the  St.  L.  E.  Act,  1892.  Sect.  144, 

No  Proceeding  to  he  Quashed  or  Removed  by 
Certiorari  for  want  of  form. 

CXLV.  No  proceeding  in  pursuance  of  this  or  sect.  145. 
the  special  Act,  or  any  Act  incorporated  there-  no  certio- 
with,  shall  be  quashed  or  vacated   for  want  of  rariiox 
form,  nor  shall  the  same  be  removed  by  certiorari  form. 
or  otherwise  into  any  of  the  superior  courts. 

A    similar    provision  in  a  special  Act    prior  to  the  Certiorari 
L.  0.  A.  was  held  to  take  away  certiorari  in  a  case  of  mere  ^l^^^ 
irregularity  of  junsdiction — as  where  an  inquisition  was  case  of  ir- 
taken  not  before  the  sheriff  or  under-sheriff  as  required  by  regularity, 
the  statute,  but  before  persons  appointed  for  the  purpose 
by  the  sheriff — ^but  not  in  a  case  of  total  want  of  jurisdic- 
tion {R.  V.  SheffiM  Ry,  Co.,  1839,  11  A.  &  E.  194 ;  and 
see  R.  V.  Bristol^  Exeter  Ry.  Co,,  1838,  ibid,,  p.  202,  n.). 

The  clause  excluding  certiorari  does  not  preclude  the 
High  Court  from  exercising  a  superintendence  over  the 
proceedings  so  as  to  see  that  what  is  done  is  in  pursuance  of 
the  statute.  Hence  certiorari  will  issue  where  magistrates 
who  are  interested  take  part  in  the  proceedings  (R.  v. 
Cheltenham  Commisaioners^  1841, 1  Q.  B.  467). 
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Beet.  145.  And  under  the  L.  C.  A.  it  is  well  settled  that,  not- 
Certiorari  ''^^^standing  this  section,  certioran  will  lie  in  a  case  where 
for  fuDda-  the  proceedings  are  fundamentally  irregular — where,  for 
mental  ir-  instance,  the  tribunal  is  disqualified  through  interest,  or 
regularity,  ^^qi-q  ]^  exceeds  its  jurisdiction. 

Di^uali-  Thus  certioran  will  lie  where  the  sheriff,  being  interested, 
tereet.  '  has  no  jurisdiction  {Reg,  v.  L,  8f  N.  W.  Ry.  Co,,  1864,  12 
W.  R.  208).  Though  if  the  landowner  is  aware  of  the 
circumstance  and  does  not  object,  he  will  be  held  to  have 
waived  the  defect  and  certiorari  will  be  refused  {Ex  p. 
Baddeley,  1848,  5  D.  &  L.  576). 

The  writ  of  certiorari^  since  it  has  been  expressly  taken 

away  by  statute,  can  only  issue  where  the  jurisdiction  has 

been  exceeded,  and  if  the  jury  had  before  it  materials  upon 

which  it  was  entitled  to  award  anything  in  respect  of  the 

injury  likely  to  result  from  the  establishment  of  the  works, 

then  since  the  Court  has  nothing  to  do  with  the  amount,  it 

cannot  say  that  the  jurisdiction  has  been  exceeded  because 

the  jury  may  have  awarded  too  much,  or  because  the 

under-sheriflE  has  understated  or  overstated  the  result  of  the 

evidence  given  (see  per  Lord  Halsbury,  L.-C,  in  Coicper 

Ussex  V.  Acton  L.  B.,  1889,  14  App.  Cas.,  p.  160). 

Excess  of        An  excess  of  jurisdiction  on  the  part  of  the  jury  can  be 

jurisdic-     corrected,  as  where  they  assess*  damages  in  respect  of  a 

matter  which  gives  no  right  to  compensation  {Cakdonian 

Ry,  Co.  V.  Ogilvie,  1856,  2  Maoq.  229). 

Compenfla-      Where    a    jury  summoned  under  sect.    68   have,   in 

tion  erro-    awarding  compensation,  taken  into  consideration  one  claim 

ffWen  ^      among  others  as  to  which  they  had  no  jurisdiction,  a 

certiorari  lies,  although  such  excess  of  jurisdiction  does  not 

appear  upon  the  face  of  the  proceedings  {Re  Penny  <§r  S.  E. 

Ry.  Co,,  1857,  7  E.  &  B.  660). 

Where  in  consequence  of  the  misdirection  of  the  under- 
sheriff,  the  jury  include  in  their  verdict  an  item  improper 
for  compensation,  and  one  total  sum  is  awarded,  the  pro- 
ceedings will  be  quashed  by  certiorari  {Reg,  v.  Scard,  lb94, 
lOT.L.  E.545). 

Where  a  jury,  in  addition  to  awarding  compensation  for 
land  taken,  awarded  compensation  in  respect  of  the  cost  of 
a  bridge,  which  the  company  would  be  bound  to  construct 
under  sect.  20  of  the  Railway  Clauses  Act,  it  was  held  that 
in  spite  of  this  section  a  certiorari  would  lie  to  remove  the 
proceedings  {S.  Wales  Ry.  Co.  v.  Richard^^  1849,  13  Q.  B. 
988). 
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Where  the  jury  have  decided  a  question  of  title  the  pro-   Sect.  146. 
ceediugs  will  be  removed  by  certiorari  and  quashed  {Meg,  ^     7: 
V.  L,  ^  N.   W.  Ry.  Co,,  1854,  3  E.  &  B.  443 ;  Horrocks  S  title. 
V.  Met  Eij.  Co,,  1863, 11  W.  E.  910). 

If  the  under-sheriff  uses  words  which  may  imply  that  I^jeotion 
the  jury  are  to  disregard  certain  evidence  which  they  ^onoe." 
ought  to  regaixl,  yet  if  the  evidence  as  to  the  value  of  the 
property  is  substantially  before  the  jury,  the  Court  will 
not  interfere  by  certiorari  {Streatham  Sf   General  Estates 
Co,  V.  Comm.  of  Works,  1888,  52  J.  P.  615). 

If  there  is  any  excess  of  jurisdiction  committed  in  deter-  I*lea  to 
mining  the  amount  of  compensation,  the  inquisition  may  ^^^^.^^ 
be  removed  by  certiorari ;  but  where  an  award  is  on  the 
face  of  it  regular,  a  plea  to  an  action  on  the  award  which 
brings  in  question  the  amount  allowed  in  respect  of  a 
particular  item — e.g.,  that  compensation  has  been  given 
for  a  loss  of  a  whole  stream  when  the  claimant  was  only 
entitled  to  the  flow  of  part — is  bad  {Mortimer  v.  S.  Wales 
Rf/.  Co,,  1859,  1  E.  &  E.  375). 

An  inquisition  is  not  rendered  void  by  an  omission  to  No  eertio- 
strike  the  special  jury  in  sufficient  time  to  allow  three  days  ^'^^^  t^^-?^" 
before  the  day  of  the  inquisition  for  summoning  them, /^^  ^^.* 
and  by  the  attendance  of  only  eight  jurymen,  who  give 
the  verdict.     This  is  an  irregularity  only  and  does  not 
nullify  the  proceedings.     For  certiorari  there  must  be  want 
of  jurisdiction  {Ex  p,  G,   W,  Ry.  Co,,  1851,  18  L.  T. 
(0.  S.)  92). 

Where  it  was  alleged  that  the  jury  in  assessing  com-  Proceed- 
pensation  had  taken  into  consideration  matters  which  were  j^s*  must 
not  legally  the  subject  of  compensation,  but  five  months  prompt^, 
had  been  allowed  to  expire  without  taking  any  objection 
to  the  proceedings ;  since  this  exceeded  the  time  allowed 
for  setting  aside  an  award,  a  writ  of  certiorari  was  refused 
(iJ.  V.  Sheward,  1880,  9  Q.  B.  D.  741). 

Appeal  to  Quarter  Sessions. 

CXLVI.  If  any  party  shall  feel  aggrieved  by  seot.  146. 
any  determination  or  adjudication  of  any  justice  Appeal 
with  respect  to  any  penalty  or  forfeiture  under  against 
the  provisions  of  this  or  the  special  Act,  or  any  Em  to 
Act  incorporated  therewith,  such  party  may  appeal  ^^^. 
to  the  General  Quarter  Sessions  [for  the  county  or  to  be 

J.  A  A 
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Beet.  146.  place  in  which  the  cause  of  appeal   shall  have 

brought     arisen;  but  no  such  appeal  shall  be  entertained 

within       unless  it  be  made  within  four  months  next  after 

months  on  the  making  of  such  determination  or  adjudication, 

^ice  m*    ^^^  unless  ten  days'  notice  in  writing  of  such 

writing,     appeal,  stating  the  nature  and  grounds  thereof,  be 

given  to  the  party  against  whom  the  appeal  shall 

be  brought,  nor  unless  the   appellant  forthwith 

after  such  notice  enter  into  recognizances,  with 

two  sufficient  sureties,  before  a  justice,  conditioned 

duly  to  prosecute  such  appeal,  and  to  abide  the 

order  of  the  Court  thereonj. 

The  part  in  brackets  was  repealed  as  to  England  by  the 
Summary  Jurisdiction  Act,  1884  (47  &  48  Vict.  c.  43),  s.  4. 
See  now  the  Summary  Jurisdiction  Act,  1879  (42  &  43 
Vict.  0.  49). 

Power  of  Court  of  Quarter  Sessions. 

g^ot.  147.      CXLVII.  At  the  Quarter  Sessions  for  which 
Jnrisdio-    such  notico  sliall  bc  given,  the  Court  shall  proceed 

q^rtor  *^  ^^^^  ^^^  determine  the  appeal  in  a  summary 
sessions,  way,  or  tliey  may,  if  they  think  fit,  adjourn  it  to 
the  following  sessions ;  and  upon  the  hearing  of 
such  appeal  the  Court  may,  if  they  think  fit, 
mitigate  any  penalty  or  forfeiture,  or  they  may 
confirm  or  quash  the  adjudication,  and  order  any 
money  paid  by  the  appellant,  or  levied  by  distress 
upon  his  goods,  to  be  returned  to  him,  and  may 
also  order  such  further  satisfaction  to  be  made  to 
the  party  injured  as  they  may  judge  reasonable  ; 
and  they  may  make  such  order  concerning  the  costs, 
both  of  the  adjudication  and  of  the  appeal,  as  they 
may  think  reasonable. 

Receiver  of  Metropolitan  Police  District  to  Receive 
Penalties  incurred  within  District. 

8eot.  148.      CXLVIII.  Provided  always,  and  be  it  enacted, 
Penaitiw   ^^^  notwithstanding  anything  herein  or  in  the 
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special  Act,  or  any  Act  incorporated  therewith  sect.  148. 
contained,  every  penalty  or  forfeiture  imposed  by  in  Metro- 
this  or  the  special  Act,  or  any  Act  incorporated  ^^^^ 
therewith,  or  by  any  bye-law  in  pursuance  thereof,  District  to 
in  respect  of  any  offence  which  shall  take  place  ^^i*^/®^^ 
within  the  Metropolitan  Police  District,  shall  be  be  applied 
recovered,  enforced,  accounted  for,  and,  except  ylc^c^fi? 
where  the  application  thereof  is  otherwise  specially  appeals 
provided  for,  shall  be  paid  to  the  Receiver  of  the  ma^^°^ 
Metropolitan  Police  District,  and  shall  be  applied  J^ates  to 

i  1    -^  1 .  -  p     i»  *x  oe  acoord- 

in  the  same  manner  as  penalties  or  forfeitures,  ingto 
other  than  fines  upon  drunken  persons,  or  upon  same  Act. 
constables  for  misconduct,  or  for  assaults  upon 
police  constables,  are  directed  to  be  recovered, 
enforced,  accounted  for,  paid,  and  applied  by  the 
Metropolitan  Police  Courts  Act,  1839 ;  and  every 
order  or  conviction  of  any  of  the  police  magistrates 
in  respect  of  any  such  forfeiture  or  penalty  shall 
be  subject  to  the  like  appeal  and  upon  the  same 
terms  as  is  provided  in  respect  of  any  order  or 
conviction  of  any  of  the  said  police  magistrates 
by  the  said  last-mentioned  Act ;  and  every  magis- 
trate by  whom  any  order  or  conviction  snail  have 
been  made  shall  have  the  same  power  of  binding 
over  the  witnesses  who  shall  have  been  examined, 
and  such  witnesses  shall  be  entitled  to  the  same 
allowance  of  expenses,  as  he  or  they  would  have 
had  or  been  entitled  to  in  case  the  order,  convic- 
tion, and  appeal  had  been  made  in  pursuance  of 
the  provisions  of  the  said  last-mentioned  Act. 

As  to  penalties  going  to  the  Eeceiver  for  the  Metro- 
poUtan  roKoe  District,  see  Receiver  for  Metrop.  Police 
District  V.  Bell,  1872  (L,  R.  7  Q.  B.  433). 


aa2 
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Beot.  149. 


Perjury. 


Person  ^^      CXLIX.  And  be  it  enacted,  that  any  person 
-^lio  upon  any  examination  upon  oath  under  the 


under  oath 
giving 


false  evi-  provisious  of  this  or  the  special  Act,  or  any  Act 
pro^ed^-  incorporated  therewith,  shall  wilfully  and  cor- 
A^to°te'  ^^P*^y  S^^^  teihe  evidence,  shall  be  liable  to  the 
liable  to     penalties  of  wilful  and  corrupt  perjury. 

penalties 
of  perjury* 
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ACCESS  TO  SPECIAL  ACT. 

And  with  respect  to  the  provision  to  be  made 
for  aflPording  access  to  the  special  Act  by  all  parties 
interested,  be  it  enacted  as  follows : — 

§  150.  Copies  of  Act  to  be  Kept  and  Deposited* 
§  1.51.  Penalty  for  Default. 

Copies  to  he  kept  by  Company^  and  deposited  with 
Cleric  of  Peace  for  County^  and  to  he  open  to 
Inspection. 

CL.  The  company  shall  at  all  times  after  the  sect,  150. 
expiration  of  six  months  after  the  passing  of  the  Company 
special  Act  keep  in  their  principal  office  of  busi-  J^J^of 
ness  a  copy  of  the  special  Act,  printed  by  the  special 
printers  to  her  Majesty,  or  some  of  them ;   and  ^^pai 
where  the  undertaking  shall  be  a  railway,  canal,  office  and 
or  other  like  undertakings  the  works  of   which  posit  copy 
shall  not  be  confined  to  one  town  or  place,  shall  ^ithderks 
also  within  the  space  of  such  six  months  deposit  for^n^c- 
in  the  office  of  each  of  the  clerks  of  the  peace  of  *^°^  ^^  ^ 
the  several  counties  into  which  the  works  shall  interested. 
extend  a  copy  of  such  special  Act,  so  printed  as 
aforesaid ;  and  the  said  clerks  of  the  peace  shall 
receive,  and  they  and  the  company  respectively 
shall  retain,  the  said  copies  of  the  special  Act,  and 
shall  permit  all  persons  interested  to  inspect  the 
same,  and  make  extracts  or  copies  therefrom,  in 
the  like  manner   and  upon  the  like  terms   and 
under  the  like  penalty  for  default  as  is  provided 
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seet.  150,  in  the  case  of  certain  plans  and  sections  by  the 
7  Will.  4    ParHamentary  Documents  Deposit  Act,  1837. 

&  1  Vict. 
e.  83. 

Penalty  for  Default. 

sectwi.  CLI.  If  the  company  shall  fail  to  keep  or  de- 
Penaity  posit,  as  hercinbcforc  mentioned,  any  of  the  said 
i^ktopiS^g  copies  of  the  special  Act,  they  shall  forfeit  twenty 
or  deposit-  pounds  f  or  cvcry  such  offence,  and  also  five  pounds 
of^pewa?  ^^^  every  day  afterwards  during  which  such  copy 
Act.         shall  not  be  so  kept  or  deposited. 


GENERAL  CLAUSES. 

Extent  of  Act. 

g<>ct.  153.      CLIL  And  be  it  enacted,  that  this  Act  shall 
Act  not  to  not  extend  to  Scotland. 

extend  to 
Scotland. 

Alteration  of  Act. 
Sect.  153.      Sect.  153  was  repealed  by  the  St.  L.  E.  Act,  1876. 
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SCHEDULES. 


SCHEDULE  (A). 

Form  of  Conveyance. 

I  of  in  consideration  of  the  sum  of  Sect.  81. 

paid  to  me  [or,  as  the  case  may  be,  into  the  Bank  of 
England  or  Bank  of  Ireland],  in  the  name  and  with  the 
privity  of  the  Accountant-General  of  the  Court  of 
Chancery,  JEx  parte  "  The  promoters  of  the  undertaking  " 
^naming  themly  [or  to  A.B,  of  and  CD.  of  two 

trustees  appomted  to  receive  the  same],  pursuant  to  the 
l^/tere  name  the  special  Acf]^  by  the  [here  name  the  company 
or  other  promoters  of  the  undertaking' ,  incorporated  \or  con- 
stituted] by  the  said  Act,  do  hereby  convey  to  the  said 
company  [or  other  description],  their  successors  and  assigns, 
all  [describing  the  premises  to  be  conveyed],  together  with  all 
ways,  rights,  and  appurtenances  thereto  belonging,  and  all 
such  estate,  ri&;ht,  title,  and  interest  in  and  to  the  same  as 
I  am  or  shall  become  seised  or  possessed  of,  or  am  by  the 
said  Act  empowered  to  convey,  to  hold  the  premises  to  the 
said  company  [or  other  description],  their  successors  and 
assigns,  for  ever,  according  to  the  true  intent  and  meaning 
of  the  said  Act.  In  witness  whereof  I  have  hereunto  set 
my  hand  and  seal,  the  day  of  in  the  year  of 

our  Lord 


SCHEDULE  (B). 

Form  of  Conveyance  on  Chief  Bent. 

I  of  in  consideration  of  the  rent-charge  to    Sect.  81. 

be  paid  to  me,  my  heirs  and  assigns,  as  hereinafter 
mentioned,  by  "the  promoters  of  the  undertaking" 
[naming  them],  incorporated  [or  constituted]  by  virtue  of 
the  [here  name  the  special  Act],  do  hereby  convey  to  the 
said  company  [or  other  description]^  their  successors  and 
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assigns,  all  [^describing  the  premises  to  be  cow r^y^c?],  together 
with  all  "ways,  rights,  and  appnrtenanoes  thereunto  belong- 
ing, and  all  my  estate,  right,  title,  and  interest  in  and  to 
the  same  and  every  part  thereof,  to  hold  the  said  premises 
to  the  said  company  [or  other  description'],  their  successors 
and  assigns,  for  ever,  according  to  the  true  intent  and 
meaning  of  the  said  Act,  they  the  said  company  [or  other 
description'],  their  successors  and  assigns,  yielding  and 
paying  imto  me,  my  heirs  and  assigns,  one  clear  yearly 
rent  of  by  equal  quarterly  [or  half-yearly,  as  agreed 

vpon]  portions  henceforth,  on  the  [stating  the  d^iys],  clear 
of  all  taxes  and  deductions.  In  witness  whereof  I  here- 
unto set  my  hand  and  seal,  the  day  of  in  the 
year  of  our  Lord 

SCHEDULE  (C). 

Form  of  Conviction. 
(Repealed  by  St.  L.  E.  A.  1892.) 
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AMENDMENT  ACT,  1860. 

23  &  24  Vict.  c.  106. 

A7i  Act  to  amend  the  Lands  Clauses  Consolidation  Acts^ 
1845,  in  regard  to  mJ'.s  and  compensation  for  land  hj  icaij 
of  a  rcnt-chargCy  annual  feu  dnty^  or  ground  annual,  and 
to  enable  her  Majestifs  Principal  Sccritary  of  State  for 
the  War  Department  to  avail  himself  of  the  powers  and 
provisions  contained  in  the  same  Acts, 

[20th  August,  1860. 

§  1.  Part  of  Section  10  of  Act  of  1845  repealed. 

§  2.  Power  to  sell  on  Chief  Rent  extended, 

§  3.  Similar  Proviso  with  regard  to  8  &  9  Vict.  c.  19,  s.  10 

(Scotch  Act). 
§  4.  Mode  of  Settling  Amount  of  such  Chief  Bent. 
§  6.  Borrowing  Powers  reduced  in  Proportion. 
§  6.  Sections  6 — 15  of  Act  of  1845  extended  to  Purchases  of  Land 

for  Public  Purposes. 
5  7.  Secretary  for  War  may  use  Powers  of  these  Acts. 
§  8.  This  Act  and  Act  of  1845  to  be  construed  together. 

Whereas  it  is  expedient  to  extend  the  provisions  o/ preamble 
the  Lands  Clauses  Consolidation  Act^  1845,  in  regard  ^^^1^^\. 
to  sales  of  landj  or  compensation  for  damages^  in  con-  l.  r.  a. 
sideration  of  an  annual  rent-charge^  annual  feu  duty^  ^®^^' 
or  ground  annual^  and  to  enable  Her  Majesty^ s  Princi-    ' 
pal  Secretary  of  State  for  the   War  Department  to 
avail  himself  of  the  powers  and  provisions  contained 
in  the  same  Act  for  the  purchase  of  lands  wanted  for 
the  service  of  the  War  Department  or  for  the  defence 
of  the  realm  :    Be  it  enacted^  as  follows: — 

I.  So  much  of  the  10 th  section  of  the  Lands  Clauses    gect.  i. 
Consolidation  Act^  1845,  as  provides  that^  save  in  the  ~ — —- 
case  of  lands  of  which  any  person  is  scihcd  in  fee ^  or  ^tot^ 
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THE 

LANDS  CLAUSES  CONSOLIDATION  ACT, 

1869. 

32  &  33  Vict.  c.  18. 

An  Act  to  amend  the  Lands  Clauses  Comolidation  Act. 

[24th  June,  1869. 

§  1.  Taxation  of  Costs  of  Arbitrations  by  Masters  of  Superior 
Courts. 

§  2.  Repeal  of  Section  33  of  Eegulation  of  Railways  Act,  1868, 

§  3.  High  Bailiff  of  Westminster  substituted  for  Sheriff  in  Cases 

of  Determination  of  Compensation  by  a  Jury. 

§  4.  Short  Title  and  Construction  of  Act. 

Whereas  it  is  expedient  that  the  provisions  con- 
tained in  the  Lands  Clauses  Consolidation  Act, 
1845,  should  be  amended: 

Be  it  therefore  enacted,  &c. 

Taxation  of  Costs  of  Arbitrations  by  Master  of 

Superior  Courts. 

8eot.  1.  Sect.  1  was  repealed  by  the  L.  0.  (Taxation  of  Costs) 
Act,  1896  {infra). 

Repeal  of  Section  33  of  Regulation  of  Railways  Act^ 

1868. 

Sect.  2.  Sect.  2  was  repealed  by  the  St.  L.  E.  A.  1883  (46  &  47 
Yict.  c.  39). 

High  Bailiff  of  Westminster. 

8eot.  8.  3.  Where  any  lands  by  the  special  Act  autho- 
TT<gh  rized  to  be  taken  are  situate  within  the  city  and 
**^  ^    liberty  of  Westminster,  then,  with  respect  to  those 
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lands,  in  every  case  in  which  any  question  of  dis-    Beet.  8. 
puted   compensation   is  required   by  the   Lands  •w'eBt- 
Clauses   Consolidation   Act,    1845,    or  any   Act  ™^,^' 
amending  the  same,  to   be   determined  by  the  tutedfor 
verdict  of  a  lury,  the  hi^rh  bailiff  of  the  city  and  s^^enffja 
liberty  of  Westminster,   or  his  deputy,  shall  be  determi- 
deemed  to  be  substituted  for  the  sheriff  through-  eompeiisl. 
out  such  of  the  enactments  of  the  Lands  Clauses  tion  by  a 
Consolidation  Act,  1845,  and  any  Act  amending  ^"^" 
the  same,  as  relate  to  the  reference  to  a  jury. 

Short  Title  and  Construction  of  Act. 

4.  This  Act  may  be  cited  as  "The  Lands  «ect. 4. 
Clauses  Consolidation  Act,  1869,"  and  shall  be  short  tiue. 
construed  as  one  with  the  Lands  Clauses  Consoli- 
dation Act,  1845,  and  the  Lands  Clauses  Consoli- 
dation Acts  Amendment  Act,  1860,  and  these  Acts 
and  this  Act  may  be  cited  together  as  the  Lands 
Clauses  Consolidation  Acts,  1845,  1860,  and  1869. 
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THE 
LANDS  CLAUSES  (UMPIRE)  ACT,  1883. 

46  Vict.  c.  15. 

An  Act  to  amend  the  Lands  Clauses  Consolidation  Act,  1845. 

[18th  June,  1883. 

Whereas  it  is  expedient  that  the  provisions 
contained  in  the  Lands  Clauses  Consolidation  Act, 
1845,  in  relation  to  the  aj)pointment  of  umi)ires, 
should  be  amended : 

Be  it  therefore  enacted,  &c. : 

Appointment  of  Arbitrator  ly  Board  of  Trade. 

Sect.  1.  1.  The  following  words  in  section  28  of  the 
Amend-  Lands  Clauscs  Consolidation  Act,  1845,  are  hereby 
Bect.*28  repealed,  that  is  to  say,  "  in  any  case  in  which  a 
ofL.  c.A.  railway  company  shall  be  one  party  to  an  arbi- 
tending"  tration,  and  two  justices  in  any  other  case,"  and 
r^^hit-  ^^^^  section  shall,  in  relation  to  the  appointment 
ment  of  of  any  umpire  under  the  provisions  thereof  after 
Boarrof^  the  passing  of  this  Act,  apply  as  if  such  words 
Trade.  wcro  Omitted,  and  the  same  section  shall  accord- 
ingly be  read  and  have  effect  as  follows  : 

28.  If  in  either  of  the  cases  aforesaid  the  said 
arbitrators  shall  refuse  or  shall  for  seven  days 
after  request  of  either  party  to  such  arbitration 
neglect  to  appoint  an  umpire,  the  Board  of 
Trade  shall,  on  the  application  of  either  party 
to  such  arbitration,  appoint  an  umpire,  and  the 
decision  of  such  umpire  on  the  matters  on  which 
the  arbitrators  shall  differ,  or  which  shall  be 
referred  to  him  under  tliis  or  the  special  Act, 
shall  be  final. 

Short  Title. 

Bget.  a.        2.  This  Act  may  be  cited  as  the  Lands  Clauses 
(Umpire)  Act,  1883, 
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THE 
LANDS  CLAUSES  (TAXATION  OF  COSTS) 

ACT,  1895. 

58  Vict.  c.  11. 

An  Act  to  amend  the  law  relating  to  the  Taxation  of  Costs 

under  the  Lands  Clauses  Acts. 

[14th  May,  1895. 

Be  it  enacted,  &c. : 

1 . — ( 1 . )  Where,  under  the  Lands  Clauses  Consoli-    sect.  i. 
dation  Act,  1845,  or  any  Act  incorporating  the  costeoT" 
same,  any  question  of  disputed  compensation  is  ^^^^. 
determined  by  the  verdict  of  a  jury,  or  by  arbi-  tration  to 
tration,  the  costs  of  and  incidental  to  the  inquiry  ^8©*^ 

',  _  1/1  T../    by  master. 

or  to  the  arbitration  and  award  (as  the  case  may 
be)  shall,  if  either  party  so  requires,  be  taxed  and 
settled  as  between  the  parties  by  one  of  the 
masters  of  the  Supreme  Court,  and  such  fees 
shall  be  taken  in  respect  of  the  taxation  as  may 
be  fixed  in  pursuance  of  the  enactments  relating 
to  the  fees  to  be  taken  in  the  offices  of  those 
masters ;  and  all  those  enactments  (including  the 
enactments  relating  to  the  taking  of  fees  by  means 
of  stamps)  shall  extend  to  the  fees  in  respect  of 
such  taxation. 

(2.)  Sect.  45  of  the  Regulation  of  Railways 
Act,  1868,  and  sect.  1  of  the  Lands  Clauses  Con- 
solidation Act,  1 869,  are  hereby  repealed. 

The  first  sub-sect,  of  this  section  is  identical  with  the 
repealed  sect.  1  of  the  L.  0.  A.  18G9,  save  that  the  pro- 
vision for  taxation  is  applied  to  an  inquiry  before  a  jury 
as  well  as^^to  arbitrations. 

J.  B  B 
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Beot.  1.        Sect.  1  of  the  L.  C.  A.  1869  was  not  retrospective,  and 

7    ..         applied  only  to  arbitrations  purely  and  simply  under  the 

tionof*"     L.  0.  Acts,  and  not  to  those  which  included  matters 

sectdon.      which  would  not  be  the  subject  of  arbitration  under  those 

Acts,   excep^i   for    the   agreement    between    the    parties 

{Doulton  V.  Metrop.  Board  of  Works,  1870,  L.  R.  5  Q.  B. 

333). 

Where,  before  the  award  had  been  made,  the  parties  had 
agreed  that  the  company  should  pay  the  costs  of  and 
incidental  to  that  agreement  and  to  the  reference  and  arbi- 
tration, and  of  the  conveyance  of  the  lands  and  premises, 
including  valuers'  and  surveyors'  charges,  and  solicitors' 
charges  as  between  solicitor  and  client,  they  were  held  to 
have  taken  themselves  out  of  the  operation  of  sect.  1  of 
the  Act  of  1859,  and  the  costs  might  be  taxed  under  the 
SoUcitors  Act,  1843  (6  &  7  Vict.  c.  73),  s.  38  {Wombwell 
V.  Corporation  of  Barnsley,  36  L.  T.  708). 
Master  The  master  is  not  bound  under  this  section  to  tax  the 

not  boimd  ^Qg^g  Qf  ^n  arbitration  unless  the  claimant  is  entitled  to 
unleM        costs  under  sect.  34  of  the  Act  of  1845  {Fitzhardinge  v. 
cUimant     Gloucester,  8fc,  Canal  Co.,  1872,  L.  R.  7  Q.  B.  776). 
entitled.         Where  costs  are  taxed  by  a  master  under  this  section, 
the  Court  has  no  jurisdiction  to  review  the  taxation  {Sand^ 
hack  Charity  Trmtees  v.  N.  Staff.  Ry.  Co.,  3  Q.  B.  D.  1 ; 
Owen  V.  i.  Sf  N.  W.  By.  Co.,  1867,  L.  E.  3  Q.  B.  54. 
See  also  sect.  52  of  L.  0.  A.  1845). 

Beet,  a.        2.  This  Act  may  be  cited  as  the  Lands  Clauses 
Short  titie.  (Taxatiou  of  Costs)  Act,  1895. 
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(L)-PURCHASE,  &c.  BY  AGEEEMENT. 


Agreement  for  Sale  and  Purchase  of  Land. 
Memorandum   op  Agreement,  made  this day  of    Forml. 


19 — ,  between  A.  B.  of  (hereinafter  called 


"  the  vendor  ")  of  the  one  part,  and  the Company 

(hereinafter  called  " the  company"),  by  their  agent  C.  D. 

of ,  in  the  county  of ,  land  agent,  of  the  other 

part: — 

(1.)  By  yirtue  of  the  powers  and  subject  to  the  provi-  premiaee 
sions  of  the  [special  Acflf  and  of  the  Acts  incorporated  *^^^»  *^^ 
therewith,  the  yendor  agrees  to  sell,  and  the  company 
agree  to  purchase,  for  the  purposes  of  the  works  autho- 
rised by  the  said  Acts,  for  the  sum  of pounds,  the 

inheritance  in  fee  simple  in  possession,  free  from  incum- 
brances, of  and  in  all  that  piece  of  land,  containing 

or  thereabouts,  situate  in  the  parish  of ,  in  the  county 

of ,  and  being  the  land  and  premises  numbered 

in  the  map  or  plan  and  book  of  reference  thereto  in  respect 
of  the  said  parish  of  the  works  authorised  by  the  said  Acts, 
deposited  at  the  office  of  the  clerk  of  the  peace  for  the  said 
county,  which  premises  are  more  particularly  described  in 
the  schedule  hereunto,  and  delineated  on  the  plan  attached 

hereto,  and  thereon  coloured ,  together  with  all  mines, 

minerals,  timber,  rights,  and  interests  therein  or  thereto 
belonging. 

(2.)  Such  price  shall  include  satisfaction  and  compensation  What  is 
for  all  damage,  loss,  or  inconvenience,  whether  permanent,  J^^^^. 
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Form  1.  temporary  or  recnirring,  occasioned  by  severing  the  property 
purchased  from  the  vendor's  other  property,  or  by  otherwise 
injuriously  affecting  such  other  property  by  the  exercise  of 
the  powers  of  the  said  Act,  and  of  the  Acts  incorporated 
therewith,  and  also  for  all  other  damage  of  every  descrip- 
tion occasioned  by  the  exercise  of  such  powers  and  for 
accommodation  works  of  all  kinds  [if  the  agreement  provides 
for  specif  ed  accommodation  works,  add  "  except  such,  if  any, 
as  are  hereby  specially  provided  for "]  which  might 
otherwise  be  required  to  be  made  or  done  under  the  said 
Acts  for  the  better  enjoyment,  protection,  or  accommoda- 
tion of  the  adjoining  property  and  remainder  of  the  estate 
of  the  vendor.  And  the  vendor  hereby  consents  to  such 
alteration  of  levels  and  works  as  may  be  found  convenient 
in  making  and  maintaining  the  said  works. 
Allowance  (3,)  If  the  measurement  of  the  land,  as  above  stated,  be 
curacy  of  found  inaccurate,  a  proportionate  addition  or  allowance 
mrat^^"    shall  be  paid  or  allowed  by  either  party,  as  the  case  may 

require. 

Sale  is  (4.)  The  premises  are  sold  subject  to  all  quit  and  other 

ease-         rents,  incidents  of  tenure,  and  easements  affecting  the 

meats,  &c.  game,  and  subject  also  to  existing  tenancies  [or  to   an 

indenture  of  lease  dated,  &c.,  and  made  between,  &o., 

whereby  the  premises  were  demised,  &o.    ( Where  part  only 

of  lands  in  lease  are  taken,  provisio7i  must  he  made  for  appor^ 

tioning  the  rent)']. 

•nUe  and        (5.)  The  Vendor  shall  within days  from  the  date 

hereof  deliver  to  the  solicitors  of  the  company  an  abstract 
of  title  to  the  premises  hereby  agreed  to  be  sold,  but  to 
such  extent  only  as  they  shall  require,  and  shall  produce 
the  deeds  and  muniments  of  title  and  other  evidences  in 
proof  of  the  same,  and  the  vendor  and  other  necessary 
parties  shall  execute  proper  conveyances  to  the  company, 
or  as  they  may  direct,  of  the  premises,  with  the  usual 
statutory  covenants  for  title  and  the  usual  acknowledg- 
ment for  production,  and  undertaking  for  the  safe  custody, 
of  deeds  and  documents  not  handed  over. 


convey- 
ance. 
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(6.)  The  company  shall  be  at  liberty  (subject  to  the    Forml. 
existing  tenancies)  to  take  possession  of  the  premises  at  pogg^g. 
anytime  hereafter,  and  if  required  they  shall,  before  taking  ^^^^ 
possession,  pay  the  said  purchase  and  compensation  money 

into  the Bank  in  the  joint  names  of  the  vendor  and 

of  the  company  or  their  nominee,  where  the  same  is  to 
remain  at  the  risk  of  the  company  until  the  purchase  shall 
be  completed,  whereupon  it  shall  be  paid*  to  the  vendor,  or 
other  parties  entitied  thereto,  or  otherwise  into  Court  for 
their  benefit  as  provided  by  the  said  Acts.  But  such  entry 
shall  not  be  an  acceptance  of  title,  and  the  company  shall 
be  entitled  to  any  interest  allowed  by  the  said  bank. 

(7.)  The  purchase  shall  be  completed  on  or  before  the  Comple- 
day  of next,  at  the  offices  of  Messrs. at   ^^^* 


(8.)  The  company  shall  pay  to  the  vendor,  or  other  Interest, 
parties  entitled  thereto,  interest  at  the  rate  of  five  per  cent, 
per  annum  on  such  purchase  and  compensation  money,  or 
on  so  much  thereof  as  shall  remain  unpaid  (notwithstanding 
any  deposit  thereof  as  aforesaid)  from  the  said  [day  fixed 
for  compktion']^  or  from  the  time  of  their  taking  possession 
(whichever  shall  first  happen),  until  the  completion  of  the 
purchase  and  payment  of  the  said  purchase  and  compensa- 
tion money  or  the  balance  thereof.     All  rates,  taxes,  and  Ont- 
other  outgoings  (to  be  apportioned,  if  necessary)  shall  be  ^°^^- 
paid  by  the  vendor  until  completion  or  taking  possession 
as  aforesaid  (whichever  shall  first  happen). 

(9.)  The  vendor  shall  release  to  the  company  any  right  Release  of 
of  pre-emption  that  he  may  be  entitled  to  under  the  Lands  ^^'  ^' 
Clauses  Consolidation  Act,  1845,  in  respect  of  the  premises  emption. 
hereby  agreed  to  be  sold. 

(10.)  The  land  tax  and  rent  charge  in  lieu  of  tithes  (if  Land  tax, 
any)  shall  be  apportioned  rateably  between  the  land  sold  **^' 
to  the  company  and  the  other  land  of  the  vendor  charged 
therewith. 

(11.)  In  case  the  company  shall  at  any  time  before  the  l^more 
actual  completion  of  the  works  authorized  by  the  said  Act  quired." 
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Form  1.  require  for  the  purposes  thereof  any  additional  land  be- 
longing  to  the  vendor,  adjoining  or  near  to  the  land 
hereby  agreed  to  be  sold,  the  same  shall  be  taken  and  paid 

for  by  the  company  after  the  rate  of  £ per  acre, 

without  any  further  payment  for  or  in  respect  of  severance 
or  other  damage  or  instead  of  accommodation  works,  and 
all  stipulations  and  provisions  of  this  agreement,  so  far  as 
applicable,  shall  be  deemed  to  extend  to  such  additional 
land  as  if  it  were  included  in  the  sale  and  purchase  hereby 
specially  agreed  on. 

Costs.  (12.)  The  company  shaU  pay  the  sum  of  £ in 

respect  of  the  vendor's  costs  of  this  agreement  and  pre- 
liminary thereto,  and  shall  also  pay  the  vendor's  costs  of 
deduciDg  and  verifying  the  title  and  of  the  conveyance  to 
the  company,  as  provided  by  the  Lands  Clauses  Con- 
solidation Act,  1845. 
As  witness  the  hands  of  the  said  A.  B.  and  C.  D. 

(Signed) . 


Agreement  for  Sale  and  Purchase  in  consideration  of 

an  Annual  Rent-charge. 

Forms.        MEMORANDUM  OF  AGREEMENT  made  this day  of 

,  19 — ,  between  A.  B.  of  (hereinafter  called 

"the  vendor")  of  the  one  part,  and  the Company 

(hereinafter  called  "  the  compauy  ")  by  their  agent  C.  D. 

of of  the  other  part : — 

^^^"  (1.)  By  virtue  of  the  powers  and  subject  to  the  pro- 
amount  of  visions  of  the  [special  Acf\  and  of  the  Acts  incorporated 
^2|^'  therewith,  the  vendor  agrees  to  sell  and  the  company 

agree  to  purchase,  for  the  purposes  of  the  works  authorized 
by  the  said  Acts,  in  consideration  of  an  annual  rent  charge 

of  £ to  be  made  payable  and  secured  as  hereinafter 

mentioned,  the  inheritance  in  fee  simple  in  possession  free 
from  incumbrances  of  and  in  all  that  piece  of  land  [continue 
a%  in  Clause  1  of  Form  1]. 


goings. 
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(2.)  The  said  rent  charge  shall  oommenoe  on  the Form  2. 

day  of ,  19 — ,  or  on  such  earlier  day  as  the  company  c^m- 

take  possession  of  the  premises  or  of  any  part  thereof,  and  "le^ice- 

shall  be  payable  half-yearly  on  the day  of and  payment 

the day  of in  each  year,  and  shall  be  charged  g^^L 

and  recoverable  in  manner  specified  by  sect.  11  of  the  for  rent- 
Lands  Clauses  Consolidation  Act,  1845.    For  the  purpose  °  ^^^' 
of  the  first  half-yearly  payment  the  rent  charge  shall,  if 
necessary,  be  apportioned. 

(3.)  The  company  shall  be  at  liberty,  subject  to  existing  Poases- 
tenancies,  at  any  time  hereafter  to  take  possession  of  the  **°^* 

premises  on  giving days'  notice  in  writing  to  the 

vendor.     All  rates,  taxes,  and  other  outgoings  shall  be  Out- 
paid,  and  all  rents  received,  by  the  vendor  up  to  the  time 
when  the  rent  charge  becomes  payable,  such  sums  to  be 
apportioned  if  necessary. 

lAdd  Clauses  (2),  (4),  (5),    (9),   (10)  and  (12)  from 
Form  1.] 

As  witness,  &c. 

(Signed) . 


Nomination  of  Surveyors  under  Sect  9. 

The Company  and  A.  B.  (landotcner),  TormZ. 

Whbreas  under  and  by  virtue  of  the  provisions  of 
[special  Acf]  and  of  the  Acts  incorporated  therewith,  the 

Company  are  authorized  to^  purchase  and  take  for  the 

purpose  of  the  said  Acts  the  hereditaments  described  in 
the  schedule  hereunder  written,  and  the  said  company 
have  agreed  with  the  said  A.  B.,  that  the  purchase  money 
and  compensation  to  be  paid  by  the  said  company  for  the 

purchase  thereof  shall  be  the  sum  of  £ .    And  whereas 

the  said  A.  B.,  being  {describe  the  nature  of  his  interest  or 
state  hi^  incapacittf\y  is  not  empowered  to  sell  except  under 
the  provisions  contained  in  the  Lands  Clauses  Consolida- 
tion Act,  1845,  the  same  being  one  of  the  Acts  incorporated 
with  the  said  above-named  Act,  and  under  sect.  9  of  the 
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Form  8.  said  Lands  Clauses  Consolidation  Act,  1845,  it  is  requisite 
that  the  purchase  money  and  compensation  to  be  paid  for 
any  lands  taken  from  any  party  under  any  disability  or 
incapacity,  and  not  having  power  to  sell  or  convey  such 
lands  except  under  the  provisions  of  such  Acts,  shall  not 
be  less  than  shall  be  determined  by  the  valuation  of  two 
able  practical  surveyors,  one  to  be  nominated  by  the 
said  company,  the  other  by  the  said  A.  B.  Now, 
therefore,  in  pursuance  of  and  in  obedience  to  the 
directions  of  the  said  9th  sect,  of  the  said  Lands  Clauses 

Consolidation   Act,   1845,  we  the  said  Company 

do  hereby  nominate  on  our  behalf  C.  D.,  of  ,  an 

able  practical  surveyor,  and  the  said  A.  B.  does  hereby 

nominate  on  his  behalf  E.  F.,  of ,  an  able  practical 

surveyor,  for  the  purpose  of  determining  by  their  valua- 
tion what  is  the  value  of  the  fee  simple  of  and  in  the  said 
hereditaments  and  premises  comprised  in  the  said  schedule, 
with  all  the  appurtenances  thereto  belonging  (except  mines 
and  minerals),  including  compensation  for  all  damage  or 
injury  to  be  sustained  by  the  said  A.  B.  by  reason 
of  the  severing  of  the  lands  purchased  from  the  other  lands 
belonghig  to  the  same  estate,  or  otherwise  injuriously 
affecting  such  other  lands  by  the  exercise  of  the  powers 
of  the  said  Acts. 

Given  under  the  common  seal  of  the  above-named 

Company  and  under  the  seal  of  the  said  A.  B.  this 

day  of ,  19 — . 

The  Schedule  above  referred  to. 

All  the  piece  or  parcel  of  land  situate,  lying,  and  being 

in  the  parish  of ,  in  the  county  of ,  containing 

together  by  admeasurement  or  thereabouts,   which 

said  piece  or  parcel  of  land  is  numbered in  the  plan 

and  book  of  reference  in  respect  of  the  parish  of  , 

deposited  at  the  office  of  the  clerk  of  the  peace  for  the 

county  of  ,  in  connection  with  the  application  to 

Parliament  for  the  said  [^eciaQ  Act. 
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Valuation  of  Surveyors. 

In  pursuance  of  the  nomination  annexed  hereto,  we,    Form  4. 
0.  D.  and  E.  F.>  the  surveyors  mentioned  in  the  said 
nomination,  have  determined,  and  we  do  hereby  certify, 

that  the  sum  of  £ is  the  value  of  the  hereditaments 

and  premises  described  in  the  schedule  to  the  said  nomina- 
tion and  all  the  appurtenances  thereunto  belonging  (except 
mines  and  minerals),  in  fee  simple,  in  possession,  free  from 
incumbrances,  including  compensation  for  all  damage  or 
injury  to  be  sustained  by  the  said  A.  B.  by  reason 
of  the  severing  of  the  land  purchased  from  the  said  other 
lands,  or  otherwise  injuriously  affecting  such  other  lands 
by  the  exercise  of  the  powers  of  the  [^special  Act].  And 
we  declare  this  our  valuation  to  be  correct. 

In  witness  whereof  we  have  hereunto  set  our  hands  this 
day  of ,  19 — . 

Witness  to  the  signature  of  the  said  0.  D. 
Witness  to  the  signature  of  the  said  E.  F. 


Agreement  for  Sale  at  a  Price  to  he  settled  by  a  Single 
Arbitrator.     Waiver  of  Objection  to  Arbitrator. 

Articles  of  Agreement,  made  the day  of  ,    Form  6. 

19 — ,  between  A.  B.,  of  ,  in  the  county  of  

(hereinafter  called  "the  vendor"),  of  the  one  part,  and  the 
— : —  Company  (hereinafter  called  "the  company"),  of 
the  other  part. 

(1.)  By  virtue  of  the  powers  and  subject  to  the  provi-  Premisofl 
sions  of  the  [special  Act]  and  of  the  Acts  incorporated  **° 
therewith,  the  vendor  shall  sell  and  convey  to  the  com- 
pany, for  the  purposes  of  the  works  authorized  by  the 
said  Act,  for  the  consideration  in  money  to  be  ascertained 
as  next  hereinafter  provided,  the  inheritance  in  fee  simple 
in  possession  of  and  in  the  piece  of  land  and  buildings 
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Form  5.    thereon,  situate  in  the  parish  of  ,  in  the  oetmty  of 


containing  or  thereabouts,  numbered 


in  the  map  or  plan  and  book  of  reference  thereto  in 
respect  of  the  said  parish  of  the  works  authorized  by  the 
said  Act  deposited  with  the  clerk  of  the  peace  for  the  said 
county,  which  premises  are  more  particularly  described  in 
the  schedule  hereto,  and  delineated  on  the  plan  attached 

hereto,  and  thereon  coloured ,  with  all  mines,  minerals, 

timber,  rights  and  interests  therein  or  thereto  belonging. 

Considera-       (2.)  The  consideration  in  money  to  be  paid  by  the  oom- 

deter-^  ®   pany  to  the  vendor  for  the  purchase  of  the  fee  simple  in 

mnied  by    possession,  free  from  incumbrances,  of  and  in  the  said  land 

lion.  and  buildings,  and  as  compensation  for  all  damage;  loss,  or 

inconvenience,  whether  permanent,  temporary,  or  recurring, 

occasioned  by  severance  or  otherwise  by  the  execution  of 

the  company's  works,  shall  be  determined  by  the  award  of 

C.  D.,  of ,in  pursuance  of  his  appointment  as  a  single 

arbitrator  next  hereinafter  contained,  and  in  which  tiie 
vendor  and  the  company  concur ;  and  the  said  parties  re- 
spectively do  hereby  waive  any  objection  to  the  said  arbi- 
trator by  reason  of  his  being  a  shareholder  of  the  company. 
Appoint-  (3.)  The  vendor  and  the  company,  by  virtue  and  in 
w-Wtrator.  ©xercise  of  the  provisions  of  the  Lands  Clauses  Consolida- 
tion Act,  1845,  and  of  all  other  powers  and  authorities 
enabling  them  respectively,  hereby  nominate,  constitute, 
and  appoint  the  said  C.  D.  to  be  the  single  arbitrator,  to 
whom  the  consideration  in  money  to  be  paid  by  the  com- 
pany for  the  said  piece  of  land  and  building  and  for  com- 
pensation as  aforesaid  shall  be  referred,  and  it  is  agreed 
that  all  the  provisions  in  the  Lands  Clauses  Consolidation 
Act  aforesaid  contained,  and  applicable  in  that  behalf 
(including  the  provisions  of  sect.  34  as  to  costs),  shall 
extend  and  apply  to,  and  shall  be  observed  with  regard  to 
the  arbitration  agreed  upon  by  these  presents. 

Title,  pay-       (4.)  The  vendor,  within calendar  months  after  he 

ooBte  and  shall  have  received  notice  of  the  decision  of  the  said  C.  D. 
comple-     Qj^  jj^Q  matters  hereby  referred  to  him,  shall  show  to  the 

tion.  " 
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satisf aotion  of  the  company  a  title  to  the  said  premises,    7onii  6. 
and  will,  on  payment  of  the  amount  of  the  award,  execute 
or  procure  to  be  executed  proper  conveyances  thereof  to 

the  company,  and  will,  within calendar  months  after 

he  shall  have  received  notice  of  such  award,  pay  such  costs 
(if  any)  as  he  shall  thereby  be  directed  to  pay.  The  com- 
pany shall,  within  one  calendar  month  of  such  decision  as 
aforesaid,  pay  such  costs  (if  any)  as  they  shall  be  thereby 
directed  to  pay. 

(5.)  This  agreement  shall  not  prejudice  the  company's  Entry, 
statutory  right  of  entry  on  the  said  premises,  and  for  the 

purpose  of  such  entry  the  sum  of  £ shall  be  taken  to 

be  the  amount  claimed  by  the  vendor  for  purchase  money 
and  compensation  in  respect  of  the  said  premises. 

\_Add  Clause  12  from  Form  1.] 

In  witness,  &c. 


Receipt  for  Campensation  {Short  Form). 

\_Title  of  undertaking  J] 

I,  A.  B.,  do  hereby  acknowledge  that  I  have  received  the    rormB. 
sum  of  £ in  full  for  all  claims  and  demands  for  pur- 
chase money  and  compensation,  costs,  charges,  and  ex- 
penses against  the Company,  in  respect  of  my  estate 

or   interest   in   the    premises   known    as   ,  in  the 

county  of ,  by  reason  of  the  exercise  of  the  powers  of 

the  [special  Act]^  and  the  construction  of  the  works  thereby 
authorized. 

Dated  this day  of ,  19 — . 

{Signed) . 


Receipt  for  Compensation. 

[^Title  of  undertaking. "] 

Received  this day  of ,  19 — ,  of  the  Form  7. 

Gompanyi  the  sum  of pounds,  for  the  purchase,  free 
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Form  7.  from  all  incumbrances,  of  all  the  term,  estate  and  interest 
of  me  the  undersigned  in  the  premises  hereinafter  de- 
scribed, and  as  compensation  for  all  consequential  and 
other  damage  and  injury  sustained  or  to  be  sustained  bj 
reason  of  the  company  taking  or  using  the  said  premises 
under  the  powers  and  for  the  purposes  of  the  [special  Act], 
And  I  imdertake,  at  the  request  and  cost  of  the  company, 
at  any  time  on  being  required  by  them,  to  execute  an 
assignment  to  them  or  as  they  may  direct  of  the  said  pre- 
mises for  all  my  term,  estate  and  interest  therein,  subject 
to  the  rent  and  conditions  on  which  I  hold  the  same,  and 
I  also  undertake  to  give  the  company  possession  of  the 
said  premises. 


No.  on  Flan  de- 
posited for  the 
Parish  of 


Description  and 

Situation  of  the 

Property. 


Term  or  Interest. 


Special  Stipula- 
tions and  Con- 
ditions, if  anj. 


Purchase  money  and  compensation  £• 


{Signed) 


Yfitm  8. 


Agreement  for  Payment  hy  Instalments  in  a  Case  of 

Defective  Title. 

Memorandum  of  Agreement,  made  this  • day  of 

,  19 — ,  between  A.  B.,  of ,  of  the  one  part,  and 

the Company  (hereinafter  called  "the  company"), 


of  the  other  part.     Whereby  it  is  agreed  as  follows : — 

(1.)  The  said  A.  B.,  in  consideration  of  £ paid  to 

him  by  the  company  on  the  signing  hereof,  and  of  the 
further  payments  hereafter  agreed  to  be  made  by  the  com- 
pany, doth  hereby  agree  to  assign,  and  doth  hereby  assign 
to  the  company,  with  inmiediate  possession  thereof,  all 
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his  estate  and  interest  (being  the  residue  of  a  term  which    Porm  8. 

will  expire  on  the ,  19 — )  of  and  in  the  hereditaments 

[describe  the  premises  as  in  Form  1]. 

(2.)  The  company  shall  during  the  residue  of  the  said 
term,  so  long  as  thej  shall  continue  in  undisturbed  posses- 
sion of  the  said  premises,  pay  to  the  said  A.  B.,  his 

executors,  administrators,  or  assigns,  the  sum  of  £ on 

the day  of in  every  year,  beginning  with  the 

year  19 —  and  ending  with  the  year  19 — ,  being  the  last 
year  of  the  residue  of  the  said  term,  such  sum,  however, 
not  to  be  apportionable  in  the  event  of  the  company 
ceasing  to  have  possession  between  two  of  the  said  days  of 
payment. 

In  witness,  &c. 


Agreement  for  Sale  of  Land  for  a  Railway  and  {in 
severed  pieces)  for  Piers  of  Arches. 

Memorandum  of  Agreement,  made  this day  of   ^o"^^- 

-,  19 — ,  between  A.  B.,  of (hereinafter  called 


"  the  vendor  "),  of  the  one  part,  and  0.  D.,  of ,  in  the 

county  of ,  as  agent  for  and  on  behalf  of  the 

Company  (hereinafter  called  "the  company"),  of  the 
other  part. 

(1.)  By  virtue  of  the  powers  and  subject  to  the  provi-  Purchase 
sions  of  the  [special  Actl^  and  of  the  Acts  incorporated  there-  ?ix  g^^^j.^ 
with,  the  vendor  agrees  to  sell  (notwithstanding  anything  lor  rail- 
to  the  contrary  in  the  said  Acts  contained),  and  the  com-  J^iji 

pany  agree  to  purchase,  for  the  sum  of  £ ,  the  inherit-  ^^t^f 

ance  in  fee  simple  of  and  in  all  those  pieces  or  parcels  of  piers  of 

land,  containing  by  admeasurement  or  thereabouts,  ^^  ®** 

situate  in  the  parish  of ,  in  the  county  of ,  more 

particularly  described  in  the  Schedule  hereto,  and  de- 
lineated on  the  plan  attached  hereto,  and  therein 
coloured  red  [lands  purcliased  entire']  and  green  [severed 

J.  c  c 
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Pom  9.  pbts  purchased  for  piers  of  arches'],  together  with  all  rights 
and  interests  in  the  said  several  pieces  and  parcels  of  land 
(except  mines  and  minerals,  and  tenants'  interest),  free 
from  incumbrances,  except  tithes  and  land  tax  (if  any), 
for  the  purposes  of  the  \_Hndertaktng']  and  the  works  con- 
"  nected  therewith,  such  sum  to  include  full  compensation 
for  the  value  thereof,  and  for  all  damage  sustained  by  the 
vendor  by  reason  of  the  severing  of  the  property  purchased 
from  the  vendor's  other  property  by  the  exercise  of  the 
powers  of  the  said  Acts,  and  also  for  the  right  of  pre- 
emption of  the  said  lands  and  premises,  or  any  part  thereof, 
in  the  event  of  the  same  becoming  superfluous  land,  and 
to  be  in  full  satisfaction  for  all  bridges  or  ways  (if  any), 
either  over,  under,  or  across  the  said  railway,  except  sudi 
as  are  hereby  specially  provided  for. 
Liberty  to  (2.)  The  vendor,  for  the  consideration  aforesaid,  further 
beyond  agrees  to  grant,  and  the  company  to  purchase,  full  right 
piers.  and[  liberty  for  themselves  and  any  persons  authorized  by 
them  to  construct  the  necessary  arches  and  upper  portion 
of  their  railway  works  over  the  land  remaining  the  pro- 
perty of  the  vendor,  lying  between  the  said  pieces  of  land 
coloured  green  on  the  said  plan,  and  to  maintain  the  same 
in  good  condition  and  repair,  and  with  liberty  so  to  con- 
struct and  maintain  the  said  arches  and  upper  portions  of 
the  railway  works  aforesaid,  that  the  same  may  project 
beyond  the  limits  of  the  said  pieces  of  land  coloured  green 
over  the  land  remaining  the  property  of  the  vendor,  his 

heirs  and  assigns,  to  any  extent  not  exceeding feet 

on  each  side  thereof ;  And  also  full  right  and  liberty  to 
maintain  the  footing  of  each  pier  when  constructed ;  And 
also  full  and  free  liberty  and  power  for  the  company  at  all 
reasonable  times,  with  surveyors,  workmen,  horses,  carts, 
and  waggons,  to  enter  into  and  upon  so  much  and  buoIx 
part  or  parts  of  the  residue  of  the  lands  belonging  to  the 
said  vendor  as  adjoin  the  said  pieces  of  land  coloured  green 
on  the  said  plan  as  may  be  requisite  or  necessary  for  the 
purpose  of  constructing,  and  from  time  to  time  maintain- 
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ing  and  repairing,  the  said  arches  and  the  works  connected  rorm9. 
therewith,  the  company  from  time  to  time  making  full 
compensation  and  satisfaction  to  the  vendor  for  all  damage 
or  injury  which  may  he  done  or  occasioned  to  the  said 
lands  other  than  the  pieces  of  land  hereby  agreed  to  be 
purchased,  or  any  erections,  buildings,  or  other  property 
or  works  for  the  time  being  standing  or  being  thereon,  by 
or  by  reason,  or  in  consequence,  of  the  exercise  of  the 
liberty,  power,  or  authority  hereby  agreed  to  be  granted, 
or  any  of  them,  except  that  the  company  shall  not  pay 
any  compensation  by  reason  of  the  first  construction  of  the 
said  railway.  And  also  the  full  and  free  right,  liberty, 
and  power  to  construct,  maintain,  and  use  a  bridge  for  the 
purpose  of  carrying  their  railway  over  the  occupation  road, 
No. on  the  said  plan,  and  for  the  purposes  last  afore- 
said, as  well  as  that  hereinafter  mentioned,  full  and  free 
right,  liberty,  and  power  for  the  company,  at  all  reason- 
able  times,  with  servants,  workmen,  horses,  carts,  waggons, 
and  other  vehicles,  to  enter  into  and  upon  so  much  of  the 

said  occupation  road  as  is  distinguished  by  a colour 

on  the  said  plan,  and  to  lower  the  level  thereof  so  as  to 
give  a  clear  headway  for  their  bridge  of  not  less  than 

feet.    Provided,  nevertheless,  that  in  so  doing  they 

shall  not  make  the  said  road  in  any  part  of  steeper  in- 
clination than on  the  south  side  of  the  railway,  and 

on  the  north  side  thereof. 

(3.)  The  vendor  hereby  undertakes,  within  days  Abatract. 

from  the  date  hereof,  at  the  expense  of  the  company,  to 
deliver  to  their  solicitor  an  abstract  of  title  of  the  said 
premises  hereby  sold,  and  produce  the  deeds  and  muni- 
ments of  title  and  other  evidences  in  proof  of  the  same, 
but  to  such  extent  as  the  solicitor  of  the  company  shall 
require,  and  not  further,  and  the  vendor  and  all  other 
necessary  parties  shall  and  will  make  and  execute  all 
proper  and  necessary  conveyances  to  the  company  as  they 
shall  require  of  the  said  lands  and  premises,  with  acknow- 
ledgments of  the  right  to  production,  and  undertakings 

cc2 
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Form  9.  for  safe  custody,  of  deeds  or  other  muniments  of  title  not 
handed  over  to  them,  aooording  to  the  usual  practice  on 
purchase  of  land. 

Comple-  (4.)  Tlie  said  purchase  shall  be  completed,  and  the  said 
purchase  and  compensation  money  shall  be  paid  to  the 
vendor,  or  as  provided  by  the  said  Acts,  on  or  before  the 

day  of  — —  next,  on  which  day  the  company  shall 

be  entitled  to  possession  of  the  estate  of  the  vendor  in  the 
said  land ;  but  if  from  any  cause  the  purchase  shall  not 
be  completed,  nor  the  purchase  and  compensation  money 
paid  on  that  day,  then  the  company  shall  pay  interest  for 

the  same  at  the  rate  of  £ per  centum  per  annum  from 

that  day  to  the  day  of  payment :  Provided,  nevertheless, 
that  the  company  shall  be  at  liberty  to  take  possession  at 
any  time  hereafter  of  the  estate  of  the  vendor  in  the  said 
lands,  and  in  that  case  they  shall  pay  to  the  vendor  interest 
at  the  rate  of  £ per  centum  per  annum  on  such  pur- 
chase and  compensation  money  from  the  time  of  their 
taking  possession  until  payment  thereof;  and  the  company 
shall,  if  required  by  the  vendor,  before  taking  possession 
of  the  said  lands,  deposit  the  amount  of  purchase  and 

compensation  money  at  the  Bank  of  ,  in  the  joint 

names  of  the  vendor  and  the  secretary  for  the  time  being 
of  the  company. 

Land  tax,  (5,j  The  land  tax  and  rent  charge  in  lieu  of  tithes  (if 
any)  shall,  at  the  expense  of  the  company,  be  apportioned 
between  the  land  sold  to  the  company  and  the  remainder 
of  the  estate  of  the  vendor  charged  therewith. 

^^***  (6.)  The  company  shall  pay  to  the  vendor  the  sum  of 

£ for  the  expenses  of  and  incident  to  the  negotiatioa 

of  the  said  purchase  and  completing  this  agreement,  in 
addition  to  such  costs  as  he  shall  be  entitled  to  under  the 
provisions  of  the  Lands  Clauses  Consolidation  Act,  1845. 
As  witness,  &c. 
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The  Scheditle  hereinbefore  referred  to. 


Form  9. 


Parish.       Number  on  Flan. 


Description  of 
Property. 


Quantity  Purchased. 


a.      r.      p. 


Agreement  for  Sale  of  Mines. 


Memorandum  of  Agreement,  made  the 

19 — ,  between  A.  B.  of  (hereinafter  called 


day  of   Form  10. 


"the  vendor"),  of  the  one  part,  and  the Company 

(hereinafter  called  "  the  company  "),  of  the  other  part. 

(1.)  The  vendor,   as    the    owner    of    the  mines   and  Mines 
minerals  lying  under  the  plot  of  land  hereinafter  de-  ^^,*°^ 
scribed,  agrees  to  sell  to  the   company,  who  agree  to 

purchase,  at  the  price  of  £ ,  and  upon  the  conditions 

hereinafter  contained,  all  that  bed  of  coal  called  the , 


lying  and  being  within  and  under  all  that  parcel  of  land 
situate  in  the  parish  of ,  in  the  county  of ,  con- 
taining by  superficial  measurement ,  all  which  said 


390  LANDS  CLAUSES  CONSOLIDATION  ACTS. 

7orm  10.   mines  are  more  particularly  delineated  and  shown  on  the 


'  plan  hereto  annexed  and  thereon  coloured . 

Title.  (2.)   \_Insert  clause  as  to  evidence  of  title  and  conveyance^ 

see  Clause  5  of  Form  1.] 
Comple-         (3.)  The  purchase  shall  he  completed,  and  the  purchase 

money  paid  on  the  day  of  ,  19 — ,  and  any 

purchase  money  then  unpaid  shall  hear  interest  at  four 

per  cent,  per  annum  from  that  day  until  paid. 

mentor         ^^'^  ^^®  Company  shall  not  have  any  right  or  easement, 

working     whether  for  the  purpose  of  working  the  said  mines  or  other- 

adjoining   "Wise,  over  the  surface  of  the  adjommg  property  of  the 

property,     yendor. 

Costs.  (5^  The  said  purchase  money  shall  include  the  costs  of 

the  surveyor  of  the  vendor ;  but  the  said  company  shall 
pay  the  whole  of  the  costs  of  the  vendor's  solicitors  of  and 
incidental  to  this  sale  and  this  agreement,  and  the  title 
and  conveyance  in  pursuance  thereof  [or  insert  Clause  12 
from  Form  1]. 

In  witness,  &o. 


Agreement  for  Sale  of  Freehold  and  Leasehold  Interest 

in  Mines. 

yorm  11.       Memorandum  of  Agreement,  made  the day  of 

,  19 — ,  between  A.  B.,  of  ,  of  the  first  part, 

C.  D.,  of ,  of  the  second  part,  and  the Company 

(hereinafter  called  "the  company"),  by  E.  F.,  of , 

their  agent,  of  the  third  part.  Whereas  the  said  A.  B.  is 
entitled  to  the  freehold  in  fee  simple  of  and  in  the  mines 
and  minerals  hereinafter  described,  and  intended  to  be 
hereby  conveyed,  subject  to  a  lease  thereof,  to  the  said 

C.  D.,  for  the  term  of years  from  the day  of , 

19 — .    And  whereas  the  said  0.  D.  is  now  entitled  to  the 
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said  mines  and  minerals  for  the  unexpired  residue  of  the   Form  11. 
said  term.     Now  it  is  hereby  agreed  as  follows : — 

(1.)  The  said  A.  B.  &  G.  D.  (hereinafter  called  "  the  ^{^^^^ 
vendors  ")  agree  to  sell  to  the  company  and  the  company  price, 
agree  to  purchase  at  the  price  of  £ for  the  rever- 
sionary freehold  interest,  and  £ for  the  said  leasehold 

interest,  and  upon  the  conditions  hereinafter  contained, 
the  freehold  in  fee  simple  in  possession  of  and  in  all  those 
mines,  veins,  strata,  and  seams  called  or  known  by  the 

names  of  ,  lying  and  being  in  and  under  the  lands 

situate  at ,  more  particularly  described  in  the  schedule 

hereto,  and  coloured in  the  plan  endorsed  hereon. 

(2.)   [Insert  clause  providing  for  evidence  of  title.']  Title. 

(3.)  The  purchase  shall  be  completed  and  the  purchase  Comple- 

money  paid  on  the  day  of  ,  19 — ,  and  any  *^°^* 

purchase  money  then  unpaid  shall  bear  interest  at  four 
per  cent,  per  annum  from  that  day  imtil  paid. 

(4.)  On  payment  of  the  purchase  money  together  with  Convey- 
any  interest  which  may  be  due  thereon  as  aforesaid,  the  ^^^' 
vendors  and  all  other  necessary  parties  shall  execute  all 
proper  conveyances  of  the  said  mines  to  the  company. 

(6.)  The  vendors  shall  be  entitled  to  retain  all  deeds  Retention 
which  do  not  exclusively  relate  to  the  mines  and  minerals  ^    ®®    " 
hereby  agreed  to  be  sold,  but  shall  give  the  usual  acknow- 
ledgment and  undertaking  for  production  and  safe  custody. 

(6.)  The  company  shall  pay  the  vendors'  costs  of  their  Coste. 
solicitor  of  preparing  this  agreement,  and  of  and  incident 
to  the  investigation  of  the  title  and  execution  of  the  con- 
veyances in  pursuance  therefore,  and  also  a  fee  of  £ 

for  their  surveyor. 

Ab  witness,  &o. 

[The  Schedule  above  referred  to.] 
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Agreement  for  Easement.     Light  and  Air. 

Porm  12.       Memorandum  of  Agreement,  made  this day  of 

,  19 — ,  between  the  Company  (hereinafter  called 

"the  company"),  of  the  one  part,  and  A.  B.  of ,  of 

the  other  part.     Whereby  it  is  agreed  as  follows : 

(1.)  The  company  will  permit  the  said  A.  B.  to  enjoy, 
without  obstruction,  the  light  and  air  appurtenant  to  the 
premises  of  the  said  company,  at  the  [specify  windows^  ^^.], 

now  opened  in  the  wall  of  the of  the  said  A.  B., 

which  said  [windowSy  SfcJ]  overlook  the of  the  said 

company,  and  are  shown  on  the  plan  hereunto  annexed, 
and  thereon  coloured . 

(2.)  So  long  as  the  said  A.  B.  continues  to  enjoy  the 
permission  aforesaid,  he  will  pay  to  the  company,  their 

successors  and  assigns,  the  sum  of ,  on  the day 

of in  every  year,  the  first  payment  to  be  made  on 

the day  of ,  19 — . 

(3.)  The  company,  their  successors  or  assigns,  shall  at 
any  time  hereafter  be  at  liberty  to  withdraw  the  said  per- 
mission to  enjoy  the  light  and  air  at  the  premises  afore- 
said, giving  months'  notice,  in  writing,  to  the  said 

A.  B.,  his  heirs  or  assigns,  and  on  the  expiration  thereof 
the  said  privilege  shall  absolutely  cease  and  determine, 
and  the  company  shall  be  reinstated  in  all  their  former 
rights  in  respect  thereof. 

In  witness,  &c. 


Lease  of  Land  for  Purpose  of  obtaining  Ballast. 

Porm  18.       This  Indenture,  made  the  day  of ,  19 — , 

between  A.  B.   (hereinafter  called  "the  lessor,"  which 
expression,  where  the  context  so  admits,  shall  include  his 

heirs  and  assigns),  of  the  one  part,  and  the Company 

(hereinafter  called  the    "company,"    which  expression. 
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where  the  context  so  admits,  shall  include  their  successors  Form  13. 
and  assigns),  of  the  other  part:  Whereas  the  lessor  is 
seised  of  or  entitled  to  the  lands  and  hereditaments  herein- 
after described ;  And  whereas  the  company,  being  desirous 
of  acquiring  possession  of  the  said  lauds  for  the  purpose  of 
obtaining  ballast  and  sand  and  gravel  out  of  the  same  for 
the  purposes  of  their  undertaking,  have  contracted  and 
agreed  with  the  lessor  for  a  lease  of  the  said  lands  for  the 

term  of  years,  commencing  from  the  day  of 

,  19 — ,  at  and  under  the  yearly  rents  and  other  pay- 
ments, covenants,  provisions,  stipulations,  and  agreements 
hereinafter  reserved  and  contained  concerning  the  same. 
Now  This  Indenture  Witnesseth  that,  in  consideration  of 
the  yearly  rents  and  other  payments,  covenants,  and 
agreements  hereinafter  reserved  and  contained,  and  on  the 
part  of  the  company  to  be  paid,  performed,  and  observed, 
the  lessor  doth  hereby  demise  unto  the  company  all  that  Deecrip- 
piece  or  parcel  of  land  situate,  lying,  and  being  in  the  lands, 
parish  of ,  in  the  county  of ,  containing  by  ad- 
measurement   A. R. p.  or  thereabouts,  and 

more  particularly  delineated  on  the  plan  thereof  drawn  on 

the  margin  of  these  presents,  and  therein  coloured , 

with  full  power  and  authority  to  and  for  the  company.  Power 
and  their  successors,  agents,  and  servants,  at  all  times  baSLt. 
during  this  demise,  to  dig  to  any  depth  for,  and  to  get, 
take,  and  carry  away,  ballast  and  sand  and  gravel  from 
the  said  land  hereby  demised,  for  their  own  use  and 
benefit,  except  and  reserving  unto  the  lessor  (subject  to 
the  provisions  of  the  Ground  Game  Act,  1880),  all  game 
and  rabbits,  and  the  right  of  shooting  and  sporting  in  and 
over  the  land  and  hereditaments  hereby  demised;     To  Term, 
hold  the  said  premises  hereby  demised  unto  the  company 

from  the day  of ,  19 — ,  for  the  term  of 

years,  paying  therefor  the  sum  of  £ ,  in  four  instal-  Premiam. 

ments,  as  follows,  namely,  the  1st  instalment  of  £ on 

the  execution  of  these  presents,  on  payment  whereof  the 
company  shall  be  entitled  to  fence  off,  in  manner  herein- 


394  LANDS  CLAUSES  CONSOLIDATION  ACTS. 

Form  18.  after  mentioned, acres  of  the  said  land ;  the  2nd  and 

3rd  instalments  respectively  of  £ whenever  the  com- 
pany shall  have  fenced  oS,  as  aforesaid,  farther  portion  of 
and acres  of  the  said  land ;  and  the  final  instal- 
ment of  £ whenever  the  company  shall  have  fenced 

off,  as  aforesaid,  the  remaining  portion  of  the  said  land. 

Cove-  And  also  paying  the  rents  hereinafter  mentioned;  And 
the  company  do  herehy  for  themselves,  their  successors, 
and  assigns,  covenant  with  the  lessor  in  manner  following. 

To  pay      that  is  to  Say,  that  they,  the  company,  their  successors  or 

mente  of     assigus,  will  pay  the  said  sums  of  £ — ^ — ,  £ ,  £ , 


premium,   and   £ ^  OH,  the  days   and   times    and   in    manner 

To  pre-      hereinhef  ore  mentioned ;  And  also  will  cause  the  whole 

serve  ^he 

Burface       of  the  surface  soil  as  it  is  removed  in  order  to  ohtain 
®°^"  the   said  hallast,   sand  and  gravel  from  the  said  land, 

to  he  preserved,  and  at  their  expense  cause  the  same 
to  be  replaced  on  the  top  and  uniformly  laid  over  the 
land  which  shall  have  been  excavated  by  the  company. 
And  relay.  And  also  wiU  make  good  and  level  the  said  land  pro- 
gressively and  as  fast  as  the  removal  of  the  ballast,  sand 
and  gravel  therefrom  will  admit,  the  slopes  on  all  sides  to 

be  dressed  down  to  an  inclination  of  not  less  than 

To  pay      inches  in ,  and  properly  soiled  over ;  And  will  pay  a 

rentf^^      rent  of  £ per  acre  per  annum,  and  so  in  proportion 

for  any  quantity  less  than  one  acre  on  the day  of 

yearly  during  this  demise,  for  all  the  land  occupied 

or  used  by  them,  the  lessor  paying  all  rates  and  taxes  for 

the  said  land,  the  said  rent  to  be  payable  as  to  any  part  of 

the  land  from  the  time  when  such  part  is  occupied  or  used 

by  the  company,  and  to  continue  to  be  payable  until  the 

land  is  re-occupied  by  the  lessor  or  till  the  termination  of 

To  fence,    the  said  term  which  ever  shall  first  happen ;  And  will  from 

time  to  time  properly  and  safely  fence  off  with  posts  and 

Power  for  rails  the  land  taken  by  the  company ;  And  that  the  lessor 

i^ahan   ^^  ^^  ^*  liberty  to  occupy  and  cultivate  the  remainder 

ocoupa-      of  the  said  land  hereby  demised  which  shall  from  time  to 

time  be  unoccupied  by  the  company,  whether  before  er- 
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cavation  or  after  exoavation  and  levelliiig  as  aforesaid,   rormis. 
without  payment  of  rent  or  any  compensation  to  the  com-  * 

pany  for  the  same ;   And  that  if  any  such  lands  shall  be  Oompen- 

jjjitii.  1  J  •         eation  for 

required  and  taken  by  the  company  when  under  croppmg  crops, 
they  will  also  pay  to  the  lessor  fair  and  reasonable  tenant's 
compensation  for  the  cropping  injured  or  destroyed ;  And  Drift  road 
also  that  the  company  will  at  all  times  during  the  con-       cattle, 
tinuance  of  the  term  hereby  granted  make  and  maintain  a 
good  practical  drift  road  for  driving  cattle  of  the  lessor 
over  the  said  land  to  the  present  occupation  road,  or  as 
near  thereto  as  may  be  practicable.    And  also  that  the  Tojield 
company  will,  at  the  expiration  of  the  term  hereby  granted,  of*^m? 
or  other  sooner  determination  thereof,  peaceably  and  quietly 
yield  up  unto  the  lessor  the  said  lands  hereby  demised  so 
properly  levelled,  fenced,  and  in  order,  as  aforesaid,  the 
company  being  hereby  expressly  exempted  from  all  respon- 
sibility for  the  damage  to  the  said  land.     Provided  always,  Power  to 
and  it  is  hereby  agreed  and  declared,  that  if  before  the  f^i"ender 

,  term  when 

expiration  of  the  said  term  the  whole  of  the  ballast,  sand  baUast  ex- 
and  gravel  under  the  said  land  shall  have  been  gotten,  it  ^'"*^' 
shall  be  lawful  for  the  company  having  paid  the  rents  and 
sums  hereby  reserved  and  made  payable,  and  performed 
and  observed  the  several  covenants  and  agreements  herein 
contained  up  to  the  time  of  the  surrender,  to  surrender 
the  premises  hereby  demised  unto  the  lessor,  and  such 
surrender  shall  be  forthwith  accepted  by  the  lessor.     And  Proof  that 
it  is  hereby  further  agreed  and  declared,  that  if  in  the  v*^^^®^' 
opinion  of  the  lessor  or  his  agent,  it  shall  be  doubtful 
whether  the   company  are  entitled  under  the  provision 
hereinbefore  contained  to  surrender  the  premises,  it  shall 
be  lawful  for  the  lessor  by  notice  in  writing  delivered  to 
the  company  to  require  them  to  prove,  at  their  own  ex- 
pense and  by  proper  evidence,  to  the  reasonable  satisfac- 
tion of  the  lessor,  that  the  state  of  circumstances  under 
which    they  claim    to    surrender  the  premises  actually 
exists;  and  the  premises  shall  not  be  surrendered  until 
such  evidence  shall  have  been  given,  or  if  the  company 
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7orml8.  shall  require  the  qnestion  to  be  referred  to  arbitratiomy 
under  the  provision  in  that  behalf  hereinafter  contained, 
until  the  arbitrators  or  their  umpire,  as  the  case  may  be, 
Covenant  gJiall  have  made  their  award.  And  the  lessor  doth  hereby 
enjoy-  covonant  with  the  company,  that  the  company  paying  the 
™®^*'  sums  of  money  hereby  made  payable,  and  the  said  rents 
hereby  reserved  at  the  times  hereinbefore  appointed  for 
payment  thereof,  and  observing  the  covenants,  conditions, 
and  agreements  hereinbefore  reserved  and  contained,  and 
on  their  part  to  be  paid,  observed,  and  performed,  shall 
peaceably  and  quietly  hold  and  enjoy  the  hereby  demised 
premises,  together  with  the  powers  and  authorities  herein- 
before reserved,  subject  as  aforesaid,  for  the  term  hereby 
granted  and  for  the  purposes  aforesaid,  without  any  inter- 
ruption from  the  lessor,  or  by  or  from  any  person  or  persons 
Arbitra-  whomsoever,  claiming  under  or  in  trust  for  him.  Provided 
danae.  ^^^^^  ^^^  ^*  ^  hereby  lastly  agreed  and  declared,  that  if  any 
doubt,  difference,  or  dispute  shall  hereafter  arise  between 
the  parties  hereto  touching  these  presents  or  the  construc- 
tion hereof,  or  any  clause  or  thing  herein  contained,  or 
any  other  matter  in  any  wise  relating  to  these  presents,  or 
the  rights,  duties,  or  liabiKties  of  either  party  in  connec- 
tion therewith,  the  matter  in  difference  shall  be  referred 
to  two  arbitrators,  one  to  be  appointed  by  each  party,  and 
such  reference  shall  be  deemed  to  be  a  submission  to 
arbitration  within  the  Arbitration  Act,  1889,  or  any  sub- 
sisting statutory  modification  thereof. 

In  witness,  &c. 
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(II.)  COMPULSORY  TAKING  OP  LANDS. 


Certificate  of  Justices  of  Subscription  of  Capital 

under  Sect.  17. 

We,  the  undersigned  A.  B.  &  C.  D.,  being  two  of  Her   Form  14. 

Majesty's  justices  for  the  county  of  ,  assembled  and 

acting  together  at ,  hereby,  in  pursuance  of  sect.  17  of 

the  Lands  Clauses  Consolidation  Act,  1845,  certify,  on  the 

application  of  the Company,  that  the  sum  of  £ , 

being  the  amount  of  the  capital  of  the  said  Company  pre- 
scribed by  [special  Acf\^  "whereby  the  undertaking  of  the 
said  company  is  authorized,  has  been  subscribed  under 
contract  binding  the  parties  thereto,  their  heirs,  executors, 
and  administrators,  for  the  payment  of  the  several  sums 
by  them  respectively  subscribed. 

Given  under  our  hands  this day  of 19 — . 

{Signed)  A.  B. 
CD. 


Notice  to  Treat. 

[^Special  Act,'] 
(I.)  The Company,  incorporated  by  Act  of  Parlia-   7oml5. 


ment  passed  in  the  session  holden  in  the  and  

years  of  the  reign  of  Her  present  Majesty,  Queen  Victoria, 
intituled  [tith  of  Act  incorporating  the  company^  do  hereby 
give  you  notice  that  they  require  to  purchase  and  take, 
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Form  15.  under  the  powers  of  [^insert  short  title  of  special  Act  uiid^t 
which  the  lands  are  takcnj^  and  of  the  Acts  incorporated 
therewith,  so  much  of  the  land  and  hereditaments  num- 
bered    in  the  map  or  plan  and  book  of  reference 

thereto  in  respect  of  the  parish  of ,  in  the  county  of 

,  of  the  works  authorized  by  the  said  [^special  Acf], 

deposited  with  the  clerk  of  the  peace  for  the  said  county, 
as  is  described  in  the  schedule  hereto  and  delineated  in  the 

plan  annexed  hereto  and  therein  coloured ,  and  which 

said  land  and  hereditaments  the  company  are  by  the  said 
[special  Acf]  authorized  to  purchase  and  take. 

(2.)  And  the  said  company  further  give  you  notice  that 
they  are  willing  to  treat  with  you  and  every  of  you  for 
the  purchase  of  the  lands  and  hereditaments  so  required  as 
aforesaid,  and  as  to  the  compensation  to  be  made  to  you 
and  every  of  you  for  the  damage  that  may  be  sustained 
by  you  and  every  of  you  by  reason  of  the  execution  of  the 
works  authorized  by  the  secondly  mentioned  Act. 

(3.)  And  the  said  company  do  hereby  demand  from 
you,  and  each  and  every  of  you,  the  particulars  of  your 
respective  estates  and  interests  in  the  lands  and  heredita- 
ments so  required  as  aforesaid,  together  with  all  charges 
and  interests  to  which  the  same  are  subject,  and  of  the 
claims  made  by  you  and  each  of  you  in  respect  thereof. 

(4.)  And  the  said  company  do  hereby  further  give  you 
notice  that  if  for  twenty-one  days  after  the  service  hereof 
you  shall  fail  to  state  the  particulars  of  your  respective 
claims  in  respect  of  the  lands  and  hereditaments  so  required 
as  aforesaid,  or  to  treat  with  the  said  company  in  respect 
thereof,  or  if  you  or  any  of  you  respectively  and  the  said 
company  shall  not  agree  as  to  the  amount  of  compensation 
to  be  paid  by  the  said  company  for  or  in  respect  of  your 
respective  interests  in  the  premises  so  required,  or  the 
interests  therein  which  you  respectively  are  by  the  said 
secondly  mentioned  Act,  or  the  Acts  incorporated  there- 
with, enabled  to  sell,  or  for  any  damage  that  may  be 
sustained  by  you  respectively  by  reason  of  the  execution 
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o(  the  works  authorized  by  the  said  seoondly  mentioned   Form  15. 
Act,  the  eaid  company  will  forthwith  proceed  to  require  ' 
the  amount  of  such  compensation  to  be  settled  in  manner 
directed  by  the  Lands  Clauses  Consolidation  Act,  1845, 
for  settling  cases  of  disputed  compensation. 

(5.)  And  the  said  company,  in  case  you,  having  a  greater 
interest  therein  than  as  tenant  at  will,  claim  compensation 
in  respect  of  any  unexpired  term  or  interest  under  any 
lease  or  grant  of  the  lands  or  hereditaments  so  required  as 
aforesaid,  do  hereby  require  you  to  produce  the  lease  or 
grant  in  respect  of  which  such  claim  is  made,  or  the  best 
evidence  thereof  in  your  power. 

Dated  this day  of 19 — . 


To 


and  to  all  persons  having  or  claiming  any  > 
estate  or  interest  in   the  said  lands  and 
hereditaments. 

(Signed)  — 


Secretary  of  the  said  company. 


The  Sohedttlb  above  referred  to. 


Parish  or  Place  and 
County  in  which  the 
Lands  and  Heredita- 
ments are  situate. 


No.  on  Map  or  Plan, 
and  in  Book  of  Refer- 
ence for  such  Parish 
deposited  with  the 
Clerk  of  the  Peace  for 
the  Comity  of . 


Description  of  Property. 
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Notice  of  Clainiy  and  of  Desire  to  have  Amount  of  Com- 
pensation  determined  hy  Arbitration  {or  by  a  Jury). 

To  the Company. 

rorm  16.       Whereas  by  a  certain  notice  in  writing,  dated  the 

day  of  ,  19 — ,  under  the  hand  of  ,  the 

secretary  of  the  said  company,  I,  the  undersigned ,  of 

,  in  the  county  of ,  was  informed  that  you  the 

said  company  require  to  [here  recite  notice  to  treaf]. 

Now,  in  pursuance  of  the  requisition  in  your  said  recited 
notice  contained,  I  hereby  inform  you  the  said  company 
that  I  am  seised  of  an  estate  of  inheritance  in  fee  simple 
of  and  in  the  said  lands  and  hereditaments  in  the  said 
notice  to  treat  and  the  schedule  thereto  described,  and 
required  to  be  purchased  and  taken  by  you,  subject  to  [here 
describe  any  ground  rents  or  incumbrances  ;  or,  if  the  tenure 
be  leasehold,  specify  the  duration  of  the  term,  with  th£  date 
of  the  lease,  and  the  rent  payable,  Sfc."]. 

And  I  hereby  give  you  fiirther  notice  that  I  claim  as 
compensation  for  my  estate  and  interest  in  the  said  lands 
and  hereditamcDts,  and  for  the  damage  which  will  be 
sustained  by  me  by  reason  of  the  execution  of  the  works 
authorized  by  the  said  [short  title  of  special  Acf],  the  sum 
of  £ . 

And  I  hereby  give  you  further  notice  that  imless  you 
agree  to  pay  the  sum  above  claimed,  it  is  my  desire  that 
the  amount  to  be  paid  to  me  in  respect  of  the  above  claim 
shall  be  determined  by  arbitration  in  the  manner  pre- 
scribed by  the  Lands  Clauses  Consolidation  Act,  1845  [or 
shall  be  settled  by  a  jury,  according  to  the  provisions  con- 
tained in  the  Lands  Clauses  Consolidation  Act,  1845]. 

Witness  my  hand  this day  of ,  19 — . 

{Sigfied) . 


F0BM8.  401 

Withdrawal  of  Notice  to  Treat  and  Substitution  of 

Fresh  Notice. 

[^Special  Ad.'] 

Whereas  by  an  instrument  in  writing  under  tlie  hand  ^o"^  ^'f' 
of  the  undersigned ,  the  secretary  of  the Com- 
pany (hereinafter  called  "the  company  "),  dated  the 

day  of  ,'19 — ,  the  company  gave  you,  the  under- 
mentioned A.  B.,  notice  that  they  required  to  purchase 
and  take  under  the  powers  of  the  [^special  Act]  and  of  the 
Acts  incorporated  therewith,  certain  land,  ground,  and 

hereditaments,  situate  in  the  parish  of ,  in  the  county 

of ,  which  were  described  in  the  schedule  thereto  and 

delineated  on   the  plan   attached  thereto,   and    thereon 

coloured ,  and  that  the  company  were  willing  to  treat 

with  you  for  the  purchase  of  the  lands  and  hereditaments 
so  required  as  aforesaid,  and  as  to  the  compensation  to  be 
made  to  you  for  the  damage  that  might  be  sustained  by 
you  by  reason  of  the  execution  of  the  works  authorized  by 
the  above  first-mentioned  Act.     And  whereas  the  said 

notice  was  served  upon  you,  the  said  A.  B.,  on  the 

day  of ,  19 — .    And  whereas  the  company  have  been 

advised  that  they  have  no  power  to  purchase,  and  that 
you,  the  said  A.  B.,  have  no  power  to  sell  certain  portions 
of  the  lands  and  hereditaments  comprised  in  such  notice 
of  the day  of ,  19 — .  Now,  therefore,  the  com- 
pany hereby  give  you  notice  that  they  hereby  withdraw 
the  said  last-mentioned  notice,  and  substitute  the  accom- 
panying notice  in  its  stead. 

Dated  this day  of ,  19 — . 

To . 

{Signed) , 

Secretary  of  the  said  company. 


J.  D  D 


402  LANDS  CLAUSES  CONSOLIDATION  ACTS. 

Notice  to  Treat  for  Easement. 
Form  18.  The Company. 

(1.)  The  Company,  incorporated  by  an  Act  of 

Parliament  passed  in  the  session  holden  in  the years 

of  the  reign  of  her  present  Majesty  Qneen  Victoria, 
intituled  [titk  of  Act  incorporating  the  Compant/'],  do  here- 
by give  you  notice  that  they  require  to  purchase  and  take 
under  the  powers  of  [special  Act  autJiorizing  taking  of  ease- 
menf],  and  of  the  Acts  incorporated  therewith,  certain 
easements  or  rights  specified  in  the  first  schedule  hereto  of 
using  so  much  of  the  land  and  hereditaments  numbered 

on  the  map  or  plan  and  book  of  reference  thereto,  in 

respect  of  the  parish  of ,  in  the  county  of ,  of 

the  works  authorized  by  the  said  [special  Act"]  deposited 
with  the  clerk  of  the  peace  for  the  said  county  as 
is  described  in  the  second  schedule  hereto  and  delineated 

in  the  plan  annexed  hereto  and  thereon  coloured  , 

and  which  easements  or  rights  the  company  are  by  the 
said  [special  Acf]  authorized  to  purchase  and  take. 

(2.)  And  the  said  company  do  hereby  further  give  you 
notice  that  they  are  willing  to  treat  with  you  and  every  of 
you  for  the  purchase  of  the  said  easements  or  rights  of 
using  the  land  and  hereditaments  aforesaid,  and  as  to  the 
compensation  to  be  made  to  you  and  every  of  you  for  the 
damage  that  may  be  sustained  by  you  and  every  of  you 
by  reason  of  the  execution  of  the  works  authorized  by  the 
said  Act. 

(3.)  And  the  said  company  do  hereby  demand  from  you 
and  each  and  every  of  you  the  particulars  of  your  respec- 
tive estates  and  interests  in  the  lands  and  hereditaments 
over  which  such  easements  and  rights  of  user  are  so  required 
as  aforesaid,  together  with  all  charges  and  interests  to 
which  the  same  are  subject,  and  of  the  claims  made  by  you 
and  each  of  you  in  respect  thereof. 

(4.)  And  the  said  company  do  hereby  further  give  you 
notice  that  if  for  twenty-one  days  after  the  service  hereof 
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you  sliall  fail  to  state  the  particulars  of  your  respective  Form  18. 
claims  in  respect  of  the  said  lands  and  hereditaments,  or 
to  treat  with  the  said  company  in  respect  of  the  said  ease- 
ments or  rights,  or  if  you  or  any  of  you  respectively  and 
the  said  company  shall  not  agree  as  to  the  amount  of 
compensation  to  be  paid  by  the  said  company  for  or  in 
respect  of  your  respective  interests  in  the  premises  so 
required,  or  the  interest  therein  which  you  respectively 
are  by  the  said  secondly  mentioned  Act,  or  the  Acts 
incorporated  therewith,  enabled  to  sell,  or  for  any  damage 
that  may  be  sustained  by  you  respectively,  by  reason  of 
the  execution  of  the  works  authorized  by  the  said  secondly 
mentioned  Act,  the  said  company  will  forthwith  proceed 
to  require  the  amount  of  such  compensation  to  be  settled 
in  manner  directed  by  the  Lands  Clauses  Consolidation 
Act,  1845,  for  settling  cases  of  disputed  compensation. 
Dated  this day  of ,  19 — . 

To 

and  to  all  persons  having  or  claiming 

any  estate  or  interest  in  the  said  lands 

and  hereditaments. 

(Signed) , 


Secretary  to  the  said  company. 

Thb  FcBfiT  ScHSDTTLB  BboYO  referred  to. 
{^Describe  the  easements  or  rights  which  are  required."] 

Thb  Ssooin)  Schzdule  above  referred  to. 


Parish  or  Place  and 
County  in  which  the 
Lands  and  Heredi- 
taments required  are 
situate. 


No.  on  Map  or  Plan 
and  in  Book  of  Re- 
ference for  such  Pa- 
rish deposited  with 
the  Clerk  of  the 
Peace  for  the  County 
of . 


Description  of  Property. 


dd2 
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Notice  of  Intention  to  apply  to  Justices  to  correct 

Mistake  in  Plan. 

Form  19.         gip^ 

The Company,  in  pursuance  of  the  powers 

of  the  [special  Act]^  and  of  the  Railways  Clauses  Consoli- 
dation Act,  1845,  do  hereby  give  you  notice  that  it  is  their 

intention,  after  the  expiration  of  *days  from  the 

service  of  this  notice  upon  you,  on ,  the day  of 

inst.,  at o'clock  in  the  forenoon,  to  apply  to  two 

justices  of  the  peace  for  the  county  of ,  sitting  at  the 

,  in  the  borough  of  ,  being  a  petty  sessional 

court  for  the  division  of ,  in  the  said  county  of , 


in  which  division  the  parish  of hereinafter  mentioned 

is  situate,  for  the  correction  of  so  much  of  the  plan  of  the 
works  authorized  by  the  said  [special  Acf]  and  book  of 
reference  thereto  (by  such  Act  stated  to  have  been  deposited 

with  the  clerk  of  the  peace  for  the  county  of )  as 

relates  to  the  lands  numbered on  such  plan,  and  in 

such  book  of  reference,  and  erroneously  described  therein  as 

being  in  the  parish  of  ,  in  the  said  county,  and  as 

belonging  to  ,  and  his  trustees  and ,  as 

owners  or  reputed  owners  thereof ;  but  which  lands  are  in 

fact  situate  in  the  parish  of ,  in  the  same  county,  and 

belong  to  you  as  owner  or  reputed  owner  of  the  freehold 
in  fee  thereof.     And  further  the  said  company  will,  after 

the  expiration  of  such days  as  aforesaid,  apply  to 

such  two  justices  to  certify  that  the  said  lands  have  been 
erroneously  described  as  aforesaid,  and  that  their  certificate 
may  be  deposited  with  the  clerk  of  the  peace  for  the  said 
county,  and  with  the  clerk  of  the  parish  in  which  such 
lands  are  situate,  along  with  the  other  documents  to  which 
they  relate,  to  the  intent  that  such  plan  and  book  of 

*  The  notice  mtuit  not  be  lees  than  a  ten  days'  notice. 
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reference  may  be  deemed  to  be  corrected  as  provided  by  Formia. 
the  Eailways  Clauses  Consolidation  Act,  1845. 

Dated  tliis day  of ,  19—. 

{Signed) 


Secretary  to  the  [company]. 
To . 


Notice  to  Treat  after  Correction  of  Deposited  Plan 

and  Book  of  Reference. 

Whereas,  by  an  Act  of   Parliament  passed  in  the  7orm20. 

session   holden   in    the  and   years    of    the 

reign  of  her  present  Majesty  Queen  Victoria,  intituled 
[fipeeial  Act\  the Company  were  authorized  to  pur- 
chase and  take  for  the  purposes  of  their  undertaking  the 
lands  and  hereditaments  described  in  the  schedule  hereto 
and  delineated  on  the  plan  annexed  hereto  and  thereon 
coloured .  And  whereas  on  the  plan  of  the  said  under- 
taking and  in  the  book  of  reference  thereto  deposited  with 

the  clerk  of  the  county  of  ,  the  said  hereditaments 

and  premises  (being  numbered on  such  plan  and  in 

such  book  of  reference)  were  erroneously  described  as 

being  in  the  parish  of in  the  said  county  and  as 

belonging  to  and  his  trustees  and  as 

owners  or  reputed  owners  thereof.      And  whereas  such 

lands  are,  in  fact,  situate  in  the  parish  of in  the  same 

county  and  belong  to  you  as  owner  or  reputed  owner  of 
the  freehold  in  fee  thereof.     And  whereas  by  a  certificate 

dated  the day  of ,  19 — ,  duly  made  under  the 

provisions  of  the  Railways  Clauses  Consolidation  Act,  1845, 

by  two  justices  of  the  peace  for  the  county  of ,  sitting 

at  in  the  said  county  (a  copy  of  which  has  been 

lodged  with  the  clerk  of   the  peace  of  the  said  county 

of and  also  with  the  clerk  of  the  said  parish  of ), 

it  was  certified  that  the  said  hereditaments  and  premises 
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Form  90.   were  erroneously  described  as  aforesaid  in  the  said  deposited 
plan  and  book  of  reference  thereto  and  that  they  were,  in 

fact,  situate  in  the  said  parish  of  and  that  they 

belonged  to  you  as  owner  thereof,  and  they  the  said  justices 
furthercertified  that  such  misstatement  or  erroneous  descrip- 
tion arose  from  mistake. 

Now  I,  A.  B.,  of  ,  acting  on  behalf  of  the  said 

company,  do  hereby  give  you  notice  that  the  said  company 
require  to  purchase  and  take,  under  the  powers  of  the 
[^special  Act]  and  the  Acts  incorporated  therewith,  All  the 
said  hereditaments  and  premises  described  in  the  schedule 

hereto  and  coloured  on  the  plan  annexed  hereto 

(which  is  a  copy  of  the  plan  annexed  to  the  said  cer- 
tificate). 

And  I  further  give  you  notice  that  the  said  company 
are  willing  to  treat  with  you  for  the  purchase  of  the  lands 
and  hereditaments  so  required  as  aforesaid,  and  as  to  the 
compensation  to  be  meide  to  you  for  the  damage  that  may 
be  sustained  by  you  by  reason  of  the  execution  of  the 
works  authorized  by  the  said  [special  Act"]. 

And  the  said  company  do  hereby  demand  from  you  the 
particulars  of  your  estate  and  interest  in  the  lands  and 
hereditaments  so  required  as  aforesaid,  together  with  all 
charges  and  interests  to  which  the  same  is  subject  and 
of  the  claims  made  by  you  in  respect  thereof. 

And  the  said  company  do  hereby  further  give  you 
notice,  that  if  for  twenty-one  days  after  the  service  hereof 
you  shall  fail  to  state  the  particulars  of  your  claim  in  respect 
of  the  lands  and  hereditaments  so  required  as  aforesaid, 
or  to  treat  with  the  said  company  in  respect  thereof,  or 
if  you  and  the  said  company  shall  not  agree  as  to  the 
amount  of  compensation  to  be  paid  by  the  said  company 
for  or  in  respect  of  your  interest  in  the  premises  so  required 
or  the  interest  therein,  which  you  are,  by  the  said 
secondly  mentioned  Act,  or  the  Acts  incorporated  there- 
with, enabled  to  sell,  or  for  any  damage  that  may  be 
sustained  by  you  by  reason  of  the  execution  of  the  works 
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authorized  by  the  said  secondly  mentioned  Act,  the  said  Form  20. 
company  will  forthwith  proceed  to  require  the  amount  of 
such  compensation  to  be  settled  in  manner  directed  by 
the  Lands  Clauses  Consolidation  Act,  1845,  for  settling 
oases  of  disputed  compensation. 

Dated  this day  of ,  19 — . 


{Signed) 


To 


Secretary  of  the  above-mentioned  company. 


The  Soeedtjle  above  referred  to. 


Parish  or  Place  and 
County  in  which  the 
Lands  and  Heredi- 
taments required  are 
situate. 


No.  on  Map  or  Plan 
and  in  Book  of  Refer- 
ence deposited  with 
the  Clerk  of  the 
Peace  for  the  County 
of .  ' 


Description  of  Property. 


Notice  to  Treat  for  severed  Portion  ofUss  Value  than 

Cost  of  making  Communication. 


Whereas  the 


[Special  Acf] 

Company,  incorporated  by  an  Act  gonn  21, 


of  Parliament  passed  in  the  session  holden  in  the  

years  of  the  reign  of  her  present  Majesty  Queen  Victoria, 
intituled  [titk  of  Act  incorporating  company],  did  by  a  certain 
instrument  imder  the  hand  of  their  secretary,  the  service 
whereof  was  accepted  by  you,  give  you  notice  that  they 
required  to  purchase  and  take  under  the  provisions  of  the 
[special  Act  authorizing  taking  of  lands'],  and  of  the  Acts 
incorporated  therewith,  certain  lands  and  hereditaments, 
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PormSl.  described  in  the  schedule  thereto  and  delineated  on  the 

plan  attached  thereto  and  thereon  coloured ,  and  that 

the  said  company  were  willing  to  treat  with  you  for  the 
purchase  of  the  said  premises  and  as  to  the  compensation 
to  be  made  to  you  by  virtue  of  the  said  Acts.  And  the 
said  company  did  thereby  demand  from  you  the  pjurticulars 
of  your  estate  and  interest  in  the  lands  and  hereditaments 
so  required  as  aforesaid,  and  of  the  claims  made  by  you 
and  each  of  you  in  respect  thereof.  And  whereas  by  your 
schedule  of  claim  duly  delivered  to  the  said  company  you 
state  that  your  lands  wUl  be  so  cut  through  and  divided  by 
the  works  of  the  company  upon  the  said  premises  as  to 

leave  on  the side  of  the  said  premises  a  piece  of  land 

belonging  to  you  of  less  extent  than  half  a  statute  acre,  and 
that  you  have  no  other  lands  adjoining  such  last-mentioned 
piece  of  land;  and  by  the  said  schedule  of  claim  you 
require  the  said  company  to  make  a  bridge  [^state  nature  of 
bridge  as  specified  in  claim']  connecting  the  said  severed  piece 
of  land  with  your  land  on  the  other  side  of  the  lands  and 
hereditaments  required  to  be  taken  as  aforesaid.  And 
whereas  the  piece  of  land  so  severed  as  aforesaid  is  esti- 
mated by  the  said  company  to  be  of  less  value  than  the 
expense  of  making  the  sjdd  bridge.     Now,  therefore,  the 

said Company  do  hereby  give  you  notice  that  they 

require  to  purchase  and  take  under  the  powers  of  the 
Lands  Clauses  Consolidation  Act,  1845,  with  which  the 
[special  Acf\  is  incorporated,  the  land  and  hereditaments 
situate  in  the  parish  of  ,  in  the  county  of ,  de- 
scribed in  the  schedule  hereto  and  delineated  on  the  plan 

attached  hereto  and  thereon  coloured ,  which  piece  of 

land  and  hereditaments  form  the  severed  land  mentioned 
in  your  schedule  of  claim  hereinbefore  mentioned. 

And  the  company  give  you  further  notice  that  they  are 
willing  to  treat  with  you  for  the  purchase  of  the  land  and 
hereditaments  so  required  as  aforesaid,  and  as  to  the  com- 
pensation to  be  made  to  you  for  the  damage  that  may  be 
sustained  by  you  by  reason  of  the  execution  of  the  works 
authorized  by  the  said  [special  Act], 
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And  the  said  company  do  hereby  demand  from  you  the  Form  21. 
particulars  of  your  estate  and  interest  in  the  lands  and  here- 
ditaments  so  required  as  aforesaid,  together  with  all  charges 
and  interests  to  which  the  same  is  subject,  and  of  the  claims 
made  by  you  in  respect  thereof. 

•And  the  6aid  company  do  hereby  further  give  you  notice 
that  if  for  twenty-one  days  after  the  service  hereof  you  fail 
to  state  the  particulars  of  your  claim  in  respect  of  the  land 
and  hereditaments  so  required  as  aforesaid,  or  to  treat  with 
the  said  company  in  respect  thereof,  or  if  you  and  the  said 
company  shall  not  agree  as  to  the  amount  of  compensation 
to  be  paid  by  the  said  company  for  or  in  respect  of  your 
interest  in  the  premises  so  required,  or  the  interest 
therein,  which  you  are,  by  the  said  secondly  mentioned 
Act  or  the  Acts  incorporated  therewith,  enabled  to  sell, 
or  for  any  damage  that  may  be  sustained  by  you  by 
reason  of  the  execution  of  the  works  authorized  by  the  said 
secondly  mentioned  Act,  the  said  company  will  forthwith 
proceed  to  require  the  amount  of  such  compensation  to  be 
settled  in  manner  directed  by  the  Lands  Clauses  Consolida- 
tion Act,  1845,  for  settling  cases  of  disputed  compensation. 

Dated  this day  of ,  19 — . 

To 

(Signed) , 

Secretary  to  the  said  company. 

The  Sohedttlb  above  referred  to. 


Parish  or  Place  and 
County  in  which  the 
Lands  and  Heredi- 
taments reqaired  are 
situate. 


No.  on  Map  or  Plan 
and  in  Book  of  Be- 
ference  for  such  Pa- 
rish deposited  with 
the  Clerk  of  the 
Peace  for  the  County 
of . 


Description  of  the 
Lands  and  Heredita- 
ments required. 


n 
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Counter-notice  to  Company j  under  Sect  93,  to 
take  whole  of  Premises, 

Form  22.    To  the Company. 

I,  the  undersigned  A.  B.,  of ,  in  pursuance  of  the 

provisions  of  sect.  92  of  the  Lands  Clauses  Consolidation 
Act,  1845,  do  hereby  give  notice  that  the  land,  buildings, 
and  premises  mentioned  and  comprised  in  the  notice  to 

treat,  dated  the day  of ,  19 — ,  which  has  been 

served  by  you  upon  me,  are  part  only  of  the  house  [or 

other  building  or  manufactory]  known  as  ,  delineated 

on  the  plan  attached  hereto  and  thereon  coloured ,  of 

which  I  am  the  owner  in  fee  simple,  and  I  further  give 
you  notice  that  I  am  willing  and  able  to  sell  and  convey 
to  you  the  whole  of  the  said  premises  of  which  I  am  such 
owner,  and  I  require  you  to  purchase  and  take  the  whole 
of  the  said  premises. 

Witness  my  hand  this day  of ,  19 — . 

(Signed) . 


Assent  to  Counter-notice. 

Form  28.    To . 

Referring  to  the  notice  to  treat  dated  the day  of 

-,  19 — ,  given  to  you  by  A.  B.,  on  behalf  of  the 


Company,  and  to  your  counter-notice  dated  the day 

of ,  19 — ,  we  beg  to  state  that  the  company  assent  to 

such  counter-notice. 

{Signed)  A.  B.  )  Directors  of  the 
C.  D.  j  Bail.  Co. 


Withdrawal  of  Notice  to  Treat  as  to  Part  of  Lands 
after  Counter-notice  under  Sect.  92. 

Form  24.       "Whereas  I,  A.  B.,  on  behalf  of  the Company, 

did  by  an  instrument  in  writing,  dated  the  day  of 


FORMS.  411 

-,  19 — ,  and  served  upon  you,  the  under-mentioned  Form  24. 


C.  D.,  of ,  on  the day  of  the  same  month,  give 

you  notice  that  the  said  company  required  to  purchase  and 
take,  under  the  powers  of  the  [special  Act]y  and  of  the 
other  Acts  therein  referred  to,  so  much  of  the  land  or 
grounds  and  hereditaments  as  were  distinguished  hy  a 
colour  on  the  plan  attached  thereto,  and  were  de- 
scribed or  referred  to  in  the  schedule  thereto  annexed. 
And  whereas  you,  the  said  CD.,  did  by  another  instru- 
ment in  writing,  dated  the  day  of ,  19 — ,  give 

the  said  company  notice  with  respect  to  the  hereditaments 

and  premises  known  as ,  and  of  which  you  claim  to 

be  the  owner,  a  portion  of  which  said  hereditaments  and 
premises  was  included  in  the  lastly  hereinbefore  recited 
notice,  that  you,  the  said  C.  D.,  would  not  sell  or  part 
with  the  said  portion  or  any  portion  of  the  said  heredita- 
ments and  premises,  unless  the  said  Company  would 

purchase  and  take  from  you  the  whole  of  the  said  here- 
ditaments and  premises.  Now  I,  A.  B.,  on  such  behalf  as 
aforesaid,  do  hereby  give  you  notice  that  the  said  company 
will  not  purchase  or  take  the  whole  of  the  said  heredita- 
ments and  premises  required  by  you  to  be  purchased  and 

taken  in  and  by  your  said  recited  notice  of  the  day 

of  ,  19 — .     And  I  further  give  you  notice  that  the 

said  company  do  hereby  withdraw  and  abandon  the  here- 
inbefore recited  instrument  in  writing  or  notice  to  you,  of 

the day  of ,  19 — .     [If  it  is  desired  to  go  on  with 

the  purchase  as  regards  part  of  the  property  comprised  in  the 
notice  to  treaty  continue^  and  substitute  the  accompanying 
notice  in  its  stead.] 

Dated  this day  of ,  19 — . 

(Signed)  A.  B., 

Secretary  to.  the  said  company. 

To  0.  D. 
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Form  25. 


Notice  under  Sect  121  to  Yearly  Tenant  to  give  up 

Possession  of  Premises. 

To  [tenaiifs  name  and  address]. 

You  are  requested  to  take  notice  that  the  Com- 
pany, in  pursuance  of  the  [special  Act"]^  hereby  demand 

from  you  possession  of  the  premises,  No.  — , Street, 

in  the  parish  of  ,  in  the  coxmty  of y  which  you 

occupy,  having  no  greater  interest  therein  than  as  tenant 
from  year  to  year,  and  require  you  to  give  possession  of 

the  said  premises  within days  from  the  date  hereof. 

The Company  are  willing  to  pay  you  any  compensa- 
tion to  which  you  may  be  entitled  under  the  121st  section 
of  the  Lands  Clauses  Consolidation  Act,  1845,  and  the 
amount  of  compensation,  in  case  of  difference,  will  forth- 
with be  determined  by  two  justices,  as  in  the  said  Lands 
Clauses  Consolidation  Act,  1845,  provided. 

Dated  this day  of ,  19 — . 

[Signed'] , 


Secretary  of  the  said  company. 


Form  26. 

Power  to 
take. 


Descrip- 
tion ox 
land. 


Notice  under  Railways  Clauses  Act^  1845,  s.  32,  of 
Intention  to  take  Lands  for  Temporary  Purposes 
(Roads). 

[Title  of  undertaking.] 

You  are  requested  to  take  notice  that,  under  and  by 
virtue  of  [special  Act]^  and  the  Acts  therewith  incorporated, 

the  Company  require,  and  are  authorized  to  enter 

upon,   and  accordingly  intend  to  enter  upon  and  take 
temporary  possession  for  the  purpose  of  making  roads,  of 

all  the  piece  or  parcel  of  land,  situate  in  the  parish  of , 

in  the  county  of ,  containing  by  admeasurement 
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or  thereabouts,  and  being  part  of  a  larger  piece  of  land,  7om96. 

numbered in  the  plans  and  book  of  reference  thereto 

in  respect  of  the  said  parish  of  the  works  authorized  by 
the  said  Act,  deposited  at  the  office  of  the  clerk  of  the 

peace  for  the  said  county  of ,  and  delineated  (as  to 

the  piece  of  land  so  required)  on  the  plan  attached  hereto, 

and  therein  coloured  ,  which  said  piece  of  land  so 

required  as  aforesaid  belongs,  or  is  reputed  to  belong,  to 

you  or  some  or  one  of  you,  or  some  or  one  of  you  have  or 

has,  or  claim  or  claims,  some  estate,  share,  interest,  or 

charge  in,  over,  or  affecting  the  same  or  some  part  thereof. 

And  it  is  by  the  Railways  Clauses  Consolidation  Act,  1845,  Statement 

provided,  that  in  all  cases  where  the  company  shall  take  tion  given 

temporary  possession  of  land  by  virtue  of  the  powers  ^^  ^  . 

therein,  or  in  the  special  Act  granted,  it  shall  be  incumbent  1845. 

on  the  company,  within  one  month  after  their  entry  upon 

such  lands,  upon  being  required  so  to  do,  to  pay  to  the 

occupier  of  the  said  lands  the  value  of  any  crop  or  dressing 

that  may  be  thereon,  as  well  as  fall  compensation  for  any 

other  damage  of  a  temporary  nature  which  he  may  sustain 

by  reason  of  their  so  taking  possession  of  his  lands ;  and  shall 

also  from  time  to  time,  during  their  occupation  of  the  said 

lands,  pay  half-yearly  to  such  occupier,  or  to  the  owner  of 

the  lands,  as  the  case  may  require,  a  rent  to  be  fixed  by 

two  justices,  in  case  the  parties  differ ;  and  shall  also  within 

six  months  after  they  shall  have  ceased  to  occupy  the  said 

lands,  and  not  later  than  six  months  after  the  expiration  of 

the  time  by  the  special  Act  limited  for  the  completion  of 

the  works,  pay  to  such  owner  and  occupier,  or  deposit  in 

the  Bank  for  the  benefit  of  all  parties  interested,  as  the 

case  may  require,  compensation  for  all  permanent  or  other  Compensa- 

loss,  damage,  or  injury  that  may  have  been  sustained  by  ^^^' 

them  by  reason  of  the  exercise  as  regards  the  said  lands  of 

the  powers  therein,  or  in  the  special  Act  granted;  and  that 

the  amount  and  application  of  the  compensation  payable 

by  the  company  in  any  of  the  cases  aforesaid  shall  be 

determined  in  the  manner  provided  by  the  Lands  Clauses 
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toTOL  36.  Consolidation  Act,  1845,  for  determining  the  amount  and 
application  of  the  compensation  to  be  paid  for  lands  taken 
under  the  provisions  thereof. 

Dated  this day  of ,  19 — . 

(Signed) , 


To 


Secretary  of  the  said  company. 


and  all  persons  having  or  claiming 
any  estate  or  interest  in  the  said 
land. 


Form  27. 


Power  to 
take. 


Desorip- 
tion  01 
land. 


Notice  under  Railways  Clauses  Acfy  1845,  s.  32,  of 
Intention  to  take  Lands  for  Temporary  Purposes. 

[^This  is  not  applicable  to  roads,"] 

Railway. 


You  are  hereby  requested  to  take  notice  that  under  and 

by  virtue   of    the  Act,   19 —    (hereinafter  called 

"  the  special  Act "),  and  the  Acts  therewith  incorporated, 

the Company  are  authorized  to  enter  upon  and  take, 

and  accordingly  intend  to  enter  upon  and  take,  temporary 
possession  for  the  purpose  of  [imei^t  shortly  the  purposely  of 
all  that  piece  or  parcel  of  land,  situate  &c.,  containing  by 

admeasurement or  thereabouts,  and  being  parcel  of  a 

larger  piece  of  land,  numbered in  the  plans  and  book 

of  reference  in  respect  of  the  said  parish  of  the  said  works 
authorized  by  the  special  Act,  deposited  at  the  office  of 

the  clerk  of  the  peace  for  the  said  county  of  ,  and 

delineated  (as  to  the  piece  of  land  so  required)  on  the  plan 

attached  hereto,  and  thereon  coloured ,  which  said 

piece  of  land  so  required  as  aforesaid  belongs,  or  is  reputed 
to  belong,  to  you,  or  you  have  or  claim  some  estate,  share, 
interest,  or  charge  in,  over,  or  affecting  the  same  or  some 
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part  thereof.    And  it  is  by  the  Bailways  Clauses  Consoli-    Form  27. 
dation  Act,  1845,  provided,  that  in  all  cases  where  the  power  to 
company  shall,  in  the  exercise  of  the  powers  aforesaid,  ^ndowner 
enter  upon  any  lands  for  the  purpose  of  making  spoil  banks  oompanj 
or  side  cuttings  thereon,  or  for  obtaining  therefrom  materials  ^^^'  ' 
for  the  construction  or  repair  of  the  railway,  it  shall  be 
lawful  for  the  owners  or  occupiers  of  such  land,  or  parties 
having  such  estates  or  interests  therein  as  under  the  pro- 
visions in  the  Lands   Clauses  Consolidation  Act,   1846, 
mentioned,  would  enable  them  to  sell  or  convey  lands  to 
the  company,  and  before  such  owners  or  occupiers  shall 
have  accepted  compensation  from  the  company  in  respect 
of  such  temporary  occupation,  to  serve  a  notice  in  writing 
on  the  company  requiring  them  to  purchase  the  said  lands 
or  the  estates  and  interests  therein  capable  of  being  sold 
and  conveyed  by  them  respectively ;  and  in  such  notice 
such  owners  or  occupiers  shall  set  forth  the  particulars  of 
such  their  estate  or  interest  in  such  lands,  and  the  amount 
of  their  claim  in  respect  thereof ;  and  the  company  shall 
thereupon  be  bound  to  purchase  the  said  lands  or  the  estate 
and  interest  therein  capable  of  being  sold  and  conveyed  by 
the  parties  serving  such  notice.     And  it  is  by  the  said 
Eailways  Clauses  Consolidation  Act,  1845,  also  provided 
[^proceed  as  in  preceding  fomi]. 

Dated  this day  of ,  19 — . 

{Signed) , 

Secretary  of  the  said  company. 
To 


and  all  persons  having  or  claiming 
any  estate  or  interest  in  the  said 
land. 
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(III.)  INJURIOUSLY  AFFECTING  LANDS. 


Agreement  for  Compensation  for  Injuriously  Affecting 

Land. 

Form  28.        MEMORANDUM  OF  AGREEMENT  made  this day  of 

,  19 — .     Between  A.  B.,  of ,  on  behalf  of  the 

Company   (hereinafter  called   "the   company")  of 

the  one  part  and  C.  D.,  of ,  of  the  other  part.  "Whereby 

it  is  agreed  as  follows : — 

(1.)  The  company  shall  pay  to  the  said  C.  D.  the  sum 

of  £ as  and  for  all  such  compensation  as  the  said 

G.  D.  as  the  owner  of  the  house  and  premises  situate,  &o. 
and  known,  &c.,  shall  be  entitled  to  under  the  provisions 
of  the  [special  Act]  and  the  Acts  incorporated  therewith, 
for  the  damage,  whether  present  or  future,  and  whether 
ascertained  or  foreseen  or  not,  caused  to  the  said  house  and 
premises  by  the  execution  of  the  works  authorized  by  the 
said  Acts. 

(2.)  The  said  0.  D.  shall,  at  the  expense  of  the  company, 
before  payment  as  aforesaid,  deduce  to  the  satisfaction  of 
the  company's  solicitors  a  good  title  to  the  fee  simple  of 
the  said  premises. 

(3.)  The  said  compensation  shall  be  paid  on  the 

day  of ;  but  if  from  any  cause  the  same  shall  not 

then  be  paid,  interest  at  the  rate  of  per  cent,  per 

annum  shall  be  paid  upon  the  amount  of  the  said  compen- 
sation from  the  [jMy  for  compkimi]  to  the  day  of  pay- 
ment thereof. 

As  witness,  &o. 
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Receipt  for  Compensation  for  Injuriously  Affecting. 

I,  A.  B.,  of ,  do  hereby  acknowledge  that  I  have  gorm  29. 

received  the  sum  of  £ ,  being  in  full  satisfaction  for  all 

olaims  and  demands  against  the company  for  com* 

pensation  for  injuriously  affecting  the  premises  known  as 
— ; — ,  in  the  county  of ,  and  held  by  me  for  an  un- 
expired term  of years  from ,  by  reason  of  the 

diminution  of  the  light  and  air  appurtenant  thereto,  and 
the  damage  and  injury  caused  by  the  execution  of  the 
works  authorized  by  the  {special  Act"],  and  the  Acts  in- 
corporated therewith ;  and  the  said  sum  includes  all  claim 
to  compensation  recoverable  by  me  as  tenant  of  the  said 
premises,  and  is  also  in  full  for  all  costs  and  expenses 
whatsoever. 

Dated  this  — —  day  of ,  19 — . 

£ . 

{Signed)  A.  B. 


Notice  of  Claim  for  Injuriously  Affecting, 

To  the Company.  Porm  80. 

"Whereas,  by  the  exercise  of  the  [special  Act"]  and  other 
Acts  incorporated  therewith,  you  have  injuriously  affected 

a  certain  house  and  shop,  situate  and  being  No. ,  in 

,  in  the  parish  of ,  in  the  county  of (formerly 

known  as ). 

Now  I,  the  undersigned  A.  B.,  being  possessed  of  the 
said  house  and  premises  for  the  residue  of  the  term  of 

years  from ,  granted  by  an  indenture  of  lease 

dated  the day  of ,  and  made  between and 

me  the  undersigned ,  do  hereby,  in  pursuance  of  the 

statute  in  that  case  made  and  provided,  give  you  the  said 
company  notice  that  I  require  you  to  pay  me  compensation 
in  respect  of  the  said  house  and  shop,  and  my  estate  and 
interest  therein,  and  that  the  amount  of  my  claim  for  com- 

J.  E  K 
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ronuSO.   pensation  is  £ .    And  I  further  give  you  notice  that 

unless  you  are  willing  to  pay  the  amount  of  such  com- 
pensation, and  enter  into  a  written  agreement  for  that 
purpose  within  twenty-one  days  after  the  receipt  by  you  of 
this  notice,  then  I  desire  that  the  amount  may  be  settled 
by  arbitration  [or  by  a  jury]  according  to  the  provisions 
contained  in  the  statutes  in  such  case  made  and  provided. 
[If  hy  a  jury  y  add :  And  if  you  fail  to  pay  the  said  sum  of 
£ ,  or  to  enter  into  such  written  agreement  as  afore- 
said, in  that  case  I  do  hereby  require  you  within 

days  after  the  receipt  by  you  of  this  notice  to  issue  your 

warrant  to  the  sheriff  of to  sununon  a  jury  for  settling 

the  amount  of  the  said  compensation.] 

"Witness  my  hand,  this day  of ^  19 — . 

{Signed)  A.  B. 
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(IV.)  ASSESSMENT  OP  COMPENSATION. 


(i.)  Arbitration. 

Appointment  of  Arbitrator  ly  Company. 

\Short  title  of  special  Act.']  form  81. 

In  pursuance  of  the  [short  title  of  special  Act]  and  the 
Acts  incorporated  therewith,  be  it  rememhered  that  we, 
the  [name  ofcompanyl^  do  by  this  writing  under  the  hand 
of  the  secretary  of  the  said  company,  appoint  [na}ne  and 
description  of  arbitrator"]^  to  be  our  arbitrator  to  act  for  us, 
and  on  our  behalf  to  settle  and  determine  the  purchase 
money  and  compensation  to  be  paid  by  us  for  and  in 
respect  of  the  purchase  by  us  of  the  estate  and  interest 
which  [name  and  description  of  landoumer]  has  or  claims  to 
be  entitled  to,  or  by  the  said  Acts  is  enabled  to  sell  to  us, 

in  the  lands  and  hereditaments  situate  at  ,  in  the 

parish  of  ,  in  the  county  of  ,  comprised  in  a 

certain  notice  to  treat  given  by  us  to  the  said  [lundotcner]^ 

and  dated  the day  of ,  19 — ,  and  described  and 

distinguished  in  the  plans  and  the  book  of  reference 
thereto  deposited  with  the  clerk  of  the  peace  of  the  county 

of J  by  the  No. ;  and  also  the  compensation  to 

be  paid  by  us  in  respect  of  the  damage,  injury,  or  loss  (if 
any)  which  the  said  [landowner]  may  sustain  by  reason  of 
the  taking  of  the  said  lands  and  hereditaments  by  the  said 
company,  and  the  execution  of  the  works  by  the  said 
[short  title  of  special  Act]  or  the  Acts  incorporated  there- 

E  e2 
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rorm  81.  with  authorized,  and  also  as  suoh  arbitrator  on  our  part 
'  and  behalf  to  do  all  such  other  acts  as  are  required  by  the 
said  Act  or  any  Acts  incorporated  therewith. 

Dated  this day  of ^  19 — • 


{Signed)  , 

Secretary  of  the  company. 


Notice  hy  Company  of  Appointment  of  Arbitrator 
with  Request  to  Landowner  to  Appoint. 

■  ■  - 

rorm  82.       To  [landowner'}. 

"We  [title  of  company  or  corporation']^  by  this  writing. 

under  the  hand  of ,  the  secretary  [or  town  clerk]  of 

the  said  company  [or  borough],  do  hereby  give  you  notice 
that  we  have  by  writing  under  our  common  seal,  bearing 

date  the  day  of  19 — ,  appointed  [name  and 

description  of  arbitrator'},  to  be  our  arbitrator  to  «wt  for  us, 
and  on  our  behalf  to  settle  and  determine  the  purchase 
money  and  compensation  to  be  paid  by  us  for  and  in 
respect  of  the  purchase  by  us  of  the  estate  and  interest 
which  you  the  said  [landoicner}  have  or  claim  to  be 
entitled  to,  or  by  the  [short  title  of  special  Act}  or  the  Acts 
incorporated  therewith  are  enabled  to  sell  to  us  in  the 

lands  and  hereditaments  situate  in ,  in  the  township 

of  ,  in  the  parish  of  ,  in  the  county  of  , 

comprised  in  the  notice  to  treat  given  by  us  to  you  and 
dated  the  day  of  19 — .  And  also  the  com- 
pensation to  be  paid  by  us  in  respect  of  the  damage,  injury, 
or  loss  (if  any)  which  you  the  said  [landowner}  may  sus- 
tain by  reason  of  the  taking  of  the  said  lands  and  here- 
ditaments by  us  and  the  execution  of  the  works  by  the  said 
[short  title  of  special  Act}  or  the  Acts  incorporated  there- 
with authorized ;  and  also  as  such  arbitrator  to  do  all  such 


FORMS.  421 

other  acts  as  are  required  by  the  said  Act  or  any  Acts  FormSS. 
incorporated  therewith.  ' 

And  we  do  hereby  request  you  to  appoint  an  arbitrator 
to  act  for  you  and  on  your  behalf  in  the  matter  aforesaid. 

Dated  this day  of ,  19 — . 

(Signed) , 

Secretary  to  the  company. 


Notice  hy  Company  of  Appointment  of  Arbitrator, 

The Company  yorm  88. 

and 
\lm\doimer\ 

London, 19 — . 

Take  notice,  that  I  have,  on  behaU  of  the  above-named 
company,  this  day  appointed,  in  writing  under  my  hand, 

,  surveyor,  to  be  the  arbitrator  on  behalf  of  the  said 

Company,  for  the  purpose  of  settling  and  deter- 
mining the  purchase  money  and  compensation  to  be  paid 
by  the  said  company  for  and  in  respect  of  certain  heredita- 
ments and  premises  belonging  to  you,  situate  and  being  in 

the  parish  of ,  in  the  county  of  ,  and  numbered 

on  the  plan  and  in  the  book  of  reference  of  the  said 

company  deposited  with  the  clerk  of  the  peace  for  the 
county  of . 

{Signed) , 


Secretary  to  the Railway  Company. 

To . 
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Notice  hy  Company  of  Appointment  of  Arbitrator 
{under  Protest)  to  settle  Value  of  Whole  of  Premises 
included  in  counter-notice  under  Section  92. 

Form  84.    ^q ^ 

The Company  hereby  give  you  notice  that  they  do 

not  admit  that  the  land  and  premises  referred  to  in  their 

notice  to  treat,  addressed  to  you  and  dated  the day 

of ,  are  part  of  the  land  and  premises  mentioned  and 

described  in  your  noticeto  them  of  the day  of 

instant,  or  that  you  are  entitled  under  the  Lands  Clauses 
Consolidation  Act,  1845,  to  require  the  said  company  to  pur- 
chase and  take  the  whole  of  such  lands,  but,  subject  to  and 
under  protest,  they  are  willing  to  nominate  some  person  to 
act  as  arbitrator  on  their  behalf  in  the  matters  aforesaid, 
as  is  required  of  them  by  you,  in  order  that  the  amount  of 
compensation  which  they  the  said  company  ought  to  make 
in  respect  of  such  of  the  said  matters  (if  any)  as  may  be 
proved,  and  as  under  the  said  Acts  of  Parliament,  the  said 
company  may  be  liable  to  make  compensation  for  may  be 
settled,  ascertained,  and  determined.  And  they  further 
give  you  notice  that  they  have,   by  an  instrument  in 

writing  under  the  hand  of  ,  their  secretary,  bearing 

even  date  herevrith,  appointed  (but  subject  to  and  under 

protest  aforesaid) ,  of  ,  in  the  county  of ,  as 

the  arbitrator  on  their  behalf  to  whom  the  matters  men- 
tioned in  the  notice  under  your  hand,  dated  the day 

of ,  19 — ,  are  to  be  referred,  and  have  to  request  that 

the  arbitrator  appointed  on  your  behaK  will  as  soon  as 

possible  put  himself  in  communication  with  the  said , 

in  order  that,  before  the  said  two  arbitrators  enter  upon  the 
matter  referred  to  them,  an  umpire  may  be  nominated 
either  by  them  or  by  the  Board  of  Trade,  in  accordance 
with  the  provisions  of  the  Lands  Clauses  Consolidation 
Act,  1845,  in  that  behaK. 

Dated  this day  of ,  19 — . 

(Signed) , 

Secretary  to  the Company. 
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Appointment  of  Arbitrator  by  Landowner, 

Whereas  I,  the  undersigned  [jiame  and  description  of  Form  85. 

landoimer^y  did  on  or  about  the  day  of  last, 

receive  a  notice  in  writing  from  the  [title  of  company  or 

co7^poratio)i]y  under  the  hand  of  ,  their  secretary  [or 

town  clerk],  requiring  to  purchase  certain  lands,  buildings, 
and  hereditaments  therein  mentioned  for  the  purposes  of 
the  [special  Act"] .   And  whereas  [recite  notice  of  claim] ,  And 

whereas  I  did,  on  the day  of ,  receive  from  the 

said  company  a  notice  in  writing  bearing  date  the  

day  of ,  under  the  hand  of  the  said  [secretary]^  in- 
forming me  that  the  said  company  have  by  writing  under 

the  hand  of  the  said  [secretary^  bearing  date  the  

day  of ,  appointed  [name  and  description  of  arbitrator'] 

to  be  the  arbitrator  to  act  for  the  said  company,  and  on 
their  behalf  to  settle  and  determine  the  purchase  money 
and  compensation  to  be  paid  by  the  said  company  for  and 
in  respect  of  the  purchase  by  them  of  the  estate  and  in- 
terest which  I,  the  said  [landowner]^  have,  or  claim  to  be 
entitled  to,  or  by  the  said  [short  title  of  special  Act\  am 
enabled  to  sell  to  the  said  company  in  the  lands  and  here- 
ditaments situate  in  ,  in  the  parish  of  ,  in  the 

county  of (being  the  premises  comprised  in  the  notice 

hereinbefore  recited) ;  and  also  the  compensation  to  be 
paid  by  the  said  company  in  respect  of  the  damage, 
injury,  or  loss,  if  any,  which  I,  the  said  [landowner]  may 
sustain  by  reason  of  the  taking  of  the  said  lands  and  here- 
ditaments by  the  said  company  and  the  execution  of  the 
works  by  the  said  [short  title  of  special  Act]  or  the  Acts 
incorporated  therewith  authorized,  and  the  said  company 
did  by  their  notice  now  in  recital  request  me  to  appoint 
an  arbitrator  to  act  for  me  and  on  my  behalf  in  the 
matters  aforesaid.  Now,  therefore,  in  compliance  with 
the  said  request  of  the  said  company,  and  in  pursuance  of 
the  provisions  of  the  Lands  Clauses  Consolidation  Act, 
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Form  85.  1845,  I  do  hereby  nominate  and  appoint  [name  and 
descriptimi  of  arbitrator]  to  be  the  arbitrator  on  my  behalf 
of  and  oonceming  the  premises. 

As  witness  my  hand,  this day  of y  19 — . 

{Signed) ^ 


Form  86. 


Notice  of  Appointment  of  Arbitrator  hy  Landowner. 
To  the  \title  of  a  company  or  corporation]  and  to  


the  secretary  [or  town  derk]  of  the  said  company  [or 
borough]. 

I,  the  imdersigned  [name  and  descnption  of  landoicner], 
do  hereby  giye  you  notice  that,  pursuant  to  your  notice 

and  request  bearing  date  the  day  of  ,  19 — , 

under  the  hand  of  the  said  [secretary]^  giving  me  notice 
that  you,  the  said  company,  had  by  writing  under  the 

hand  of  the  said  [secretary]^  bearing  date  the  said 

day  of  instant,  appointed  [name  and  description  of 

arbitrator]  to  be  your  arbitrator  to  act  for  you,  and  on 
your  behalf  to  settle  and  determine  the  purchase  money 
and  compensation  to  be  paid  by  you,  the  said  company, 
for  and  in  respect  of  the  purchase  by  you  of  the  estate 
and  interest  which  I  the  said  [landowner]  have  or  claim  to 
be  entitled  to,  or  by  the  [short  title  of  special  Act]  am 
enabled  to  sell  to  you  in  the  lands  and  hereditaments 

situate  in ,  in  the  parish  of  ,  in  the  county  of 

;  and  also  the  compensation  to  be  paid  by  you,  the 

said  company,  in  respect  of  the  damage,  injury,  or  loss  (if 
any)  which  I  may  sustain  by  reason  of  the  taking  of  the 
said  lands  and  hereditaments  by  you,  the  said  company, 
and  the  execution  of  the  works  by  the  said  [short  title  of 
special  Act]  or  the  Acts  incorporated  therewith  authorized, 
and  requesting  me  to  appoint  an  arbitrator  to  act  for  me 
and  on  my  behalf  in  the  matter  aforesaid,  I  have  by 
writing  under  my  hand,  bearing  date  the day  of , 
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19 — ,  nominated  and  appointed  [name  and  description  of  Form  86. 
arbitrator]  to  be  the  arbitrator  on  my  part  and  behalf ,  to 
whom  the  said  question  of  disputed  compensation  shall  be 
referred,  a  copy  of  which  appointment  is  hereunto  annexed, 
and  the  said  appointment  and  nomination  will  be  imme- 
diately delivered  to  the  said  [name  of  arbitrator']  as  such 
arbitrator  as  aforesaid. 

Witness  my  hand  this day  of ,  19 — • 

(Signed) . 


Appointment  hy  Landowner^  under  Sect.  25,  of  an 
Arbitrator  to  act  for  both  parties  where  Company 
fail  to  appoint. 

Whereas  a  dispute  has  arisen  between  the Com-   Form  87. 

pany  (hereinafter  referred  to  as  "  the  company  ")  and  me 

the  undersigned  A.   B.,   of  ,   with  respect  to  the 

purchase  money  and  compensation  to  be  paid  by  the 
company  for  the  estate  and  interest  claimed  by  me  in  the 

lands  and  hereditaments  situate  at ,  in  the  parish  of 

,  in  the  county  of ,  comprised  in  a  certain  notice 


to  treat  given  by  the  company  to  me  and  dated  the 

day  of ,  19 — ,  and  also  the  compensation  to  be  paid 

by  the  company  in  respect  of  the  damage,  injury,  or  loss 
(if  any)  which  I  may  sustain  by  reason  of  the  taking  of 
the  said  lands  and  hereditaments  by  the  company,  and  the 
execution  of  the  works  authorized  by  the  [special  Act], 

And  whereas  by  an  instrument  in  writing  dated  the 

day  of ,  19 — ,  under  my  hand,  I  gave  to  the  company 

notice  of  the  estate  or  interest  to  which  I  claimed  to  be 
entitled  in  the  said  premises  and  expressed  my  desire  that 
the  amount  to  be  paid  to  me  as  aforesaid  should  be  deter- 
mined by  arbitration  in  manner  provided  by  the  Lands 
Glauses  Consolidation  Act,  1845.  And  whereas  by  an 
instrument  in  writing  under  my  hand,  stating  the  matter 
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Form  87.   60  required  to  be  referred  to  arbitration  as  aforesaid,  dated 

the day  of ,  19 — ,  and  served  on  the  company 

on  the day  of ,  19 — ,  I  requested  the  company 

to  appoint  an  arbitrator  to  act  for  them  and  on  their 
behalf  in  the  matter  in  dispute  as  aforesaid.  And  whereas 
the  company  have  for  more  than  fourteen  days  after 
service  of  such  notice  upon  them  failed  to  appoint  an 
arbitrator  as  requested.     And  whereas  by  an  instrument 

in  writing  under  my  hand  dated  the day  of , 

19 — ,  I  have  appointed  X.  T.,  of  ,  to  be  my  arbi- 
trator to  act  for  me  in  the  determination  of  the  matter  in 
dispute  as  aforesaid.  Now  be  it  known  that  in  pursuance 
of  the  powers  of  the  Lands  Clauses  Consolidation  Act, 
1845, 1  appoint  the  said  X.  Y.  to  act  as  arbitrator  in  the 
matter  aforesaid  on  behalf  as  well  of  the  company  as  of 
myseU. 

Dated  the day  of ,  19 — . 

{Signed) . 


Form  88. 


Notice  to  fill  Vacancy  occasioned  hy  Death  of 

Arbitrator. 

The Company 

and 

[landoumerl. 


To 

On  behalf  of  the  above-named  company  I  have  to 
request  you  to  appoint  an  arbitrator  to  act  for  you  in  the 
arbitration  now  pending  between  you  and  the  company 
relating  to  the  lands  and  hereditaments  comprised  in  the 

notice  to  treat  dated  the day  of ,  19 — ,  given  to 

you  by  the  company  to  supply  the  vacancy  caused  by  the 
death  of  A.  B.,  the  arbitrator  originally  appointed  by  you ; 
and  you  will  please  take  notice  that  if  for  seven  days  after 
service  of  this  notice  upon  you  you  fail  to  appoint  an 
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arbitrator  as  aforesaid,  then,  and  in  such  oase,  C.  D.,  the  Form  88. 
company*8  arbitrator  will,  under  the  provisions  in  that 
behalf  of  the  Lands  Clauses  Consolidation  Act,  1845, 
proceed  in  the  arbitration  ex  parte. 

Dated,  &c. 

(Signed) , 

Secretary  of  the company. 


Notice  to  Arbitrators  to  proceed. 

In  the  matter  of  the  \_8hort  title  of  special  Act"]   Form  89. 
and  of  an  arbitration  between 

[landotmerl 

and 

[company]. 

To  [names  and  descriptions  of  arbitrators']. 

Take  notice  that  the  above-mentioned  company  by 

this   writing,  under  the  hand  of  ,  their  secretary, 

do  hereby  give  you  and  each  of  you  notice  to  pro- 
ceed, and  they  hereby  require  you  to  proceed,  to 
arbitrate  in  the  matters  referred  to  you  by  the  parties 
to  the  said  arbitration;  and  if  either  of  you  refuse, 
or  for  seven  days  from  the  service  of  this  notice 
neglect  to  proceed,  the  other  of  the  said  arbitrators  may 
proceed  ex  parte ^  and  his  decision  will  be  as  effectual  as  if 
he  had  been  a  single  arbitrator  appointed  hj  both  parties. 

Dated  this day  of ,  19 — . 

{Signed) , 

Secretary. 
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Bequest  to  Arbitrators  to  appoint  an  Umpire. 

ronn4Q.  [Short  title  of  special  Act.} 

In  the  matter  of  [short  title  of  special  Acfjy  and 
of  a  question  of  disputed  compensation  arisen 
under  the  said  Aot  between  me  the  under- 
signed [lafidoumer']  and  the  [jiame  of  compani/]. 

To  [names  and  desanptions  of  arbitrators'], 

I,  the  undersigned  [name  and  description  of  landowner], 

request  you  the  said ,  as  the  arbitrator  appointed  by  me 

and  on  my  behalf,  and  you  the  said ,  as  the  arbitrator 

appointed  by  and  on  behalf  of  the  said  company,  to  whom 
the  said  question  of  disputed  compensation  is  referred,  to 
nominate  and  appoint,  by  writing  under  your  hands, 
within  ten  days  after  the  service  hereof  upon  you  and 
before  you  enter  upon  the  matters  referred  to  you,  an 
umpire  to  decide  on  any  such  matters  so  referred  to  you  in 
which  you  shall  differ,  or  which  shall  be  referred  to  him 
under  the  provisions  of  the  Lands  Clauses  Consolidation 
Act,  1845,  or  the  said  [short  titk  of  special  Act] ;  and  if 
for  ten  days  after  this  request  you  neglect  or  refuse  to 
appoint  an  umpire,  I  further  give  you  notice  that  I  shall 
apply  to  the  Board  of  Trade  to  appoint  such  umpire,  pur- 
suant to  the  provisions  of  the  said  Lands  Clauses  Consoli- 
dation Act,  1845,  and  the  Lands  Clauses  (Umpire)  Act, 
1883. 

Dated  this day  of ,  19 — . 

{Signed) . 
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Appointment  hy  Arbitrators  of  Umpire. 

The Company  Form  41. 

and 
{landoumerl. 

In  pursuance  of  the  proyisions  of  [special  Act']^  and  of 
the  provifiions  of  the  Lands  Clauses  Consolidation  Aot, 
1845^  and  of  the  Acts  amending  the  same,  inoorporated 
therewith,  we  the  undersigned  A.  B.  and  C.  D.,  being  the 
arbitrators  appointed  to  settle  a  claim  of  disputed  compen- 
sation arising  out  of  a  notice  to  treat  dated  the day 

of ,  19 — ,  given  by  the  above-named Company 

to  the  above-named  ,  do,  before  entering  upon  the 

matters  referred  to  us,  hereby  appoint -j  of ,  in  the 

county  of  ,  to  be  the  umpire  to  decide  on  any  such 

matters  on  which  we  may  differ,  or  which  shaU  be  referred 
to  him  under  the  provisions  of  the  aforesaid  Acts,  or  any   . 
of  them* 

Dated  this day  of ,  19 — . 

(Signed) 

A.  B.,  arbitrator  for  the  company. 
C.  D.,  arbitrator  for  [landoimer']. 


Agreement  that  Umpire  may  sit  with  Arbitrators. 

In  the  matter  of  the  [short  title  of  special  Actl^y  and  of   Form 42. 
an  arbitration  between 

[landoumerl 

and 

[compant/]. 

Memorandum. — "We  hereby  undertake  and  agree  that 
it  shall  be  lawful  for  the  umpire  in  this  matter  to  sit  and 
hear  evidence  in  conjunction  with  the  arbitrators,  and  that 
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Form  42.   the  award  (if  any)  of  such  umpire  may  be  based  upon  sudi 
"  evidence,  although  at  the  time  it  was  taken  the  arbitrators 
may  not  have  differed  in  opinion  on  the  matters  referred 
to  them. 

Dated  this day  of ,  19 — . 

/  rv.      tv  (  SoKdtor  for  the  above-named 

(Stgned) J      liandowner}. 

(  Solicitor  for  the  above-named 
^    ^     '  i      [company]. 


Appointment  hy  Arhttrators  of  Time  and  Place  for 

Proceeding  with  Reference. 

Formes.  In  the  matter  of  [short  title  of  special  Act\  and 

of  the  Lands  Clauses  Consolidation  Act,  1845, 
and  of  an  arbitration  between  [landowner']  and 
[name  of  company]. 

We  appoint  day,  the day  of  instant, 

for  proceeding  in  this  reference,  at  [name  of  place]y  at  the 

hour  of o'clock  in  the  forenoon,  at  which  time  and 

place  the  parties  to  the  said  arbitration,  and  their  counsel, 
solicitors  and  witnesses  are  required  to  attend. 

Dated  this day  of . 


1 


[signatures  of  arbitrators,] 


To  the  above-named  parties. 
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Agreement  as  to  Numler  of  Witnesses. 

In  the  matter  of  the  [nhort  title  of  special  Acf]^  and  of  go"n^' 
an  arbitration  between 

[^landoicner] 

and 
[contpant/]. 

"Wb  do  hereby  respectively  undertake  and  agree  that 
the  number  of  professional  valuers  [or  as  the  case  may  6^], 
to  be  called  as  witnesses  on  behalf  of  each  party  in  this 

case  shall  not  exceed y  and  that  this  agreement  shall 

not  prejudice  the  legal  rights  of  the  parties  on  the  question 
of  costs. 

Dated  this day  of ,  19 — . 

,  ^.      -  (  Solicitor  for  the  above-named 


{Signed) 1 


(  Solicitor  for  the  above-named 
[companj/']. 


,  Notice  to  produce  Plans  and  Sections  of  intended 

Works. 

[^Short  title  of  special  Act.']  Fonn  45. 

In  the  matter  of  an  arbitration  between 

\_landoumer'] 

and 
[compant/']. 

As  the  solicitor  for  and  on  behalf  of  the  above-mentioned 
-,  the  claimant  in  the  matter,  I  hereby  give  you  notice. 


and  require  you  to  produce  and  show  to  the  arbitrators 

and  umpire  in  this  matter,  sitting  at ,  on  day, 

the day  of ,  the  plans  and  sections  showing  the 

direction  and  levels  of  the  intended  [contemplated  works'] 
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Form  46.  proposed  to  be  constructed  by  you,  the  above-mentioned 
company,  and  described  in  section  of  the  above- 
mentioned  Act  B& . 

Dated  this day  of . 

(Signed) . 


To  the  [^titk  of  company]. 


Notice  to  Landowner  to  Pfoduce. 

gof'n  46.  IShort  title  of  special  Act,] 

In  the  matter  of  an  arbitration  between 

{landowner'] 

and 
[company]. 

Take  notice,  that  you  are  hereby  required  to  produce 
and  show,  or  cause  to  be  produced  and  shown,  to  the 

umpire  and  aibitrators,  sitting  at ,  on  tiie day  of 

,  for  the  purpose  of  settling  and  determining  the 

amount  of  compensation  to  be  paid  by  the  said  company 
to    you,  the  said    claimant,  for  your   interest    in    the 

messuages,  land  and  hereditaments,  situate  in ,  In 

the  borough  of  ,  in  the  county  of  ,  all  deeds, 

wills,  documents  of  title,  papers,  letters,  copies  of  letters, 
and  all  writings  or  other  documents  containing  any  entry, 
memorandum,  or  minute  relating  to  the  names  of  the 
several  tenants  of  the  property  in  question,  and  the 
amount  of  rent  paid  by  them  respectively  during  the  last 
five  years,  and  the  books,  receipts,  and  papers  showing  the 
amount  of  outgoings  in  respect  of  the  said  property  for 
repairs,  parochial  and  municipal  rates  and  taxes,  and  for 
supply  of  gas  and  water  to  the  said  premises,  and  the  rent 
account  rendered  to  or  for  you,  showing  the  sum  or  sums 
of  money  actually  paid  by  the  agent  or  collector  over  to 
the  owner  during  the  last  five  years,  and  also  the  private 
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ledger  or  other  book  containing  the  entry  of  such  account,  Form  46. 
or  any  abstract  or  extract  thereof,  and  also  aU  other  books, 
papers,  letters,  copies  of  letters,  and  all  other  writings  and 
documents  whatsoever  in  your  custody,  possession,  or 
power,  in  anywise  relating  to  the  matter  in  question 
herein. 

Dated  this day  of ,  19 — . 


(Signed) , 

Secretary  of  the  company. 


Notice  under  Sect  122  to  produce  Lease. 

To  A.  B.  [tenanf],  of .  gonn  47. 

"Whereas  the Company,  requiring  to  purchase  and 

take,  for  the  purposes  and  under  the  powers  of  the  [special 
Act],  all  that  piece  or  parcel  of  land,  with  the  messuages 
and  buildings  erected  thereon,  or  on  some  part  thereof, 

situate  in  the  parish  of  ,  in  the  county  of  ,  and 

which  said  piece  of  land  and  premises  so  required  as  afore- 
said are  known  as  No.  — ,  Street,  ,  and  are 

defined  and  described  on  the  plans  and  in  the  book  of 
reference  of  the  works  authorized  by  the  said  Act,  de- 
posited at  the  office  of  the  clerk  of  the  peace  for  that 

county,  and  numbered  in  the  said  parish  of  , 

did,  by  a  notice  in  writing,  dated  the  day  of  , 

19 — ,  and  containing  all  such  particulars  as  are  required 
by  the  Lands  Clauses  Consolidation  Act,  1845,  in  that 
behalf,  give  notice  to  you,  the  said  A.  B.,  of  their  intention 
to  take  the  said  land  and  premises.  And  whereas  you, 
the  said  A.  B.,  claiming  a  greater  interest  in  the  said  land 
and  premises  than  as  tenant  at  will,  claim  compensation  in 
respect  of  an  unexpired  term  in  the  said  land  and  premises. 

Now  the  said Company,  in  pursuance  of  the  122nd 

section  of  the  said  Lands  Clauses  Consolidation  Act,  1845, 

J.  F  F 
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Form  47.   require  you,  the  said ,  to  produce  the  lease  or  grant 

'  in  respect  of  which  such  claim  is  made,  or  the  best  evidenco 

thereof  in  your  power,  in  accordance  with  the  provisions 

of  the  said  Act. 

Dated  this day  of ,  19 — . 

(Signed) , 


Secretary  to  the  said  company. 


Agreement  that  no  Objection  shall  be  taken  by  Reason 
of  the  Award  being  made  after  the  proper  Time. 

Form  48.   Iq  the  matter  of  an  arbitration 


Between 

and 
The Company. 

I,  ,  of  ,  in  the  county  of  ,  do  by  this 

writing  under  my  hand,  and  we,  the Company,  do 

by  this  writing  under  our  common  seal,  consent  and  agree 

that  no  objection  shall  be  taken  to  the  award  of  ,  of 

,  surveyor,  the  umpire  nominated  and  appointed  by 

and ,  the  arbitrators  respectively  duly  appointed 

by  us  in  this  matter,  by  reason  of  the  said  award  not  being 
made  within  the  time  by  law  in  that  behalf  limited ; 
provided  that  such  award  be  made  at  any  time  up  to  and 
inclusive  of  the day  of ,  19 — . 

Dated  this day  of ,  19 — . 

The  common  seal  of  the  above-named  [company]  was 
affixed  hereto  in  the  presence  of . 

{Signecl) . 
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Award  hy  single  Arbitrator. 

To  all  to  whom  these  presents  shall  come,  I,  A.  B.,  of   Form  49. 
— ,  send  greeting  : 


Whereas  by  an  instrument  in  writing  dated  the 

day  of ,  19 — ,  under  the  hand  of  C.  D.,  the  secretary 

of  the  Company  (hereinafter  referred  to  as  "the 

company"),  the  company  gave  notice  to  E.  P.  (herein- 
after referred  to  as  "  the  vendor ")  that  they  required  to 
purchase  and  take,  under  the  powers  of  the  [^special  Acf] 
and  of  the  Acts  incorporated  therewith,  the  lands  and 
hereditaments  [_Insert  desaiption  as  in  notice  to  treat^^  and 
by  the  said  notice  the  company  demanded  of  the  vendor 
particulars  of  his  estate  and  interest  in  the  said  lands  and 
hereditaments.    And  whereas  the  vendor,  by  an  instrument 

in  writing  under  his  hand  dated  the day  of , 

19 — ,  gave  notice  to  the  company  that  he  was  tenant  for 
life  of  the  said  lands  and  hereditaments,  and  claimed  to  be 
able  to  convey  the  same  for  an  estate  in  fee  simple  in 
possession.  And  whereas  the  company  and  the  vendor 
have  not  agreed  as  to  the  amount  of  compensation  to  be 
paid  by  the  company  for  the  fee  simple  of  the  said  lands 
and  hereditaments  and  for  any  damage  that  may  be  sus- 
tained by  the  vendor  by  reason  of  the  execution  of  the 
works  authorized  by  the  said  [special  Acf]^  and  by  an 

instrument  in  writing  under  his  hand  dated  the day 

of ,  19 — ,  the  vendor  signified  his  desire  to  have  such 

question   of  compensation  settled  by  arbitration.     And 

w^hereas,  by  an  instrument  in  writing  dated  the day 

of ,  19 — ,  under  the  hands  of ,  the  secretary  of 

the  company,  and  of  the  vendor,  the  company  and  the 
vendor  concurred  in  appointing  me,  the  said  A.  B., 
as  single  arbitrator  to  determine,  on  behalf  both  of 
the  company  and  the  vendor,  the  purchase  money  and 
compensation  to  be  paid  by  the  company  in  respect 
of  the  purchase  by  them  of  the  estate  and  interest 
in  the  said  lands  and  hereditaments  which  the  vendor 

ff2 
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Form  49.  claimed  to  be  enabled  to  sell,  and  also  in  respect  of  the 
damage  which  the  vendor  might  sustain  by  reason  of  the 
severing  of  the  said  lands  and  hereditaments  from  the 
other  lands  belonging  to  the  same  estate,  or  otherwise 
injuriously  aflEecting  such  other  lands  by  the  exercise  of 
the  powers  of  the  {special  Act]  or  the  Acts  incorporated 
therewith.  And  whereas  I,  the  said  A.  B.,  have  duly 
made  the  declaration  required  by  the  Lands  Clauses  Con- 
solidation Act,  •1845  (one  of  the  Acts  incorporated  with 
the  said  [sjyecial  -4c/]),  and  have  viewed  the  said  lands  and 
hereditaments,  and  in  the  presence  of  the  company  and  the 
vendor,  or  their  respective  counsel  and  solicitors,  have  duly 
inquired  into  the  question  of  compensation  so  referred  to 
me  as  aforesaid,  and  have  heard  and  considered  the 
evidence  produced  before  me  on  such  inquiry.  Now, 
therefore,   be  it  known  that  I,  the  said  A.  B.,  hereby 

award  and  determine  that  the  sum  of  £ is  the  sum  to 

be  paid  by  the  company  for  purchase  money  and  compen- 
sation, as  well  in  respect  of  the  estate  and  interest  in  the 
said  lands  and  hereditaments  which  the  vendor  claims  to 
be  entitled  to  sell  as  aforesaid,  and  also  in  respect  of  the 
damage  sustained  by  the  vendor  by  reason  of  the  severing 
of  the  said  lands  and  hereditaments  from  the  other  lands 
belonging  to  the  same  estate,  or  otherwise  injuriously 
affecting  such  other  lands  by  the  exercise  of  the  powers  of 
the  said  Acts. 

As  witness  my  hand  this day  of ,  19 — . 

{Signed)  A.  B. 

(ii.)  Jury. 

Notice  of  Intention  to  Summon  Special  Jury, 

{Title  of  undertaking!] 


Torm  60.    To 


"Whereas  a  notice  in  writing,  addressed  to  you,  dated 

the day  of ,  and  signed  by  the  secretary  of  the 

—  Company,  was  duly  served  upon  you  more  thaix 
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twenty-one  days  prior  to  the  date  hereof,  and  the  said  Form  60. 
company  did  therebj^  in  pursuance  of  the  provisions  of  the 
[special  Acf]^  and  the  Lands  Clauses  Consolidation  Act, 
1845,  and  of  the  Acts  amendiug  such  last-mentioned  Act, 
give  you  notice  that  the  said  company  required  to  purchase 
or  take  all  the  lands  and  hereditaments  described  in  the 
schedule  thereto,   and  delineated   on   the  plan   attached 

thereto,  and  therein  coloured ;  and  that  they  the  said 

company  were  willing  to  treat  with  you  for  the  purchase  of 
the  said  lands  and  hereditaments,  and  as  to  the  compensa- 
tion to  be  made  to  you  for  the  damage  that  might  be 
sustained  by  you  by  reason  of  the  works  of  the  said  under- 
taking. And  the  said  company  thereby  demanded  from 
you  the  particulars  of  your  estate  and  interest  in  the  last- 
mentioned  lands  and  hereditaments  so  required  as  last 
aforesaid,  and  of  the  claim  made  by  you  in  respect  thereof. 
And  whereas  you  are  or  claim  to  be  the  owner  of  the  said 
lands  and  hereditaments,  or  to  be  enabled  or  entitled  to  sell 
or  convey  or  release  the  same  for  an  estate  in  fee  simple  in 
possession  (subject  to  a  lease  of  the  same  for  the  unexpired 

residue  of  a  term  of years  at  a  rent  of  £ a  year). 

And  whereas  no  agreement  has  been  come  to  between  the 
said  company  and  you  for  the  purchase  by  the  said  com- 
pany of  the  said  lands  and  hereditaments,  or  of  the  interest 
belonging  to  you  therein,  or  as  to  the  compensation  to  be 
made  to  you  for  the  severance  of  the  said  lands  and  here- 
ditaments from  other  lands  whereof  you  are  the  owner,  or 
for  the  otherwise  injuriously  affecting  of  such  last-men- 
tioned lands  by  the  execution  of  the  said  works.  Now, 
therefore,  the  said  company  do  hereby,  in  pursuance  of  the 
powers  and  provisions  of  the  said  Acts,  further  give  you 
notice  that  it  is  the  intention  of  the  said  company,  after  the 
expiration  of  ten  days  from  the  date  of  the  service  hereof 
upon  you,  to  issue  their  warrant  for  summoning  a  special 
jury,  and  to  cause  such  jury  to  be  summoned,  for  the  pur- 
pose of  ascertaining  by  their  verdict  the  amount  of  purchase 
money  and  compensation  to  be  paid  by  the  said  company 
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Form  50.  for  and  in  respect  of  the  purchase  of  the  estate  and  interest 
belonging  to  you,  or  which  by  the  said  Acts  you  are 
enabled  or  entitled  to  sell  and  convey  or  release  in  the 
lands  and  hereditaments  so  required  to  be  purchasad  and 
taken  as  aforesaid,  and  for  the  damages  sustained  by 
severance,  or  otherwise  sustained  or  to  be  sustained  by  you 
by  reason  of  the  execution  of  the  said  works  and  the 
exercise  of  the  powers  of  the  said  Acts.  And  the  said 
company  do  hereby  further  give  you  notice  that  they 

are  willing  and  hereby  offer  to  give  the  sum  of  £ as 

and  for  such  purchase  money  and  compensation  as  afore- 
said. 
Dated  this day  of ,  19 — . 

Signed  on  behalf  of  the  company, 

,  Secretary. 


Notice  of  Intention  to  Summon  Special  Jury 

(Short  Form). 

TormbU       The Company  hereby  give  you  notice  that,  in 

pursuance  of  the  provisions  contained  in  \_spccial  Act]  and 
in  the  Acts  incorporated  therewith,  they  intend,  within 
ten  days  from  the  service  hereof,  or  as  soon  as  may  be 
thereafter,  to  issue  their  warrant  to  the  sheriflP  for  the 

county  of ,  or  other  the  proper  officer,  for  summoning 

a  special  jury  for  the  purpose  of  determining  the  price  and 
compensation  payable  to  you  for  the  purchase  of  the 
estate  which,  under  the  powers  of  the  said  Acts,  or  one  of 
them,  or  otherwise,  you  claim  to  be  entitled  to  or  enabled 
to  sell  and  convey  to  the  company  in  certain  lands  and 
hereditaments  required  by  them  for  the  purpose  of  their 
undertaking,  which  are  described  in  a  certain  notice  of  the 
intention  of  the  company  to  take  such  lands,  dated  the 

day  of  ,  19 — ,  and  duly  served  upon  you,  and 

also  the  amount  of  compensation  payable  to  you  for  any 
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damage  that  may  be  sustained  by  you  by  the  execution  of   Form  61» 

the  works  of  the   company.      And  the  Company 

hereby  offer  you,  as  full  compensation  for  the  said  estate 
and  interest  claimed  by  you  as  aforesaid  in  the  said  land 
and  hereditaments,  and  for  any  damage  which  you  may 
sustain  by  reason  of  the  execution  of  the  works  of  the 
company,  the  sum  of  £ . 

Dated  this  — : —  day  of ,  19 — . 

(Signed) , 


To 


Secretary  to  the  company. 


Warrant  to  Summon  Jury. 

{^Special  Act,"] 
[^County]  to  wit. 

Whereas,  in  pursuance  of  the  provisions  contained  in   Form  62. 
the  [special  Act]  and  the  Acts  incorporated  therewith,  the 

Company,  by  an  instrument  in  writing,  under  the 

hand  of  the  secretary  of  the  said  company,  bearing  date 

the day  of  •,  19 — ,  and  addressed  to  A.  B.,  and 

to  all  persons  having  or  claiming  any  estate  or  interest 
in  the  lands  and  hereditaments  contained  in  the  schedule 
thereunto  annexed,  gave  them  notice  that  the  said  company 
required  to  purchase  and  take  for  the  purposes  of  their 
undertaking  certain  lands  and  hereditaments,  and  premises, 

situate  in  the  parish  of ,  in  the  said  county  of  , 

and  numbered on  the  map  or  plan  and  in  the  book 

of  reference  deposited  with  the  clerk  of  the  peace  for  the 
said  county,  as  respects  lands  in  the  said  parish,  and 
which  lands  and  hereditaments  so  required  as  aforesaid 
were  delineated  on  the  plan  attached  to  or  delivered  with 

the  said  notice,  and  thereon  coloured  .     And  the 

said  company  thereby  gave  the  said  persons  notice  that 
the  said  company  were  willing  to  treat  with  them  and 


440  LANDS  CLAUSES  CONSOLIDATION  ACTS, 

Form  52^.  every  of  them  for  the  purchase  of  the  said  lands  and 
hereditaments  so  required  as "  aforesaid,  and  as  to  the 
compensation  to  be  made  to  them  and  every  of  them 
for  the  damage  that  might  he  sustained  by  them  or  any 
of  them  by  reason  of  the  execution  of  the  works  autho- 
rized by  the  said  Act,  And  the  said  company  thereby 
demanded  from  them  and  each  and  every  of  them  the 
particulars  of  their  respective  estates  and  interests  in  the 
lands  and  hereditaments  so  required  as  aforesaid,  together 
with  all  charges  and  interests  to  which  the  same  were 
subject,  and  of  the  claims  made  by  them  and  each  of  them 
in  respect  thereof.  And  whereas  the  said  notice  was  duly 
served  upon  the  said  A.  B.,  in  accordance  with  the  pro- 
visions of  the  Lands  Clauses  Consolidation  Act,  1845,  in 
that  behalf.  And  whereas  the  said  A.  B.  is  or  claims  to 
be  interested  in  the  said  lands,  hereditaments,  and  premises 

under  a  lease  thereof  for  a  term  of  years  from , 

19 — ,  subject  to  the  payment  of  the  rent  and  the  per- 
formance of  the  conditions  and  stipulations  therein  con- 
tained, and  claims  the  sum  of  £ as  and  for  compensa- 
tion in  respect  thereof.  And  whereas  the  said  A.  B.  and 
the  said  company  not  having  agreed  as  to  the  amount  of 
purchase  money  and  compensation  to  be  paid  by  the  said 

company  to  the  said for  his  estate  and  interest  in  the 

said  lands  and  hereditaments  required  as  aforesaid,  and  for 
any  damage  sustained  or  which  may  be  sustained  by  him 
by  reason  of  the  execution  of  the  works  authorized  by  the 
said  Act,  the  said  company  did,  by  a  notice  in  writing, 

dated  the day  of ,  19 — ,  and  duly  served  on  the 

said  A.  B.  more  than  ten  days  before  the  date  hereof,  give 
him  notice  that  it  was  the  intention  of  the  company,  after 
the  expiration  of  ten  days  from  the  service  of  the  said 
last-mentioned  notice,  to  issue  their  wan^ant  to  the  sheriff 

of  the  county  of ,  or  other  proper  officer,  requiring  him 

to  summon  a  special  jury  in  pursuance  of  the  provisions 
of  the  said  Lands  Clauses  Consolidation  Act,  1845,  in  that 
behalf  y  to  inquire  and  assess  the  amount  of  such  purchase 
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money  and  compensation  as  aforesaid  which  the  said  A.  B.  rorm  52. 
might  be  entitled  to  receive  under  the  provisions  of  the  said 
Acts  for  and  in  respect  of  the  lands,  hereditaments,  and 
premises  in  the  said  notice  mentioned  and  described,  and 
of  his  estate  and  interest  therein.  And  the  said  company 
did  thereby  further  give  the  said  A.  B.  notice  that  they  the 

said  company  were  willing  to  give  the  sum  of L  as  and 

for  such  purchase  money  and  compensation.  Now,  there- 
fore, the  said  company,  in  accordance  with  the  said  notice, 
and  in  pursuance  of  the  powers  and  provisions  of  the  said 
Acts,  do  by  this  warrant  under  their  common  seal  issued 

to  you,  the  said  sherifE  of  the  said  county  of ,  require 

you  to  nominate,  strike,  and  reduce  a  special  jury  in  com- 
pliance with  the  directions  of  the  said  Acts,  to  determine, 
by  their  verdict,  the  sum  or  sums  of  money  to  be  paid  by 
the  said  company  for  the  purchase  by  them  of  the  estate 
and  interest  of  the  said  A.  B.  in  the  lands,  hereditaments, 
and  premises  so  required  as  aforesaid ;  and  also  the  sum  or 
sums  of  money  to  be  paid  by  the  said  company  by  way  of 
compensation  for  the  damage,  if  any,  that  may  have  been 
or  may  be  sustained  by  the  said  A.  B.  by  reason  of  the 
execution  of  the  works  by  the  said  first-mentioned  Act 
jEiuthorized,  and  the  exercise  by  the  company  of  the  powers 
of  the  said  Acts. 

Given  under  the  common  seal  of  the  Company, 

this day  of ,  19 — . 


Warrant  to  Sheriff  under  Protest  to  summon  a  Jury 
in  a  case  of  injuriously  affecting. 

[County]  to  wit :  Pom  53. 

To  the  SherifiPs  of  the  county  of . 

Whereas  we,  the  Company,  have  been  served 

with  a  certain  notice  in  writing  in  the  words  and  figures 
following  (that  is  to  say) : — 

[Sd  out  the  notice  in  full'] 
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Form  52.  every  of  them  for  the  purchase  of  the  said  lands  and 
hereditaments  so  required  as  aforesaid,  and  as  to  the 
compensation  to  be  made  to  them  and  every  of"  them 
for  the  damage  that  might  be  sustained  by  them  or  any 
of  them  by  reason  of  the  execution  of  the  works  autho- 
rized by  the  said  Act,  And  the  said  company  thereby 
demanded  from  them  and  each  and  every  of  them  the 
particulars  of  their  respective  estates  and  interests  in  the 
lands  and  hereditaments  so  required  as  aforesaid,  together 
with  all  charges  and  interests  to  which  the  same  were 
subject,  and  of  the  claims  made  by  them  and  each  of  them 
in  respect  thereof.  And  whereas  the  said  notice  was  duly 
served  upon  the  said  A.  B.,  in  accordance  with  the  pro- 
visions of  the  Lands  Clauses  Consolidation  Act,  1845,  in 
that  behalf.  And  whereas  the  said  A.  B.  is  or  claims  to 
be  interested  in  the  said  lands,  hereditaments,  and  premises 

under  a  lease  thereof  for  a  term  of  years  from , 

19 — ,  subject  to  the  payment  of  the  rent  and  the  per- 
formance of  the  conditions  and  stipulations  therein  con- 
tained, and  claims  the  sum  of  £ as  and  for  compensa- 
tion in  respect  thereof.  And  whereas  the  said  A.  B.  and 
the  said  company  not  having  agreed  as  to  the  amount  of 
purchase  money  and  compensation  to  be  paid  by  the  said 

company  to  the  said for  his  estate  and  interest  in  the 

said  lands  and  hereditaments  required  as  aforesaid,  and  for 
any  damage  sustained  or  which  may  be  sustained  by  him 
by  reason  of  the  execution  of  the  works  authorized  by  the 
said  Act,  the  said  company  did,  by  a  notice  in  writing, 

dated  the day  of ,  19 — ,  and  duly  served  on  the 

said  A.  B.  more  than  ten  days  before  the  date  hereof,  give 
him  notice  that  it  was  the  intention  of  the  company,  after 
the  expiration  of  ten  days  from  the  service  of  the  said 
last-mentioned  notice,  to  issue  their  wan'ont  to  the  sheriff 

of  the  county  of ,  or  other  proper  officer,  requiring  him 

to  summon  a  special  jury  in  pursuance  of  the  provisions 
of  the  said  Lands  Clauses  Consolidation  Act,  1845,  in  that 
behalf,  to  inquire  and  assess  the  amount  of  such  purchase 
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money  and  compensation  as  aforesaid  whioh  the  said  A.  B.  Torm  62. 
might  be  entitled  to  receive  under  the  provisions  of  the  said 
Acts  for  and  in  respect  of  the  lands,  hereditaments,  and 
premises  in  the  said  notice  mentioned  and  described,  and 
of  his  estate  and  interest  therein.  And  the  said  company 
did  thereby  further  give  the  said  A.  B.  notice  that  they  the 

said  company  were  willing  to  give  the  sum  of /.  as  and 

for  such  purchase  money  and  compensation.  Now,  there- 
fore, the  said  company,  in  accordance  with  the  said  notice, 
and  in  pursuance  of  the  powers  and  provisions  of  the  said 
Acts,  do  by  this  warrant  under  their  common  seal  issued 

to  you,  the  said  sheriff  of  the  said  county  of ,  require 

you  to  nominate,  strike,  and  reduce  a  special  jury  in  com- 
pliance with  the  directions  of  the  said  Acts,  to  determine, 
by  their  verdict,  the  sum  or  sums  of  money  to  be  paid  by 
the  said  company  for  the  purchase  by  them  of  the  estate 
and  interest  of  the  said  A.  B.  in  the  lands,  hereditaments, 
and  premises  so  required  as  aforesaid ;  and  also  the  sum  or 
sums  of  money  to  be  paid  by  the  said  company  by  way  of 
compensation  for  the  damage,  if  any,  that  may  have  been 
or  may  be  sustained  by  the  said  A.  B.  by  reason  of  the 
execution  of  the  works  by  the  said  first-mentioned  Act 
authorized,  and  the  exercise  by  the  company  of  the  powers 
of  the  said  Acts. 

Given  under  the  common  seal  of  the  Company, 

this day  of ,  19 — . 


Warrant  to  Sheriff  under  Protest  to  summon  a  Jury 
in  a  case  of  injuriously  affecting. 

[^County]  to  wit :  Porm  68. 

To  the  Sheriffs  of  the  county  of . 

Whereas  we,  the  Company,  have  been  served 

with  a  certain  notice  in  writing  in  the  words  and  figures 
following  (that  is  to  say) : — 

[^Sct  out  the  notice  in  full'] 
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Porm  68.       -A.nd  whereas  the  said  notice  was  served  upon  us  on  the 

day  of now  last  past.     And  whereas  we  do  not 

admit  that  the  said  house  and  premises  have  been  injuri- 
ously affected  by  the  exercise  of  the  powers  contained  in 
the  said  [special  Act"],  or  of  the  other  Acts  incorporated 

therewith  or  any  of  them,  or  that  the  said has  sus^ 

tained  any  damage  for  which  we  are  liable  to  make  any 
compensation  under  the  said  Acts  of  Parliament  or  any 
of  them,  and  we  altogether  dissent  from  the  said  claim, 
but,  subject  to  and  under  protest,  we  are  willing  to  issue 
our  warrant  to  summon  a  special  jury  in  order  that  the 
amount  of  compensation  which  we  ought  to  make  in 
respect  of  such  of  the  said  matters  (if  any)  as  may  be 
proved,  and  as  under  the  said  Acts  of  Parliament  we  may 
be  liable  to  make  compensation  for,  may  be  settled,  ascer- 
tained, and  determined.     Now,  therefore,  we  the  

Company,  in  compliance  with  the  request  in  that  behalf 
contained  in  the  said  before  mentioned  notice,  and  in 
pursuance  of  the  provisions  of  the  said  Acts  of  Parlia- 
ment, and  especially  the  Lands  Clauses  Consolidation  Act, 
1845,  do  by  this  warrant  under  our  common  seal  issued  to 

you  the  said  sheriff  of  the  county  of  ,  require  you 

to  summon  a  special  jury,  in  compliance  with  the  direc- 
tions of  the  said  Acts,  for  the  purpose  of  settling,  ascer- 
taining, and  determining  (but  subject  to  and  under  protest 
as  aforesaid)  the  sum  or  sums  of  money  to  be  paid  by  way 
of  compensation  for  the  damage  (if  any)  sustained  by  the 

said  by  the  said  house  and  premises  having  been 

injuriously  affected  by  reason  of  the  exercise  of  the  powers 
contained  in  the  [special  Act],  and  any  other  Acts  incor- 
porated therewith  vested  in  us. 

Given  under  our  common  seal  this day  of , 

'  19—. 

The  common  seal  of  the  Company  was  affixed 

hereto  in  the  presence  of . 

I8eal2 
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Waiver  of  Objection  to  interested  Sheriff, 

In  the  matter  of  the  [special  Act],  and  in  the   Form  64. 

matter  of  a  compensation  claim  between 

and  the Company. 

We  hereby  consent  to  this  case  being  taken  and  heard 

before  the  sheriff  of ,  at  his  office, ,  on ,  the 

day  of  next,  and  that  no  objection  shall  be 

taken  on  account  of  the  said  sheriff  being  interested  in  the 
matter  in  dispute. 

Dated  the day  of ,  19—. 

{Signed) , 

Solicitors  for  claimant. 


Solicitors  for  company. 


Notice  from  Sheriff  of  Appointment  of  Time  and  Place 

for  Nomination  of  Jury. 

In  the  matter  of  the  [special  Act],  and  of  a  claim  by 

[landoicner] 
against  the 
[compani/']. 

[Coiintf/.']     By  virtue  of  a  certain  warrant  under  the   Form  55. 
common  seal  of  the  above-named  company  to  me  directed, 

I  hereby  appoint day,  the day  of  instant, 

at of  the  clock  in  the  forenoon,  at  my  office,  situate 

,  in  the  said  county,  to  be  the  time  and  place  for  the 

purpose  of  nominating  a  special  jury  in  the  above  matter. 
And  I  hereby  summon  both  parties  to  appear  before  me 
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rorm  65.   by  themselves  or  their  agents  at  the  time  and  place  above 
mentioned  for  the  purpose  aforesaid. 

Dated  this day  of ,  19 — . 

ft 

{Signature) 

,  Sheriff. 

To  the  promoters  of  the  works, 
the  above-named  company, 
their  solicitors  or  agents. 


Notice  from  Sheriff  of  Time  and  Place  for  Inquiry. 

Fonn  56.  [^Heading  as  above.'] 

l^Counfi/,]     By  virtue  of  a  certain  warrant  under  the 
common  seal  of  the  above-named  company  to  me  directed, 

I  hereby  appoint day,  the  day  of  ,  at 

o'clock  in  the  forenoon,  at  the  house  known  by  the  name 
of  the  Sheriff's  OflSce,  situate,  &c.,  to  be  the  time  and 
place  for  the  purpose  of  holding  an  inquisition  pursuant 
to  the  said  warrant. 

Dated  this day  of ,  19 — . 

[^Signature  of  Sheriff'] 
To  the  promoters  of  the  works  of 
the  said  company,  their  agents, 
and  whom  else  it  may  concern. 


Notice  hy  Company  to  Landowner  of  Time  and  Place 

for  holding  Inquiry. 

Form  57.         To . 

The  Company  do  hereby,  in  pursuance  of  the 

notice   abeady  served  upon  you  on  behalf  of  the  said 

company,  dated  the  day  of  ,  19 — ,  give  you 

notice  that  a  jury  of  persons  duly  summoned  and  returned 
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by  tlie  slierifif  of  the  county  of ,  according  to  the   rormST.; 

provisions    of    the    Lands    Clauses    Consolidation    Act,  '' 

1845,  will  sit  at  \_dnf/  and  Aowr],  at  the  Sheriff's  Court, 
situate,  &c.,  for  the  purpose  of  ascertaining,  inquiring  of, 
and  assessing,  and  delivering  a  verdict  for,  the  purchase 
money  and  compensation  to  be  paid  for  and  in  respect  of 
the  lands  and  hereditaments  referred  to  in  the  said  notice. 

Dated  this day  of ,  19 — . 

Signed  on  behalf  of  the  said Company, 

(Signature)       ^ 

Secretary. 


(iii.)  Surveyors. 

Nomination  of  Surveyor  hy  Justices^  under  Sect.  59, 
where  Landowner  prevented  from  Treating. 

"Whereas  under  the  provisions  of  the  \8pccial  Acf]^  and   Form  58. 

of  the  Acts  incorporated  therewith,  the  Company 

have  applied  to  us  the  undersigned,  being  two  of  Her 

Majesty's  justices  of  the  peace  for  the  county  of  ,  to 

nominate  a  surveyor  to  determine  the  amount  of  purchase 
money  to  be  paid  to  A.  B.  for  the  lands  specified  in  the 
schedule  hereto  which  the  said  company  require  to  pur- 
chase and  take  for  the  purposes  of  their  undertaking,  and 
which  by  the  said  [special  Act]  they  are  authorized  to  take, 
and  also  of  the  compensation  to  be  paid  for  the  damage  (if 
any)  to  be  sustained  by  the  said  A.  B.  by  reason  of  the 
severing  of  the  lands  so  to  be  taken  as  aforesaid  from  his 
other  lands,  or  otherwise  injuriously  affecting  such  other 
lands  by  the  exercise  of  the  powers  of  the  said  [special  Act] 
or  the  Acts  incorporated  therewith.  And  whereas  it  has 
been  proved  to  our  satisfaction  that  the  said  company  are 
by  reason  of  the  absence  of  the  said  A.  B.  from  the  king- 
dom prevented  from  treating  with  him  as  to  the  amount  of 
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rorm  68.  suoh  purchase  money  and  compensation.  Now,  therefore, 
we,  the  said  A.  B.  and  0.  D.,  two  of  Her  Majesty's  justices 
of  the  peace  as  aforesaid,  assembled  and  acting  together  at 

,  do  by  this  writing  under  our  hands  appoint  X.  Y., 

of  ,  an  able   practical  surveyor,   to   determine   the 

amount  of  the  said  purchase  money  and  compensation. 

Given  under  our  hands  this day  of ,  19 — . 

{Signed) • 

The  Schedttle  above  mentioned. 
[Description  of  Premises,'] 


Valuation  hy  a  Surveyor  appointed  under  Sect.  69. 

Fonn  59.       Whereas  I,  the  undersigned  X.  T.,  of ,  surveyor, 

have  by  a  certain  instrument  in  writingheretoannexed.under 

the  hands  of and ,  two  of  Her  Majesty's  justices 

of  the  peace  for ,  been  nominated  to  determine  by  my 

valuation  the  matters  therein  mentioned.  Now  I  do  by 
this  my  valuation,  in  pursuance  of  the  said  nomination, 

determine  the  sum  to  be  paid  by  the Company  for 

the  purchase  of  the  estate  and  interest  as  stated  in  the  said 
appointment  of  and  in  the  hereditaments  and  premises 
described  in  the  schedule  thereto  and  for  compensation  for 
any  injury  which  will  be  sustained  by  the  said  A.  B.  by 
reason  of  the  severing  of  the  said  premises  from  his  other 
lands  or  otherwise  injuriously  affecting  such  other  lands 
by  the  execution  of  the  company's  works,  to  be  the  sum 
of  £ . 

Dated,  &c. 

{Signed)  X.  T. 
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(iv.)  Yearly  Tenancies. 

Application  for  Summons  to  Tenant  from  Year  to  Year 
to  attend  before  Justices  to  settle  Compensation. 

\_Coxinty]  to  wit.  Form  80. 

The  information  of  A.  B.,  of ,  the  secretary  of  the 

Co.,  made  for  and  on  their  behalf  to  me  the  under- 
signed, one  of  the  police  magistrates  of  the ,  sitting 

at  the Court,  within  the ,  this day  of , 

19 — ,  whereby  he  saith  that  the  Company,  by  the 

[special  Acf],  with  which  Act  the  Lands  Clauses  Consoli- 
dation Act,  1845,  is  incorporated,  being  empowered  and 
authorized  to  purchase  and  take  the  premises  hereinafter 

mentioned,  did  by  a  notice  in  writing,  dated  the day 

of ,  19 — ,  and  duly  served  upon  E.  P.,  of ,  in  the 

parish  of  ,  in  the  county  of  ,  give  to  the  said 

E.  P.,  then  the  occupier  of  the  premises,  and  claiming  to 
have  no  greater  interest  than  as  tenant  for  a  year  or  from 
year  to  year,  notice  to  give  up  possession  of  the  said 

premises,  known  as  ,  to  the  said  company,  under  the 

powers  and  for  the  purposes  of  the  said  Acts,  which  premises 

are   numbered  in  the   map  or  plan   and  book   of 

reference  thereto,  which  relate  to  the  said  parish,  depo- 
sited for  the  purposes  of  the  said  first-mentioned  Act  at 

the  office  of  the  clerk  of  the  peace  for  the  county  of . 

And  the  said  company  have  failed  and  still  fail  to  agree  as 
to  the  amount  of  compensation  to  be  paid  to  the  said  E.  F. 
for  the  value  of  his  imexpired  term  or  interest  as  aforesaid 

in  the  said  premises.     Whereupon  the  said Company 

by  the  said  A.  B,  prayeth  that  the  said  E.  P.  may  be 

summoned  before  a  police  magistrate  of  the ,  sitting  at 

the Court,  in  the  said ,  by  whom  the  said  ques- 
tion of  compensation  may  be  heard,  determined,  and 
settled,  pursuant  to  section  121  of  the  Lands  Clauses  Con- 
solidation Act,  1815. 

Exhibited  to  and  taken  before  me, 

X.  Y.,  {Sf'gned)  A.  B. 

Police  Magistrate  of . 
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Summons  to  appear  before  Magistrate. 

Porin  61.  Police  Court. 

Polwe  District  j  rp^  jj.  F.,  of . 

to  wit.         ) 

"Whereas  information  this  day  hath  been  laid  before 

the  undersigned,  one  of  the  magistrates  of ,  sitting  at 

the  Police  Court, ,  in  the  county  of ,  and  within 

the  district,  by  A.  B.,  of  ,  secretary  to  the 

Company,  that  a  certain  house  and  premises,  known 

as  ,  situate  at  ,  in  the  parish  of  ,  in  the 

county  of ,  and  within  the  said  district,  are  now  in 

your  possession,  and  that  you  have  no  greater  interest 
therein  than  as  tenant  from  year  to  year,  and  that  you 
have  been  required  by  the  said  company,  under  the  pro- 
visions of  the  [special  Acf],  to  give  up  possession  of  the 
said  house  and  premises  before  the  expiration  of  your 
interest  therein,  and  that  a  difference  has  risen  between 
you  and  the  said  company  as  to  the  amount  of  compensa- 
tion (if  any)  to  which  you  are  entitled  under  section  121 
of  the  Lands  Clauses  Consolidation  Act,  1875. 

You  are  therefore  hereby  summoned  to  appear  on 

next,  at o'clock  in  the noon,  at  the  Police  Court 

aforesaid,  before  me,  or  such  other  magistrate  of  the  said 
Police  Court  as  may  then  be  there,  who  will  then  and  there 
determine  the  amount  of  such  compensation,  and  further 
deal  in  the  matter  aforesaid  according  to  law. 

Given  under  my  hand  and  seal,  this day  of , 

19 — ,  at  the  Police  Court  aforesaid. 
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Proceedings  under  Sect.  121.     Notice  to  Produce. 

In  the  matter  of  the  [jipecial  Act'].  Formes. 

Between  the Company 

and 
A.  B. 

Take  notice  that  you  are  hereby  requested  to  produce 
on  the  hearing  of  the  above  matter  at  the  Police  Court  at 

,  in  the  coimty  of  ,  on  ,  the  day  of 

,  19  —,  at  the  hour  of  in  the  noon,  to  such 

magistrate  of  the  said  Police  Court  as  may  then  be  there 
sitting,  all  papers,  documents,  letters,  writings,  receipts, 
including  receipts  for  rent,  rates  and  taxes,  and  also  all 
deeds  and  agreements,  and  copies  of  deeds,  agreements, 
documents,  letters,  writings,  and  receipts  in  your  posses- 
sion, custody,  or  power  in  any  way  relating  to  the  matters 
depending  between  you  and  the  said  company,  and  par- 
ticularly all  receipts  for  rent  for  or  in  respect  of  the 

premises.  No.  — , Street, ,  in  the  county  of , 

now  held  by  you. 

Dated  this day  of ,  19 — . 

{Signature) . 


Solicitors  to  the Company. 

To  A.  B.,  of . 


J.  O  Q 
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(V.)  ENTRY  BEFORE  PURCHASE. 


Notice  of  Intention  to  apply  to  Board  of  Trade  to 
appoint  a  Surveyor^  under  the  Railway  Companies 

Act,  1867. 

^<>"^Q»-       To  A.  B.,  of . 

"Whereas,  by  a  certain  notice  in  writing,  under  the 

hand  of  the  Secretary  of  the  Company,  dated  the 

day  of ,  19 — ,  and  served  upon  you  on  the 

day  of ,  19 — ,  the  said  company  gave  notice  that  they 

required  to  purchase  and  take,  under  the  powers  of  the 
[^special  Acf]  and  the  Acts  incorporated  therewith,  the 
lands  and  hereditaments  therein  referred  to.  And  whereas 
you  chiim  to  be  interested  in  the  said  lands.  And  whereas 
no  agreement  has  been  come  to  or  award  made,  or  verdict 
given  for  the  purchase  money  or  compensation  to  be  given 
by  the  said  company  in  respect  of  your  interest  in  the  said 
lands  and  hereditaments.  And  whereas  the  said  company 
are  desirous,  and  propose  under  and  subject  to  the  85th 
and  other  sections  of  the  Lands  Clauses  Consolidation  Act, 
1845,  one  of  the  Acts  incorporated  as  aforesaid,  to  enter 
upon  and  use  the  same  lands  and  hereditaments  for  the 
purposes  of  the  undertaking.  Now  I,  the  undersigned,  do 
hereby  give  you  notice  that  it  is  the  intention  of  the  said 
company,  under  the  provisions  of  sect.  36  of  the  Eailway 
Companies  Act,  1867,  not  less  than  seven  days  after  the 
service  hereof  upon  you  to  apply  to  the  Board  of  Trade 
for  the  appointment  of  a  surveyor  to  determine  the  value 
of  the  interest  in  the  said  lands  you  claim  to  be  entitled 
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to  or  enabled  to  sell  and  convey,  including  the  amount  of  7onn68. 
compensation  for  all  damage  and  injury  to  be  sustained 
by  reaaon  of  the  exercise  of  the  powers  conferred  by  the 
85th  section  of  the  Lands  Clauses  Consolidation  Act,  1846, 
or  of  the  [special  Act],  as  far  as  such  damage  and  injury 
are  capable  of  estimation. 

Dated  this day  of ,  19 — . 


(Signed) , 

Secretary  of  the  said  Company. 


Application  to  Board  of  Trade  to  appoint  a  Surveyor 
(under  the  Railway  Companies  Acty  1867),  before 
entry  on  lands. 

To  Her  Majesty's  Commissioners  for  Trade  and  Foreign  Form  64. 
Plantations,  commonly  called  the  Board  of  Trade. 

"Whereas  the  Company  are  desirous,  under  the  Land  in 

provisions  of  [special  Acf]  and  the  Acts  incorporated  there-  of tZ^^ 
with  (which  include  the  Lands  Clauses  Consolidation  Act,  the  county 
1845),  of  entering  upon  and  using  certain  lands  which  are 
comprised  in  the  copy  notice  to  treat,  hereunto  annexed, 

and  are  situate  in  the  parish  of ,  in  the  County  of , 

and  are  more  particularly  described  in  the  schedule  and 
plan  attached  to  the  said  notice,  which  was  served  upon 
A.  B.  [landoioier]  on  the day  of ,  19 — . 

And  whereas  the  said  A.  B.  claims  to  be  interested  in 
the  said  lands,  and  the  said  company  propose,  under  and 
subject  to  the  powers  and  provisions  of  the  said  Acts,  to 
enter  upon  and  use  the  same  for  the  purposes  of  the  said  . 
first-mentioned  Act  before  any  agreement,  award,  or 
verdict,  shall  be  come  to,  made,  or  given,  and  to  deposit  in 
the  Bank,  by  way  of  security,  according  to  the  provisions 
of  the  said  Lands  Clauses  Consolidation  Act,  1845,  such  a 
sum  as  shall  be  determined  by  a  surveyor  appointed  by 
you  under  the  provisions  of  section  36  of  the  Railway 

og2 
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Form  64.   Companies  Act,  1867,  to  be  the  value  of  the  interest  in  the 
""  said  lands,  which  the  said  A.  B.  is  entitled  to  or  enabled  to 

sell  or  convey.  And  whereas  the  said  A.  B.  does  not  con- 
sent to  such  entry  and  user  by  the  said  company  as  afore- 
said, and  notice  of  the  intention  to  apply  to  you  for  the 
appointment  of  a  surveyor  has  been  given  to  him  not  less 
than  seven  days  prior  to  the  date  hereof.  Now,  therefore, 
the  said  company  hereby  apply  to  you  to  nominate  and 
appoint,  under  the  provisions  of  the  said  Acts,  a  surveyor 
to  determine  the  value  of  the  said  lands  and  hereditaments. 

Dated  this day  of ,  19 — . 

{Signed)  , 

Secretary  to  the Company. 


Bond  under  Section  85. 

Ponn  65.       Know  ALL  MEN  by  these  presents,  that  we,  the 

Company,  and  A.  B.,  of ,  and  C.  D.,  of ,  are  held 

and  firmly  bound  to  E.  F.,  of ,  in  the  sum  of  £ , 

to  be  paid  to  the  said  E.  P.,  his  executors,  administrators, 
or  assigns,  or  to  his  or  their  attorney  or  attorneys,  for 
which  payment  to  be  well  and  truly  made,  we  the  com- 
pany bind  ourselves  and  our  successors,  and  we  the  said 
A.  B.  and  C.  D,  bind  ourselves  and  each  of  us  and  our 
respective  heirs,  executors,  and  administrators,  and  every 
of  them,  jointly  and  severally,  by  these  presents,  given 
under  the  common  seal  of  the  company,  and  sealed  with 

the  seals  of  the  said  A.  B.  and  C.  D.,  dated  this day 

of ,  19—. 

Whereas  the  Company  require  to  purchase  and 

take  for  the  purposes  of  the  works  authomed  by  the 
[special  Act]  and  the  Acts  incorporated  therewith,  certain 

lands  and  hereditaments,  situate  in  the  parish  of ,  in 

the  county  of ,  the  particulars  of  which  are  set  forth 

in  the  schedule  hereunder  written,  and  which  for  the  better 
ascertaining  them  are  delineated  by  the  colour in  the 
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plan  annexed  to  the  notice,  dated  the day  of ,   ronnes. 

19 — ,  hereinafter  mentioned.  And  whereas  the  above- 
named  E.  P.  is  or  claims  to  be  entitled  under  the  provi- 
sions of  the  said  Acts,  to  sell  and  convey  the  said  land  and 
hereditaments  to  the  company  for  an  unincumbered  estate 
in  fee  simple  in  possession.     And  whereas  the  company 

have,  by  a  notice  dated  the day  of ,  19 — ,  and 

containing  all  such  particulars  as  are  required  by  the 
Lands  Clauses  Consolidation  Act,  1845,  in  that  behalf, 
given  notice  to  the  said  E.  F.  of  their  intention  to  take 
the  said  land  and  hereditaments.  And  whereas  no  agree- 
ment has  been  come  to,  or  award  made,  or  verdict  given 
for  the  purchase  money  or  compensation  to  be  paid  by 
the  company  to  the  said  E.  F.,  for  his  estate  or  interest 
in  the  said  lands  and  hereditaments,  and  the  company 
are  desirous  and  propose,  under  and  subject  to  the  powers 
and  provisions  of  the  Lands  Clauses  Consolidation  Act, 
1845,  to  enter  upon  and  use  the  same  for  the  purposes 
and  under  the  provisions  of  the  said  Act,  before  any  such 
agreement,  award,  or  verdict  shall  be  come  to,  made,  or 
given,  but  the  said  E.  F.  does  not  consent  to  such  entry. 
And  whereas  the  company  have,  by  a  notice,  dated  the 

day  of ,  19 — ,  duly  served  on  the  said  E.  F., 

given  the  said  E.  F.  notice  that  they  intended,  after  the 
expiration  of  seven  days  from  the  date  of  service  thereof 
upon  the  said  E.  F.,  to  apply  to  the  Board  of  Trade  for 
the  appointment  of  a  surveyor  to  determine  the  value  of 
the  said  land  and  hereditaments,  according  to  the  85th 
section  of  the  Lands  Clauses  Consolidation  Act,  1845. 
And  whereas  after  the  expiration  of  seven  days  from  the 
service  of  the  said  notice  the  company  applied  to  the  Board 
of  Trade  to  appoint  a  surveyor  in  accordance  with  the 
provisions  of  the  Eailway  Companies  Act,  1867.     And 

whereas  G,  H.,  of  ,  in  the  county  of  ,  an  able 

practical  surveyor,  duly  nominated  and  appointed  by  the 
Board  of  Trade  in  accordance  with  the  provisions  of  the 
last-mentioned  Act,  has  determined  the  value  of  the  estate 
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Torm  65.  and  interest  which  the  said  E.  F.  claims  to  be  enabled  to 
sell  to  the  company  of  and  in  the  said  land  and  heredita- 
ments at  the  sum  of  £ .     And  whereas  the  company 

have,  in  pursuance  of  the  provisions  in  this  behalf  con- 
tained in  the  Lands  Clauses  Consolidation  Act,  1845,  paid 

into  the  Bank  of  England  the  sum  of  £ ,  in  the  name 

and  with  the  privity  of  the  Paymaster-General,  to  be 
placed  to  his  account  there  on  behalf  of  the  Supreme 
Court  of  Judicature  to  the  credit  of  the  said  E.  P.,  as  such 
deposit  by  way  of  security  to  him  as  required  by  the  said 
last-mentioned  Act.  And  whereas  the  said  A.  B.  and 
C.  D.  are  two  sufficient  sureties  within  the  meaning  of  the 
said  Lands  Clauses  Consolidation  Act,  1845.  Now  the 
condition  of  the  above- written  bond  or  obligation  is  such 
that  if  the  company  shall  pay  unto  the  said  E.  F.,  or 
deposit  in  the  Bank  of  England  for  the  benefit  of  the 
parties  interested  in  the  said  land  and  hereditaments,  as 
the  case  may  require,  under  the  provisions  contained  in 
the  said  Lands  Clauses  Consolidation  Act,  1845,  all  such 
purchase  money  or  compensation  as  may,  in  manner  in  the 
same  Act  provided,  be  determined  to  be  payable  by  the 
company,  in  respect  of  the  same  land  and  hereditaments, 
together  with  interest  thereon  at  the  rate  of  £5  per  cent, 
per  annum  from  the  time  of  entering  on  such  land  and 
hereditaments  until  such  purchase  money  or  compensation 
shall  be  paid  to  the  said  E.  F.,  or  deposited  in  the  Bank 
of  England  for  the  benefit  of  the  parties  interested  in  the 
said  land  and  hereditaments  under  the  provisions  in  the 
said  Lands  Clauses  Consolidation  Act  contained,  then 
the  above- written  bond  or  obligation  to  be  void ;  otherwise 
to  remain  in  full  force. 

The  Schedule  above  referred  to. 

All  that  piece  of  land  containing  together  by  admeasure- 
ment   ,  or  thereabouts,  situate  in  the  parish  of , 

in  the  county  of  ,  and  being  the  land  and  heredita- 
ments numbered in  the  plans  and  the  book  of  refer- 
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ence  thereto  of  the  works  authorized  by  the  [^special  Aci^y   Formes, 
deposited  at  the  office  of  the  clerk  of  the  peace  for  the  said  ' 

county. 

The  common  seal  of  the  said  company 
was  affixed  hereto  in  the  presence  of 

Signed,  sealed,  and  delivered  by  the 
above-mentioned  A,  B.,  in  the  presence 
of—. 

Signed,  sealed,  and  delivered  by  the  \ 
above-mentioned  C.  D.,  in  the  presence  > 
of .  ) 

Notice  of  Entry  to  prohe^  hore^  stake  out^  Sfc. 

The Company. 

To . 

■ 

The  Company  having,  under  and  by  virtue  of  Fona66. 

[special  Act],  and  of  the  Lands  Clauses  Consolidation  Act, 
1845,  authority  granted  to  them  to  enter  upon  your  lands 

at ,  in  the  parish  of ,  in  the  county  of  ,  for 

the  purpose  of  surveying  or  of  taking  levels  of  such  lands, 
and  of  probing  or  boring  to  ascertain  the  nature  of  the 
soil,  and  of  setting  out  the  line  of  the  works,  after  giving 
not  less  than  three  nor  more  than  fourteen  days'  notice  to 
the  owners  or  occupiers  thereof,  making  compensation  for 
any  damage  thereby  occasioned,  do  hereby  give  you  notice 
that  it  is  their  intention,  after  the  expiration  of  three  days 
from  the  service  of  this  notice,  by  their  agents  and  work- 
men, for  the  purposes  hereinbefore  referred  to,  or  some  of 
them,  to  enter  upon  such  lands  for  the  purposes  aforesaid, 
or  some  or  one  of  them,  making  you  compensation  for  any 
damage  thereby  occasioned. 

Dated  this day  of ,  19 — . 

(Signed) , 

Secretary  to  the  [compani/]. 

Note. 
In  leaving  with  you  the  above  notice  the  company  beg 
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Form  66.  to  add  that  they  have  desired  their  agents  and  workmen  to 
Bet  out  the  line  with  the  least  possible  inconvenience,  cmd 
that  complaint  of  violating  these  instructions  will  meet  with 
immediate  attention  at  the  offices  of  the  company. 

This  notice  is  for  the  preliminary  purpose  of  setting  out 
the  line  only,  and  does  not  extend  to  any  proceeding  for 
the  purpose  of  acquiring  such  of  your  land  as  may  be 
required  to  be  purchased  or  used  by  the  company  for  the 
construction  of  their  intended  railway  and  works. 
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(VI.)  PAYMENT  INTO  COURT. 


Request  to  Paymaster-General  to  prepare  Directions 
for  Payment  into  Court  under  Sect  69. 

In  the  High  Court  of  Justice,  Chancery  DiYision.  Form  67. 

Ex  parte  [the  promoters  of  the  undertaking]  :  See 

Supreme 

In  the  matter  of  the  [special  Act]  :  Court 

.  ,  Funds 

In  respect  of  lands  at claimed  by  A.  B.  \add  tcords  Rules, 

briefly  crpressive  of  the  nature  of  the  disahility  to  sell  ^^^^  39/ 
and  convey  hy  reason  of  which  the  money  is  paid  in]. 

Ledger  credit  as  above. 

The  Paymaster  is  requested  to  issue  a  direction  to  the 
Bank  of  England  to  receive  from  [the  promoters]  the  sum 

of  £ for  the  ledger  credit  in  the  books  of  the  Pay  Office 

above  specified. 

Dated  the day  of 19 — . 

{Signature  and  address  of  solicitor). 
Solicitor  to  the Eailway  Company. 
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Paymaster's  Direction  for  Payment  into  Court. 

Form  68.   To  the  Agent  of  the  Bank  of  England   (Law  Courts 

Branch). 

Please  receive  the  above-stated  sum,  and  place  it  to  the 
account  of  the  Paymaster-General  for  the  time  being  for 
and  on  behalf  of  the  Supreme  Court  of  Judicature. 

(Signed) . 

[Date']. 

Bank  Certificate  of  Receipt, 

To  the  Assistant  Paymaster-Greneral. 

Bank  of  England, ,  19 — . 

The  above-stated  sum  has  been  this  day  received. 

{Signed) . 

Request  to  Paymaster-General  to  prepare  Directions 
for  Payment  into  Court  under  Sect.  85. 

Form  69.  In  the  High  Court  of  Justice,  Chancery  Division. 

Ex  parte  [the  promoters  of  the  undertaking]  : 

In  the  matter  of  the  [special  Act]  : 

The  account  of  A.  B.  in  respect  of  lands  claimed  by  him 
at . 

Ledger  credit  as  above. 

The  Paymaster  is  requested  to  issue  a  direction  to  the 
Bank  of  England  to  receive  from  [the  promoters]  the  sum 

of  £ for  the  ledger  credit  in  the  books  of  the  Pay 

Office  above  specified,  being  the  amount  determined  by  a 
surveyor  duly  appointed  imder  sect.  85  of  the  Lands 
Clauses  Consolidation  Act,  to  be  the  value  of  the  above- 
mentioned  lands. 

Dated  this day  of ,  19 — . 

{Signed) , 

Solicitors  for  the Company. 
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Authority  for  Company  to  present  Petition  for 
Payment  out  of  Deposit  under  Sect.  85. 

The Company  Form  70. 

and  * 

A.  B.  [landomierl. 

"We  hereby  authorize  you  to  present  a  petition  in  the 
joint  names  of  the  above-mentioned  A.  B.,  and  the  above- 
mentioned  company  for  the  payment  out  of  court  to  the 

company  of  the  sum  of  £ ,  paid  into  the  Bank  of 

England  by  them  in  the  month  of ,  19 — ,  under  the 

provisions  of  sect.  85  of  the  Lands  Clauses  Consolidation 
Act,  1845,  before  taking  compulsory  possession  of  certain 

land,  in  the  parish  of  ,  in  the  county  of  ,  the 

purchase  of  which  has  since  been  completed,  and  the 
purchase  money  and  interest  paid  by  the  company. 

{Signatures) 

Solicitors  for  the  said  A.  B. 

To  Messrs. , 

Solicitors  for  the  said  company. 


1 
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(VII.)  APPORTIOMENT  OF  EENT-CHABGES. 


Notice  of  Claim  for  Apportionment  of  Rent-charge 

under  Sect.  116. 

Form  71.        [Begin  as  in  Form  16.] 

And  I  further  give  notice  to  the  said  company  that  I 
require   an   apportionment   of   the  said  yearly  rents   of 

£ and  £ ,  respectively,  pursuant  to  the  terms  and 

provisions  of  the  said  Lands  Clauses  Consolidation  Act, 
1845. 


Summons  to  Apportion  Rent-charge. 


Form  72.  Borough  of 


.,  in^ 


the  county  of  — 
to  wit. 

To  the  Company,  A.  B.  \Jandoicner\  and  C.  D. 

[the  owner  of  the  rents]. 

Whereas  information  hath  this  day  been  laid  before 
me,  the  undersigned  X.  T.,  the  stipendiary  magistrate  for 

the  said  borough,  that  by  an  indenture,  dated  the  

day  of ,  19 — ,  made  between  of  the  one  part, 

and of  the  other  part,  certain  hereditaments  therein 

described  as  situate,  &c.,  were  assured  by  the  said to 

the  said ,  subject  to  the  payment  thereout  of  a  per- 


petual yearly  rent  of  £ . 

And  that  the  said  hereditaments  are  now  vested  in  you, 
the  said  A.  B.,  in  fee  simple,  subject  to  the  payment  of 
the  said  yearly  rent. 
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And  that  all  benefit  and  advantage  of  the  said  yearly   Form  72. 
rent  of  £ is  now  vested  in  you,  the  said  C.  D. 

And  that  you,  the  said  company,  in  pursuance  of  the 
powers  vested  in  you  by  the  [special  Act]y  are  for  the 
purposes  of  the  said  Act  about  to  purchase  and  take  the 
interest  of  the  said  A.  B.  as  the  owner  in  fee  simple,  in 

square  yards,  being  part  of  the  site  of  the  said 

hereditaments. 

And  that,  pursuant  to  the  Lands  Clauses  Consolidation 
Act,  1845,  which  is  incorporated  with  the  said  Act,  the 

said  yearly  rent  of  £ ought  to  be,  and  the  said  A.  B. 

has  by  notice  in  writing  under  his  hand,  and  dated  the 

day  of  )  and  served  upon  the  said  company, 

required  that  the  same  shall  be  apportioned  between  the 
lands  so  required  and  about  to  be  taken  for  the  purposes 
of  the  said  [special  Act],  and  the  residue  of  such  lands. 

And  that  such  apportionment  has  not  been  so  settled  by 
agreement  between  the  parties  interested  therein  or  affected 
thereby. 

These  are,  therefore,  to  command  you,  in  Her  Majesty's 

name,  to  be  and  appear  on ,  the  day  of , 

19 — ,  at o'clock  in  the ,  at  the  Borough  Court, 

at ,  in  the  said  borough,  before  me,  the  said  stipendiary 

magistrate,  or  such  two  other  of  Her  Majesty's  Justices  of 
the  Peace  as  may  then  bo  there,  in  order  that  such  appor- 
tionment may  be  settled  in  pursuance  of  the  said  statutes, 
and  such  other  proceedings  had  and  taken  therein  as  to  the 
law  do  appertain. 

Given  under  my  hand  and  seal  this day  of ,  in 

the  year  of  our  Lord,  19 — ,  at  the  Police  Court  of  the  said 
borough. 

{Sigmd)  X.  T. 

[Seal.] 
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Order  of  Justices  apportioning  Rent-charge. 

'""^  ''•  Borough  of 

the  county  of 
to  wit. 

Bb  it  remembered  that  on  the day  of ,  in  the 

year  of  our  Lord ,  information  was  laid  before  us,  the 

undersigned  A.  B.  and  C.  D.,  two  of  Her  Majesty's 
Justices  of  the  Peace  for  the  said  county  acting  in  and  for 
the  said  borough,  that  by  an  indenture,  dated,  &o.,  and 
made  between  E.  F.  of  the  one  part  and  G.  H.  of  the 
other  part,  certain  hereditaments  therein  described  ets 
situate,  &o.,  were  assured  to  the  said  Q,  H.,  subject  to  the 

payment  thereout  of  a  perpetual  yearly  rent  of  £ to 

the  said  E.  F. 

And  that  the  said  company,  in  pursuance  of  the  powers 
vested  in  them  by  the  [^special  Act"],  and  the  Acts  incor- 
porated therewith,  were,  for  the  purposes  of  the  said 
Act   first   mentioned,   about   to  purchase  and  take  the 

interest  of  the  said  G.  H.  in  square  yards  of  land, 

being  part  of  the  site  of  the  said  hereditaments. 

And  that  pursuant  to  the  Lands  Clauses  Consolidation 
Act,  1845,  which  is  incorporated  with  the  said  Act,  the 

said  yearly  rent  of  £ ought  to  be,  and  the  said  Q-.  H. 

had  by  notice  in  writing  under  his  hand,  and  dated  the 
day  of ,  19 — ,  and  served  upon  the  same  com- 
pany, required  that  the  same  should  be  apportioned 
between  the  lands  so  required  and  to  be  taken  for  the 
purposes  of  the  said  [special  Act'],  and  the  residue  of  such 
lands,  and  that  the  apportionment  had  not  been  so  settled 
by  agreement  between  the  two  parties  interested  therein 
or  affected  thereby. 

Now,  therefore,  at  this  day,  to    wit,   on   the    

day  of   ,   19 — ,   at  the   Borough  Court,   at   , 

in  aforesaid,   the  parties  aforesaid   appearing  by 

their  respective  solicitors  before  us,  the   said   justices. 
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"We    do    adjudge    and    order    that    the    said    rent    of   Ponn78. 
£ reserved  and  made  payable  by  the  said  recited 


indenture  shall  be  apportioned.  And  we  the  said  justices 
do  hereby,  in  pursuance  of  the  statutes  in  that  behalf 
enabling  us,  settle  and  apportion  the  said  rent  in  manner 

following,  that  is  to  say :  That  from  and  after  this day 

of ,  the  yearly  sum  or  rent  of  £ (part  of  the  said 

yearly  rent  of  £ )  shall  be  apportioned  and  payable  in 

respect  of  the  portion  of  the  said  hereditament  which  is 
about  to  be  taken  and  purchased  by  the  said  company  as 
aforesaid ;  and  that  from  and  after  the  said  last-mentioned 

day  the  yearly  rent  or  sum  of  £ ,  and  no  more,  shall 

be  apportioned  and  payable  in  respect  of  the  residue  of  the 
said  hereditaments  which  will  not  be  so  taken  as  aforesaid 
by  the  said  company.  Such  several  sums  or  rents,  so  appor- 
tioned and  payable  as  aforesaid,  nevertheless  to  be  re- 
spectively payable  and  paid  at  such  time  and  in  such 
manner,  and  subject  to  such  powers  and  remedies  in  all 

respects  as  the  said  yearly  chief  or  ground  rent  of  £ , 

was  heretofore  reserved,  made  payable,  and  subject  by  the 
before-mentioned  indenture. 

Given  imder  our  hands  and  seals  the  day  and  year  first 
above  written. 
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(VIII.)  SUPERPLUOQS  LANDS. 


Notice    to    adjoining    Owner ^    under    Sect.    128,    of 
Intention  to  Sell  Super fluoiis  Lands. 

Form  74.    To  A.  B.  [landotcner\  of . 


The Company,  pursuant  to  the  provisions  of  an 

Act  passed  in  the  and years  of  her  present 

Majesty  Queen  Victoria,  intituled ,  and  of  the  several 

Acts  incorporated  therewith  or  relating  to  their  under- 
taking, and  in  particular  of  sect.  128  of  the  Lands  Clauses 
Consolidation  Act,  1845,  hereby  offer  to  you  for  sale,  as 
superfluous  lands,  the  land  described  in  the  tracing  here- 
unto attached,  and  thereon  coloured ,  and  hereby  give 

you  notice  that  if  within  six  weeks  from  the  service  thereof 
you  do  not  signify  to  the  said  company  that  you  are  desirous 
of  purchasing  the  same,  the  said  company  will  proceed  to 
a  sale  thereof  in  such  manner  as  they  shall  think  fit. 

Dated  the day  of ,  19 — . 

{Signed) , 


Secretary  to  the  said  Company. 


(  400  ) 


COSTS 


UNDEE  THE  LANDS  CLAUSES  ACTS 

WITH  THE 

EULES  UNDEE  THE  LIGHT  EAILWAYS  ACT,  1896. 


PAQB 

Scale  of  Sheriff's  Fees.    Order  under  the  Sheriffs  Act,  1887, 

sect.  20 468 


nraiTiBiEs  befoee  jitbt. 

1.  Ordinary  allowances  made  by  the  Masters  of  the  Supreme 

Court 468 

2.  Claimant's  costs  on  assessment  before  a  special  jury  of 

compensation  for  lands  taken  by  a  railway  company     -  470 

3.  Claimant's  costs  on  assessment  by  a  special  jury  of  com- 

pensation for  lands  taken  and  damage  by  severance      -  473 

4.  Claimant's  costs  on  inquiry  before  under-sheriff  and   a 

special  jury  on  compulsory  purchase  of  an  inn      -        -  477 » 

5.  Claimant's  costs  of  inquiry  before  sheriff  and  jury,^erdict 

for  2,000;. 479 


ABBITBATIOirS. 

6.  Claimant's  costs  on  assessment  before  an  arbitrator  of 

compensation  for  lands  taken       -        -        -        -        -  481 

7.  Costs  of  an  arbitration  under  the  Lands  Clauses  Acts,  the 

matter  referred  by  agreement  to  a  single  arbitrator,  the 
reference  conducted  without  counsel,  the  claim  and 
amount  awarded  each  exceeding  30,000?.      ...  483 

J.  H  H 


466  COSTS  USUALLY  ALLOWED. 


SPECIAL  CASE. 

PAaB 

8.  Landowner's  costs  of  special  case  stated  by  arbitrator 

under  the  Lands  Clauses  Acts  on  hearing  in  DiTisional 
Court 485 

9.  Bespondent's  costs  on  appeal  dismissed  with  costs    -        -  487 


LIGHT  EAILWAT  MATTESS. 

The  Light  Eailway  Eules,  1896,  r.  36.    Fees  -        -        -  490 

The  Light  Eailways  (Costs)  Rules,  1898  -        -        -        -  490 

10.  Claimant's  costs  of  arbitration  in  a  light  railway  matter 

(arbitrator  a  surveyor)         -        -        -        -        -        -495 


COSTS  USUALLY  ALLOWED.  467 


COSTS  OF  ARBITRATIONS  &  INQUIRIES 
UNDER  THE  LANDS  CLAUSES  ACTS. 

The  costs  of  an  inquiry  before  a  jury  are  regulated  by 
sects.  51  and  52  of  the  Lands  Clauses  Act,  1845  {mipra^ 
pp.  151 — 153).  "Under  sect.  52  of  that  Act  and  sect.  1 
of  the  Lands  Clauses  (Taxation  of  Costs)  Act,  1895 
{mprUy  p.  369),  they  are  taxed  and  settled  in  case  of 
difference  by  a  Master  of  the  Supreme  Court.  Under 
sect.  34  of  the  Act  of  1845  costs  of  an  arbitration  are 
settled  by  the  arbitrators  (*wj?ra,  p.  130),  but  these  costs 
also  may  be  taxed  by  a  Master  under  the  Act  of  1895, 
and,  in  either  case,  his  taxation  is  not  subject  to  review  by 
the  Court  {supray  pp.  153,  370).  Similarly,  where  the 
Master  taxes  as  persona  designata  under  a  special  statute, 
his  taxation  is  not  open  to  review.  {Re  Sheffield  W.  W. 
Act,  1866,  L.  E.  1  Ex.  54.) 

The  Masters  tax  these  costs  on  the  same  principles  as 
where  they  act  as  officers  of  the  Court.  It  is  a  party  and 
party  taxation,  not  solicitor  and  client;  and  the  Rules  of 
the  Supreme  Court  as  to  costs,  so  far  as  applicable,  are  a 
guide  to  them  in  these  taxations.  (Johnson  on  Costs, 
2nd  ed.  p.  540.) 

Where  the  lands  are  situate  in  the  City  of  London  the 
costs  of  an  inquiry  before  a  jury  are  taxed  before  the 
registrar  of  the  Lord  Mayor's  Court.  (Johnson  on  Cost?, 
p.  640.) 

The  costs  of  conveyances  and  the  taxation  of  such  costs 
are  provided  for  by  sects.  82  and  83  of  the  Act  of  1845 
{supra f  pp.  251 — ^265). 

H  H  2 
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SHERIFFS  FEES. 

Order  dated  29id  August,  1900, under  Sheriffs  Act,  1887,  s.  20. 

SCALE  OF  sheriff's  FEES  FOR  INQUIRIES  UNDER  THE 

LANDS  CLAUSES  ACT,  1845. 


1.  Notice  of  nominating  special  jury 

2.  Notice  of  holding  inqniiy 

3.  Nominating  jury  . . 

4.  Notices  of  reducing 

5.  !Reducing  . , 

6.  Twenty-four  warrants  to  summon  special  jury  . 

7.  Summoning  officer  (2«.  each)     . . 

8.  Attending    engaging    room,    and    afterwards 

attending  arranging  room 

9.  For  hire  of  room  (reasonable  amount  actually 

paid). 

10.  Presiding  in  Court  and  preparing  inquisition  : 

three  hours 

Ditto  ditto  all  day  10  10 

11.  Attending  filing  inquisition       . .  . .  . .     0  13 

12.  Incidental  expenses 

13.  Clerk 

14.  Ushers 

15.  Copy  warrant 

16.  Subpoena  for  three  names 

17.  TJnder-sherifE's  view  (if  required) 

18.  Travelling  allowance  for  under-sheriff  and  clerk 

(reasonable  expenses  actually  incurred). 

Note. — Common  jury  same  as  special  jury. 


0     5     0 


5     5 


1  1 

2  2 
0  10 
0     5 


0 
1 


5 
1 


0 
0 
4 
0 
0 
0 
0 
0 
0 


1.  Ordinal^  Allowances  made  by  the  Masters  of  the  Supreme 
Court  in  Compensation  Cases  under  the  Lands  Clauses 
Consolidation  Act,  1845. 

£     B.    d. 
Instructions,  from  13«.  4c?.  to  . .         . .  ..220 

Perusing  the  company's  warrant  to  the  sherifE      . .     0-6    8 
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0 
0 


6 
5 


0  6 
6  10 
2     2 


Instructing  the  qualifying  surveyors  (each) 

Case  to  advise  on  evidence  (ordinary  charges). 

Instructions  to  have  the  case  tried  by  a  special  jury 
(section  54)  . . 

Notice  to  the  sheriff  and  to  the  company  (each)    . . 

Nominating,  &c.  special  jury  (ordinary  charges). 

Instructions  for  brief  (ordinary  charges). 

Drawing  (1«.  per  fo.),  copying  {Ad,  per  fo.). 

Notice  to  produce  and  admit  (ordinary  charges). 

Consultations  (as  usual). 

Instructions  to  counsel  for  a  view  (each)    . . 

Fee  to  counsel  and  clerk  for  a  view  (each)  (a) 

Attending  view 

Travelling  expenses  (as  usual). 

Attending   sheriff    for    summonses    for  witnesses 
(6«.  8rf.  for  every  three). 

Paid  sheriff  for  summons  for  each  witness  {5s,  for 
every  three). 

Serving  each  witness  . . 

Mileage  (as  usual). 

Attending  inquiry  (first  day) 

The  like,  clerk's  attendance  . . 

Travelling  expenses  (as  usual). 

Attending  under-sheriff  for  return  . . 

Paid  {as  paid). 

Plans,  not  exceeding  . .  . .  . .  . .  . .   10  10 

Letters,  messengers,  &c.        . .         . .  ..10 

Bill  of  costs  and  copy  (as  usual). 

Attending  taxing  (as  usual). 

Paid  {as  paid). 


£    8.    d. 
0  13     4 


3 
1 


3 
1 


8 
0 


8 
0 
0 


0     5     0 


0 
0 


0     6     8 


0 
0 


The  ordinary  allowance  to  surveyors  for  qualifying  is 
five  guineas  per  day  actually  employed,  and  three  guineas 
for  making  a  report  {b). 

Two  surveyors  only  are  allowed  by  the  Masters ;  but 


{a)  One  oounsel  only  allowed  by  the  Registrar  of  the  Mayor's  Court  on 
a  view,  and  then  three  g^uineas  only. 

{h)  Ryde's  scale  never  allowed  to  witnesses  {Drew  v.  Josofyne  (1888),  4 
T.  L.  R.  717). 
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where  the  costs  are  taxed  by  the  Eegistrar  of  the  Mayor's 
Court,  London,  three  are  allowed,  and  ordinarily  a  lump 
sum  to  each,  proportioned  to  the  value  and  extent  of  the 
premises — ^from  ten  to  fifteen  guineas,  or  more,  if  the 
amount  is  large. 

In  the  City,  where  plant  is  valued,  the  usual  allowance 
is  5  per  cent,  on  the  first  100/.,  2J  per  cent,  up  to  600/., 
and  1  per  cent,  beyond  that  sum. 

Fees  to  counsel  are  in  the  discretion  of  the  taxing  officer. 
The  ordinary  allowance  by  the  Master  is  from  60  to  75 
guineas  to  the  leader,  and  from  80  to  40  gtdneas  to  the 
junior,  where  the  amount  is  large.  In  the  City  of  London 
the  maximum  for  the  leader  is  60  guineas,  and  for  the 
junior  30  guineas,  unless  in  a  very  exceptional  case.  In  ordi- 
nary cases  only  one  counsel  is  allowed  on  arbitrations  (a). 


2.  Claimant's  Costs  of  Assessment  be/ore  a  Special  Jury 
of  Compensation  for  Lands  taken  by  a  Railway 
Company. 

19 — .     July.  Attending  accepting  service  of  notice     £   *.  d. 
to  treat  on  behalf  of  the  trustees . . 

Instructions 

Instructions  to  Mr.  J.,  surveyor,  to  qualify 

Attending  the  solicitors  of  the  company  on  their 
delivering  bond  for  taking  possession,  and  accept- 
ing service    .  • 

Aug.  9.  Attending  accepting  service  of  notice  to 
Lreciu  ..  .*  *•  ••  ••  '•■  •• 

—  11.  Attending  accepting  service  of  further  notice 
to  xreati         ..  ..         ..  ..         «,  .« 

Letter  to  Mr.  T.,  asking  him  for  an  appointment  to 
see  him  thereon,  and  also  as  to  whether  the 
claims  could  be  settled       . .         . .         . .         ..036 

—  16.  Attending  at  Mr.  T.'s,  and  conferring  as  to 
the  company  having  taken  possession  of  the 
lands  without  having  given  the  usual  bonds, 
conferring  thereon,  and  I  assented  to  waive  the 

(a)  Drew  v.  Joiolyne  ((1888),  4  T.  L.  R.  717.) 
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bonds  upon  liis  writing  me  a  letter  that  the    £    «.   d. 

claimant  should  be  placed  in  the  same  position 

as  though  she  had  been  served ;  and  he  wished 

me  to  send  in  claims  before  he  discussed  terms 

of  settlement  . .         . .  . .  . .  ..0134 

Sept.  3.  Instructions  for  notice  to  issue  warrcmt 
to  summon  a  jury  as  to  part  of  No.  10  on  the 
plan  ..         ..         ..         ..         ..         ..         ..068 

Drawing  same  (fos.  10)         . .         . .  . .  . .     0  10     0 

—  6.  Drawing  notice  as  to  remaining  part  of  No.  10 

(fos.  10) 0  10     0 

Drawing  instructions  as  to  No.  14   . .  . .  . .     0  10     0 

Attending  obtaining  Mr.  W.'s  signature  to  notice 

and  explaining  same  . .  . .         . .         ..068 

Oct.  3.  Attending  at  Mr.  T.'s,  when  he  accepted 

service  of  the  notices  on  behalf  of  the  company.  .068 

Having  received  letter  that  the  company  had  lodged 
one  warrant,  letter  to  them  for  copy 

—  30.  Attending  to  nominate  special  jury. . 
Copy  list 

Instructions  to  reduce 
Attending  to  reduce    . . 
Oopy  reduced  list 
Nov.  2.  Six  subpoenas  ad  test,  (including  sheriff's 

I66B )   *■  ••  ••  ••  ••  •.  .. 

Copy  and  service  on  Mr.  L.,  at  Stoke  Newington 

(4  miles) 080 

The  like  on  three  other  witnesses,  and  mileage  (as 
paid). 

Letter  to  Mr.  J.  (surveyor),  informing  him  of  the 

appointment  for  inquiry    . .  . .         . .  ..036 

Letters  to  Mr.  M.  and  Mr.  D.,  two  other  surveyors 
(each  3«.  Qd.), 

Instructions  to  advise  on  evidence    . .  . .         . .     0  13     4 

Fee  to  Mr.  W,  to  advise  on  evidence,  and  clerk        , ,     2    If     6 

Attending  him ..         ..         ..  ..         ..         ..068 

Attending    Mr.  J.,  instructing   him  as  to  plans 

requir^  upon  the  inquiry  0     6     8 

Instructions  for  brief,  including  attendances  at 
Tottenham,  Stoke  Newington,  Westminster, 
Langham  Street  and  Edmonton,  and  paid  ex- 
penses and  railway  fares  and  cab  hire    . .  ..660 

Drawing  same  (fos.  115) 5  15     0 
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•  • 


Two  brief  copies  thereof  {4d.  per  fo.) 

Two  brief  copies  of  the  following  documents,  to 
accompany : — 

Notice  to  treat  as  to  No.  10  on  the  plan  (part) 

The  like  as  to  claim  (fos.  10)    . . 

Notice  to  treat   as  to  remainder  of  No.  10 

I  lOB.    fJ««  ••  ••  ■• 

The  like  of  claim  (fos.  10) 
Notice  to  treat  as  to  No.  14  (fos.  7) 
The  like  of  claim  (fos.  10) 
"Warrant  to  summon  jury  (fos.  10) 
Drawing  plans  on  ditto . . 
Notice  to  produce 
Correspondence  (fos.  26) 

Flans  for  counsel,  surveyors,  and  sheriff,  &c. 

Fee  to  Mr.  ZT.,  Q'C,  with  brief,  and  clerk 

Attending  him 

Fee  to  Mr.  W.,  with  brief  and  clerk 

Attending  him 

Consultation  fee  to  Mr.  H.     , , 

Attending  to  appoint . . 

Consultation  fee  to  Mr.  W.    . . 

Attending  him 

Attending  consultation 

Fee  to  Mr.  H.  and  clerk,  on  view 

Attending  to  appoint . . 

Fee  to  Mr.  W.  and  clerk,  on  view  (a) 

Attending  him 

Attending  sheriff's  court  upon  hearing  of  inquiry, 
appointing  Mr,  J.  as  viewer  on  behalf  of  Mrs.  W. ; 
afterwards  attending  at  H.  Lane  with  jury,  and 
upon  their  return  proceeding  with  the  inquiry, 
when  a  verdict  was  given  for  the  claimant  for 
1,200/.  for  the  land  taken,  and  200/.  for  the 
damage  to  the  residue  (engaged  from  10  a.m.  to 
5  p.m.),  and  view   . . 

Paid  fees  on  hearing    . . 


£ 
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16     8 
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8 
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0     6 
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0     6 
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0     6 
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(a)   Vide  supra,  p.  469,  n.  (a). 
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Drawing  bill  of  costs  and  copy,  and  copy  for  the 
company's  solicitor. . 

Attending  for  appointment  to  tax 

Notice  of  taxing,  copy  and  service 

Attending  taxing 

Paid  taxing  fee  •  •  , , 

Attendances,  letters,  messengers,  telegrams,  post- 
ages, cab  hire,  and  incidental  expenses  not  before 
charged 

Paid  survet/ors  and  other  witnesses  ^  as  follows  :  — 

Mr.  J.  (surveyor) 

Mr,  D,  (surveyor) 

Mr,  M,  (surveyor) 

Mr,  A. 

Mr.  S,  C. , 

Mr.  R, 

Mr,  C. 


£  s.  d. 

2  0  0 

0  3  4 

0  4  0 

1  11  6 


2     2     0 


184  10 

0 

16    0 

0 

3    3 

0 

1    1 

0 

1    1 

0 

3    3 

0 

1    1 

0 

3.  Claimanfa  Costa  on  Assessment  by  a  Special  Jury  of 
Co7npensation  for  Lands  taken  and  Damage  by 
Severance, 


0 
0 
0 


1900.    July  26.   Instructions  to  Mr.  T.  to  survey   £ 
land  taken  and  damage  done  by  severance,  and 
to  report  us  thereon,  and  fair  copy;  also  plans 
of  adjoining  estates,  and  numerous  papers  to 
accompany  same,  and  attendance 

Aug.  10.  Having  received  letter  from  claimant 
approving  of  claim,  instructions  for  claim 

Drawing  same 

Engrossing  claim  in  duplicate 

—  12.  Letter  to  claimant  with  instructions  to  sign 
claims  and  return  them  to  us 

—  15.  Attending  at  South  Western  Eailway  offices 
9.t  Waterloo  terminus  serving  claim  on  secretary . . 

—  17.  Having  received  letter  from  Messrs.  B.  &  Co. 
(the  company's  solicitors)  proposing  that  their 
surveyor  should  meet  Mr.  T.  to  settle  compensa- 
tion, letter  in  reply. . 

Making  copy  valuation  for  claimant 
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s. 
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Sept.  7.  Attending  Mr.  C,  the  company's  snrvejor,    £    «.    c/. 
conferring  hereon,  and  referred  him  to  Mr.  T., 
who  was  instructed  to  endeavour  to  arrange  with 
him  the  amount  of  compensation . .  . .  ..068 

—  8.  Attending  Mr.  T.  instructing  him  to  see  Mr. 
0.,  and  conferring  upon  valuation  (engaged  two 

hours)  0  13     4 

—  13.  Attending  Messrs.  B.  &  Co.,  when  they 
brought  us  notice  of  intention  to  summon  a  jury, 
and  left  duplicate  to  indorse  our  acceptance 
thereon ;  and  they  wished  us  to  employ  Mr.  H., 
Q.O.,  to  enable  them  to  have  Mr.  L.,  who  held  a 
general  retainer  for  the  company ;  promised  to 
consider  it  and  let  them  know      . .  . .  ..068 

Letter  to  Messrs.  B.  &  Co.  as  to  our  retaining 

Mr.  S.  ..  ..  ..  ..  ..  ..036 

Letter  to  claimant  informing  him  the  company  was 

about  summoning  a  jury  . .  . .  . .  ..036 

1901.  March  1.  Having  received  letter  from 
Messrs.  B.  &  Co.  asking  for  six  prints  of  the 
particulars  and  conditions  of  scde  of  the  7th  July 
and  7th  Sept.  last,  and  a  printed  copy  deed 
referred  to  in  the  7th  condition,  letter  in  reply 
inclosing  same         ..  ..  ..         ..         ..036 

Letter  to  Messrs.  B.  &  Co.  to  endeavour  to  arrange 

a  day  for  inquiry  to  take  place     . .  . .  ..036 

—  8.  Having  received  letter  from  Messrs.  B.  &  Co., 
and  also  notice  to  summon  special  jury,  writing 
letters  to  Messrs.  0.,  P.,  T.,  8.,  W.,  and  Y.,  in- 
forming them  that  hearing  was  appointed  for 
Friday,  the  24th  inst 0  11     0 

Attending  bespeaking  copy  of  warrant  to  summon 
jury,  and  afterwards  for  same 

^^uxu      .*  ••  ••  ••  *•  .•  •• 

—  13.  Attending  at  Queen's  printers  for  and  ob- 
tained three  copies  of  Company's  Act 

Paid  for  same  . .  . .  •  •  .  •  •  •  • . 

Attending  nominating  special  jury  . . 

Attending  for    and    obtained    copy  special    jury 

panel  ••  ••  ••  ••  ••  •■ 

—  15.  Making  fair  copy  special  jury  panel 

Letter  to  claimant  therewith  and  thereon  . . 

Having  received  letter  from  Messrs.  B.  &  Co.  in- 
quiring if  we  should  have  a  junior  counsel, 
letter  in  reply  ..         ..         ..         ..         ..036 
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Instructions  for  brief,  indading  numerous  attend- 
ances upon  different  persons  in  B.  and  adjoining 
neighbourhood  to  ascertain  value  of  land 

Drawing  brief  (fos.  180)        

Making  two  fair  copies  thereof  (4rf,  per  folio) 

The  like  correspondence  (fos.  16)     , . 

The  like  conveyance  from  H.  to  P.  (fos.  54) 

Plans  thereon  . . 

The  like  articles  of  agreement  (fos.  12) 

X  Xa>nB       ••  ••  ••  ••  ••  •• 

The  like  warrant  to  summon  jury  (fos.  12) 

A  XcfcllB         a*  t.  ••  ••  ••  •• 

The  like  notices  to  inspect  and  produce  (fos.  48) 

Attending  Mr.  H.,  Q.C.,  with  brief  and  papers 

Fee  to  him  and  clerk    . . 

Attending  him  appointing  view 

Fee  to  him  and  clerk    . . 

Attending  him  appointing  conference  on  evidence 

Fee  to  him  and  clerk    . . 

Attending  conference  with  Mr.  H.,  Q.O.,  with  Mr. 
0.,  Mr.  P.,  and  Mr.  T.,  entering  fully  into  the 
case,  when  Mr.  H.  advised  that  we  should 
subpcena  those  persons  who  had  bought  land  in 
the  neighbourhood,  and  sold  at  a  profit . . 

Attending  Mr.  H.  appointing  consultation  with 
JxLr.  Xw.  ••  ..  ••  •• 

Attending  Mr.  H.  with  brief  and  papers 

Fee  to  him  and  clerk    . . 

Attending  hi'm  appointing  view 

Fee  to  him  and  clerk    . . 

Attending  him  appointing  consultation 

Fee  to  him  and  clerk    . . 

—  16.  Letter  to  claimant  with  full  particulars  of 
approaching  inquiry 

Drawing  notice  to  inspect  and  admit,  and  fair  copy 
(fos.  10) 

The  like  to  produce 

—  17.  Instructions  to  reduce  special  jury  . . 

Attending  reducing    , . 

Fair  copy  reduced  list 

Notice  to  Messrs.  B.  &  Co.  that  claimant  required 
view,  copy  and  service 


•  • 


•  • 
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0 
0 
6 
8 
1  15     0 


Copies  notice  to  inspect  and  admit,  to  mark  for   £,    s. 
inspection     . .         . .         . .         . .         . .         ..04 

—  20.  Attending  Messrs.  B.  &  Co.  producing  docu- 
ments for  their  inspection  (engaged  two  hours) . .     0  13 

Attending  receiving  admissions       . .         . .         ..06 

Having  received  letter  from  Messrs.  B.  &  Co. 
requesting  us  to  make  them  a  copy  of  convey- 
ance to  Mr.  P.  and  agreement,  making  same,  as 
follows : — 

Copy  deed  of  conveyance  and  plan  (fos.  54)  . .     13 

Copy  of  agreement,  and  plan  (fos.  12)  . .     0  19 

Letter  to  Messrs.  B.  &  Co.  therewith  . .  ..03 

Twenty  subpoenas  (6«.  8rf.  for  every  three) . .  ..26 

Paid  Sheriff^ s  fees 

Copies  and  services  on  twenty  persons,  conduct- 
money, and  mileage  (as  paid). 

Paid  for  six  copies  of  the  plan  of  Land  Society's 

land  adjoining  claimant's  . .  . .  . .  ..03 

Attending  to  inspect  documents,  same  not  left  out    0    6 

Journey  to  and  attending  on  the  land  and  viewing 

same  with  counsel  . .         . .         . .         . .         ..11 

Paid  expenses  . .  . .  . .  '        .  .  . .  ,,05 

—  24.  Attending  inquiry  at ,  and  thence  to 

view  land  with  the  jury;  further  hearing 
adjourned  until  the  next  day  at  10,  at  the  Sessions 
House,  Newington  . .         . .         . .         . .         ..33 

Clerk's  attendance      . .         . .         . .         . .         ..11 

Instructions  to  Mr.  H.,  Q.C 
ington  Sessions  House 

Pee  to  him  and  clerk    . . 

Attending  him. . 

—  25.  Attending  adjourned  inquiry,  when  the  jury 
awarded  the  claimant  5,600/.  (engaged  aU  day) 

Clerk's  attendance 

Drawing  bill  of  costs  and  two  fair  copies 

Attending  for  appointment  to  tax    . . 

Notice  thereof,  copy  and  service 

Attending  taxing 

.rata      ..  ..  *•  ..  .. 

Letters,  messengers,  cab  hire,  &c.,  not  before 
charged 

Paid  witnesses  . . 
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,  to  attend  at  New- 
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4.  ClaimanP%  Cost8  on  Inquiry  before  Under-sheriff  and  a 
Special  Jury  on  Compukory  Purchase  of  an  Inn 
under  the  Lands  Clauses  Acts, 

Between  J.  S.,  Claimant, 

and 
The Bail  way  Company. 

Verdict  for  4,000/. 

19 — .  Jan.  12.  Instructions  for  claim 

Perusing  notice  to  treat  and  plan  annexed  thereto, 
received  from  the  solicitors  to  the  railway 
company 

Enclosing  acceptance  of  service  on  duplicate  notice 
uO  wreai;         •*  ..  •.  ••  ..  •• 

"Writing  solicitor  to  the  railway  company  with 
duplicate  notice  to  treat,  indorsed  with  acceptance 
of  service      ..  ..  ..  ..  ..  ..036 

Attending  Mr. instructing  him  to  value  the 

premises  and  the  business. .  . .  . .  . .         — 

Feb.  8.  Perusing  amended  notice  to  treat,  received 
from  solicitor  to  railway  company,  with  plan 
annexed        ..  ..  ..  ..  ..  .,068 

Indorsing  memorandum  of  acceptance  of  service  . .     0     5     0 

Writing  solicitor  with  duplicate  notice  indorsed   ..036 

Perusing  further  amended  notice    to  treat  with 

plan  annexed,  received  from  solicitor      . .  ..068 

Indorsing  memorandum  of  service  . .  . .  ..050 

Writing  solicitor  with  duplicate  notice  indorsed    ..036 

Having  received   our  valuation,   writing  railway 

company's  local  agent  with  claim  for  5,000/.     . .         — 

—  11.  Attending  railway  company's  local  agent, 
conferring  as  to  claim,  when  he  desired  to  make 
arrangements  for  railway  works  to  proceed 
under  the  premises,  and  pay  1,000/.  deposit  to 
secure  any  damage. .  ..  ..  ..  ..068 

April  1.  Writing  agent  for  railway  company  con- 
senting to  the  company  having  a  view  as  desired    0     3     6 

Writing  Mr.  J.  S.  hereon,  instructing  him  to  permit 

Mr. to  view  the  premises. .  . .  ..036 

May  1.  Having  received  notice  of  the  company's 
intention  to  summon  jury,  perusing  same, 
and  indorsing  acceptance  of  service  thereon  on 
behalf  of  Mr.  J.  S 0    6    8 


478 


C08T8  USUALLY  ALLOWED. 


—  15.  Attending  under-slieriff  to  know  what  day 
lie  proposed  to  appoint  for  nominating  jury,  and 
witn  lum  on  company's  solicitor,  arranging  date 
suitable  to  all  parties 

—  16.  Instructions  to  nominate  special  jury 

—  26.  Attending  instructing  Mr. (surveyor) 

to  inspect  premises  and  books,  so  as  to  ascertain 
value  of  the  premises  and  of  the  trade,  and  to 
report,  and  subsequently  perusing  his  report 

The  like  Mr.  ^— ^—  . . 

Attending  at  sherifE's  o£B.ce  when  special  jury  nomi 
naiiecL  ••  ••  ••  •• 

Copy  list  of  jurors 

Writing  company's  solicitor  to  know  which,  if  any 
of  the  jurors  were  shareholders    . . 

—  28.  Attending  under-sherifE  for  6  subpoenas 
for  witnesses  . .         •  • 

Paid  him  for  same 

Instructions  to  reduce  special  jury  . . 

—  30.  Attending  company's  agent,  conferriDg  as 
to  jury  list,  and  to  know  the  names  of  those  he 
objected  to,  when  he  suggested  that  we  should 
mutually  formulate  them  at  the  same  time,  and 
that  he  would  be  prepared  to  name  those  he 
objected  to  on  Wednesday 

June  2.  Drawing  notice  to  produce. . 

Fair  copy  (folios  4)     . . 

Drawing  notice  to  inspect  and  admit 

Fair  copy  (folios  9)    . . 

Writing  company's  solicitor  therewith 

Copies  of  6  subpoenas  (at  1«.) 

—  5.  Attending  at  under-sherifE's  reducing  special 

•         

lUlry    ••  •#  ••  ••  ••  ••  •• 

Copy  reduced  list  of  jurors    . . 

—  6.  Service  of  subpoena  on  Mr. . , 

The  like  5  other  witnesses  (each  6s.) 

Instructions  for  brief,  attending  the  witnesses,  con- 
ferring as  to  their  several  reports,  perusing  plans, 

OCCa,     OCC.  ••  ••  .•  •• 

Drawing  brief  and  proofs  (folios  95) 
Two  fair  copies 

Two  copies  correspondence  (folios  50) 
Two  copies  notice  to  produce  (folios  4) 


£   s.   d. 

0     6     8 
0     6     8 


1     1  0 

1     1  0 

0  13  4 

0     5  0 

0     3  6 

0  13  4 

0  10  0 

0     6  8 


0 

6 

8 

0 

5 

0 

0 

1 

4 

0 

5 

0 

0 

3 

0 

0 

3 

6 

0 

6 

0 

0 

13 

4 

0 

2 

6 

0 

5 

0 

15 

15 

0 

4 

15 

0 

3 

3 

4 

1 

13 

4 

0 

2 

8 
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Two  copies  notice  to  inspect  and  admit  (fos.  9)      ..060 

Two  copies  notice  to  treat  (fos.  6)    . .         . .         ..040 

Two  copies  of  all  otlier  necessary  documents  (at 
4rf.  per  folio). 

Attending  Mr. ,  Q.O.,  with  brief      . .  ..0134 

Paid  his  fee  and  clerk . .  . .  •  •  . .  . .         — 

Attending  Mr. with  brief     . ,  . .  ..0134 

Paid  his  fee  and  clerk  . .  . .  . .  . .  . .         — 

Paid  Mr, ,  C.C,  consultation /ee  and  clerk  . . 

Attending  him 

Paid  Mr, consultation /ee  and  clerk . . 

Attending  him 

Attending  consultation 

Paid  fee  to  Mr,  ,  Q.  C,  to  view,  and  clerk    . . 

Attending  him 

Attending     inquiry    before    under-sheriff,    when 
verdict  was  given  for  4,000/.  (engaged  all  day) . . 

Attending  for  under-sherifE's  judgment 

Paid  for  certified  copy  thereof 

July.  Drawing  costs  and  copies  (at  Is,  per  folio) 

Attending  obtaining  appointment  to  tax    . . 

Notice  of  taxing,  copy  and  service  .  • 

Attending  taxing        •  •         • .         .  • 

Letters,  messengers  and  incidentals 

Paid  witnesses , , 


2    7 

0 

0     6 

8 

1    3 

6 

0     3 

4 

0  13 

4 

5  10 

0 

0     6 

8 

3     3 

0 

0     6 

8 

0    U 

0 

0     3 

4 

0    4 

0 

1     1 

0 

2     2 

0 

•  • 


5.  Claimants  Costs  of  Inquiry  before  Sheriff  and  Jury^ 

verdict  for  2,000/. 

19 — .  April.  Many  attendances  on  claimant  obtain-    £    s,  d, 
ing  instructions  to  obtain  compensation  on  his 
premises  being  compulsorily  taken  by  the  cor- 
poration      .  •         • .         .  •         , . 

Attending  promoters'  solicitors  accepting  service 
notice  of  jury  

Drawing  and  fair  copy  particulars  of  daim 

Writing  the  town  derk  therewith    . . 

Attending  at  Exeter  nominating  special  jury 

Copy  list  of  jurors 


of 

V 

..0     6 

8 

. .     0  10 

0 

..0     3 

6 

..      1     1 

0 

..0     5 

0 
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C08TS  USUALLY  ALLOWED. 


May  10.  Instructions  to  reduce 

Attending  at  Exeter  reducing  jury  • . 

Copy  reduced  list 

Instructions  to  counsel  to  advise  on  evidence 

Fee  to  him  and  clerk    . . 

Attending  him  . .         .  •         •  • 

—  17.  Attending  instructing  witnesses  to  qualify 
( eacn )  •■         •.         «.         ••         ••         •• 

(Two  qualifying  generally  allowed.) 

Attending  arrangiog  with  each  witness  to  attend 
trial  without  subpoena 

(If  witnesses  subpoenaed,  usual  charges 
for  writing  sheriff  for  and  paid  for 
subpoenas  and  services.) 

(Notice  to  produce  and  inspect  and  attend- 
ances, if  any,  as  in  actions.) 

Instructions  for  brief  (according  to  the  number  of 
witnesses,  &c.). 

Drawing  same  (at  per  folio) . .         • .         ; .    • 

Brief   copies  of  all  necessary  documents   (at  per 

j.\JJLx.\J  J  ••  .t  ••  •*  ••  •• 

Copy  plans  to  accompany 

Attending  the  town  clerk  and  making  arrangements 
for  the  witnesses  for  the  corporation  to  see  the 
property 

Fee  to  counsel  with  brief  and  clerk 

Attending  him  therewith 

Conference  fee  and  clerk 

Attending  conference. . 

Instructions  to  counsel  for  view 

Paid  his  fee  and  clerk  . . 

Attending  him  . .         • .         . .      ... 

June  18.  Attending  hearing  when  verdict  given  for 
claimant  with  2,000^.  damages     . . 

Drawing  bill  of  costs  and  copies  (at  Is.  per  folio). 

Attending  taxing 

^^Qi\(m  •*  ■•  **  •■  ••  •• 

Letters,  messengers,  &c. 
Paid  witnesses  . . 


£     s. 

0  6 

1  1 
0  2 
0  13 

0     6 


0  13 

1  6 
0  13 
0  6 
6  10 
0     6 


d. 
8 
0 
6 

4 
6 
8 


0  13     4 


0     6     8 


0     10 
0     0     4 


0  13     4 


4 
0 
4 
8 
0 
8 


3  3  0 
0  13  4 
2     2     0 


COBTS  USUALLY  ALLOWED.  481 


6,  Claimant 8  Coats  on  Assessment  before  an  Arbitrator  of 

Compensation  for  Lands  taken. 

Between  Mesers.  W.  &  J. 

and 
The Eailway  Company. 

1900.  June  6.  Inetructions 2     2     0 

Attending    Mr.  W.    obtaining    his    signature    to 

appointment  of  arbitrator ..         ..         ..      '..068 

The  like  attendance  on  Mr.  J.  . .         . .         ..068 

Copy  appointment,  to  keep   . .         . .         . .         ..034 

—  8.  Attending  Mr.  W.  as  to  further  information 
required       .,  ..  ,.  ..  ..  ..068 

Writing  Messrs.  B.   &   Co.  with  appointment  of 

arbitrator 036 

—  9.  Attending  Mr.  W.  two  hours,  going  through 
maps  and  plans  and  other  matters  to  enable  us 

to  advise  him  as  to  the  evidence  to  be  produced  .     0  13    4 

—  19.  Writing  Messrs.  W.  &  J.  informing  them  of 
appointment  made  by  Mr.  L.        . .         . .         ..036 

—  26.  Attending  Messrs.  B.  &  Co.  with  regard  to 
the  postponement  of  the  hearing  in  consequence 

of  the  illness  of  one  of  the  parties  . .         ..068 

—  28.  Writing  Messrs.  W.  &  J.  with  further  ap- 
pointment, the  first  one  having  been  postponed 

to  suit  Messrs.  B.  &  Co.     . .  . .         ..050 

Attending  Mr.  W.,  arranging  with  him  to  take  the 
necessary  steps  with  regard  to  the  adjournment 
and  the  attendance  of  the  requisite  parties 

Writing  Mr.  L.  to  know  if  he  could  attend  and 
give  evidence  at  the  adjourned  appointment 

Writing  Mr.  W.  informing  him  of  the  adjourned 
appointment 

July  11.  Writing  Mr.  L.  to  call  here  at  2.30 
to-morrow    . . 

Writing  Messrs.  W.  &  J.  to  meet  him 

—  12.  Attending  Mr.  W.  and  Mr.  L.  conferring  at 
length  as  to  the  points  to  be  met  and  the 
evidence  to  be  provided     . . 

Attending  Mr.  L.  to  confer  with  him  on  the  subject 
of  further  evidence . . 

Attending  Mr.  J.  reporting  what  we  had  done  in 
reference  to  engaging  surveyors,  and  stating  that 

J.  I  I 


0 

6 

8 

0 

3 

6 

0 

3 

6 

0 

3 

6 

0 

3 

6 

1 

1 

0 

0 

13 

4 

I 


COSTS  USUALLY  ALLOWED. 


we  were  waiting  for  Mr.  L.'b  report,  wMcli  how- 
ever could  not  be  sent  until  he  was  furnished 
with  certain  materials  by  Mr.  W. 

Writing  Mr.  F.  informing  him  that  the  arbitrator 
had  fixed  Thursday  next  to  take  this  case,  and 
requesting  him  to  attend  . . 

—  17.  Attending  Mr.  L.  at  W.  requesting  him  to 
furnish  his  report,  and  as  to  meeting  Mr.  P.     . . 

Attending  Mr.  W.  twice  this  day,  conferring  as  to 
the  evidence,  &c.     . .         . .         • .         .  • 

Attending  Mr.  E.'s  clerk  informing  him  that  Mr. 
E.'8  attendance  would  be  required  on  the  19th, 
and  making  appointment  for  him  to  meet  the 
other  surveyor  on  the  18th 

Writing  Mr.  W.  to  come  here  for  us  to  take  his 
proox ..  ..  ..  .*  ••  ••  .. 

Writing  Mr.  F.  to  the  like  effect 

—  18.  Attending  Mr.  H.'s  clerk,  when  he  stated 
that  Mr.  H.  could  not  certainly  attend,  and 
afterwards  attending  Messrs.  B.  &  Co.  thereon, 
when  they  proposed  a  postponement,  as  Mr.  S., 
their  counsel,  could  not  attend ;  and  conferring 
on  the  matter  . .         . .  . .  .  • 

Attending  Mr.  J.  as  to  the  witnesses  to  be  called 
in  support  of  measurements,  &c.,  and  advising 
whom  he  should  have  in  attendance 

Instructions  for  brief 

Drawing  same  (1«.  per  fo.)  . . 

Two  brief  copies  for  counsel  (4c?.  per  fo.)  . . 

Two  sets  of  ten  plans  referred  to  in  various  docu- 
ments, to  annex  to  briefs  . . 

Paid  Mr,  H,,  Q.C,  with  brief  and  clerk 

Attending  him 

Paid  him  consultation  fee^  and  clerk  . . 

Attending  him 

Paid  to  Mr.  C.  R,  with  brief ,  and  clerk 

Attending  him  . .  • . 

Paid  him  consultation  fee^  and  clerk  . .  . .  • . 

Attending  him 

Attending  consultation 

— 26.  Attending  reference  at  W. ,  witnesses  examined, 
and  case  completed  on  each  side ;  self  and  clerk . 

Letters,  messengers,  and  incidental  expenses 


£ 

«. 

d. 

0 

6 

8 

0 

3 

6 

0 

6 

8 

0 

13 

4 

0     6     8 

0     3     6 
0     3     6 


0     6     8 


0  6 

8 

10  10 

0 

10  8 

0 

6  18 

8 

10  10 

0 

53  16 

6               ' 

0  13 

4 

2    7 

0 

0  6 

8 

27    0 

0 

0  13 

4 

1    3 

6 

0  6 

8 

0  13 

4 

5  5 

0 

3  3 

0 

COSTS  USUALLY  ALLOWED.  483 

£     «.  d. 

Drawing  bill  of  coBts  and  copies      •  •         . .         • .     3    0  0 

Attending  settling  costs         2    2  0 

Paid  surveyors  and  other  witnesses    . .         . .  . .         — 


£ 

«. 

d. 

0 

13 

4 

0 

8 

0 

0 

2 

8 

0 

3 

6 

0 

2 

8 

0 

6 

8 

0 

6 

8 

7.  Costs  of  an  Arbitration  wider  the  Lands  Clauses  Con' 
solidation  Acts^  the  matter  re/erred  by  agreement  to 
a  single  Arbitrator^  the  reference  conducted  mthout 
Counsely  the  claim  and  amount  awarded  each  exceeding 
£30,000. 

Between  A.  B. 

and 
The Canal  Company. 

19 — .  June  20.  Instructions  to  proceed  with 
reference 

Perusing  and  approying  draft  ag^ement  (folios  8) 

Fair  copy  to  keep 

Writing  the  company's  solicitors  therewith  approved 

Engrossing  agreement  

Attending  A.  B.,  obtaining  his  signature  thereto. . 

Attending  exchanging  agreements  . . 

July  2.  Attending  A.  B.,  obtaining  his  signature 
to  agreement  signed  by  the  company,  that  the 
arbitrator  might  have  the  document  signed  by 
b6th  parties. .         ..         ..         ..         ..         ..068 

Aug.  1.  Attending  the  arbitrator  with  agreement 
and  to  obtain  appointment  to  proceed,  when  he 
suggested  we  should  communicate  with  com- 
pany's solicitors  before  he  fixed  same     . .         ..068 

Writing  them  accordingly,  and  if  appointment  for 
September  —  and  foUowing  days  would  be  con- 
venient for  them     ..         ..         ..         ..         ..036 

—  10.  Upon  receipt  of  reply  from  company  at- 
tending the  arbitrator,  when  he  gave  appointment 
to  proceed  for  —  October  and  following  days    , .     0    6     8 

Notice  to  the  company's  solicitors  informing  them 
thereof,  copy  and  service  . .         . .         . .         ..040 

Writing  A.  B.,  informing  him  of  the  appointment     0    3    6 

Sept.  25.    Attending  at ,  engaging  room 

for  arbitration        ..         ..  ..068 

ii2 


0 

3 

e 

0 

3 

4 

0 

6 

8 

0 

5 

0 

0 

2 

6 

48^  coara  uauALLY  allowed. 

Notice  thereof  to  the  company's  solicitors,  copy  and   £    ».    rf. 

service       ..  ..  ,,04     0 

Writing  the  yarbitcator  informing. him        . .  ..036 

—  29.  Writing  the  company's  solicitors  in  reply 
as  to  days  arbitrator  would  proceed  with  the 
arbitration  after  the  first  week,  and  acknowledg- 
ing receipt  of  correspondence  they  had  had 
with  him      .  •         .  •         •  •         •  • 

Ferasing  the  correspondence 

Oct.  5.  Perusing  notice  to  produce  served  on 
behalf  of  the  company 

Drawing  notice  to  produce    . . 

Service  thereof  . .         . .         . . 

—  6.  Writing  plaintiff's  solicitors  in  reply  and 
enclosing  a  requested  duplicate  notice  to  produce 
with  memo,  of  acceptance  of  service  indorsed 
thereon,  and  signing  memo.         . .  . .  ..036 

Instructions  to  appear  before  the  arbitrator  to  sub- 
mit and  argue  the  claims  of  A.  B.,  necessitating 
the  examination  of  the  details  of  the  claims, 
perusal  of  voluminous  correspondence  and  papers, 
numerous  attendances  on  witnesses,  &c.,  and 
settling  proofs,  correspondence,  and  other  prof es- 
sional  labour  incidental  to  the  arbitration         . .  52  10     0 

Oct.  7.     Drawing  proofs  of  the  witnesses  (folios 

300) . .  ,.1500 

Fair  copy         500 

Making  copy  of  the  correspondence  for  the  arbi- 
trator (folios  470) 7  16     8 

Copy  for  use  on  the  arbitration        . .         , .         . .     7  16     8 

—  8.  Attending  the  arbitration  conducting  the 
proceedings  (12  days  at  5/.  bs,  per  diem)  . .   63     0     0 

Writing  the  company's  solicitors  with  reference  to 

plans,  explaining  what  they  wanted        . ,  ..036 

Nov.  10.  Writing  the  arbitrator's  solicitors  with 
original  contract  for  purpose  of  drawing  up 
award,  and  thereon  ,.  ..  ,.  ..036 

Writing  the  company's  solicitors  thereon,  and  ex- 
plaining that  we  had  sent  the  original  contract  to 
the  arbitrator's  solicitors  . .  . .  , ,  ..036 

Dec,  5.  Attending  the  arbitrator's  solicitors  pay- 
ing them  £ and  taking  up  award  (a)  . ,     0     6     8 

(a)  The  company  should  have  been  required  to  take  this  step  (supnu 
pp.  133,  134). 


COSTS  USUALLY  ALLOWED.  485 

£     «.     d. 
Perusing  inward  068 

Copy  of  award  for  compapy's  solicitor^ 0    4     0 

Writing  them  therewith  and  asking  for  cheque  for 

Paid  the Company  for  use  of  room  for  arhi- 

tration  . .  . .  . .  . .  , ,  , ,  — 

Drawing  bill  of  costs  and  copy  for  the  company's 

solicitors  (folios  26)  16     0 

Attending  obtaining  appointment  to  tax     . .  ..034 

Notice  of  appointment,  copy  and  service     , ,  ..040 

Attending  taxing        0  13     4 

Letters  and  incidented  expenses       . .         . .         ..110 

Witnesses: — 

A.  B.J  expenses  {12  days) If.  10    0 

Mr. ,  engineer  12  12    0 


8.  Landowaei'^8  Costs  of  Special  Case  stated  by  Arbitrator 
under  the  Lands  Clauses  Acts^on  Hearing  in  Divisional 
Court  (a). 

Trinity  Sittings,  19— • 

Aug.  14.  Instructions  on  special  case  stated  by   £    s,    d. 
arbitrator,  including  perusal  of  award  and  case 
annexed       ».  >.  «.  ..  ••  .. 

Copy  award  and  case  for  printers  (folios  79) 

Examining  and  correcting  proof 

Paid  printers^  charges  . .  . .         . .  

Attending  arbitrator  to  obtain .  his  signature  to  a 
print  of  the  case,  when  he  promised  to  examine 
and  sign  it   . . 

Attending  setting  down  case  for  argument. . 

Paid  setting  down 

Paid  fling         . .  . .  . .  . .  . . 

Notice  of  filing,  copy  and  service     . . 

Two  prints  of  award  and  special  case  for  the  Court 

(folios  79) 16    4 

(a)  See  iupra,  p.  131. 
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0 
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486  COSTS  USUALLY  ALLOWED. 

Attending  to  deliver  copies  for  the  Court    . .         •.068 
Term  fee  ..         .«         ..         ..         ••         ..110 

Micliaelmafl  Sittings. 

Attending  during  the  sittings  watching  the  cause 

list   ,..  ..  ..  ....         ..  ..0134 

Oct.  24.  Instructions  for  brief,  including  perusal  of 
award  and  special  case  and  transcript  of  short- 
hand notes  of  evidence  before  the  arbitrator,  and 
attending  Mr.  ,  civil  engineer,  obtainiDg 

his  assistance  on  technical  points  . . 

Drawing  brief  (observations,  &c.)  (folios  32) 

Fair  copy         • .         .  •         . .         .  •         .  • 

Copy  of  each  of  foUowiug  documents  to  accom- 
pany :— 

Transcript  of  shorthand  notes  of  the  evidence 
of  Mr. (folios  149)     . . 

The  like  of  Mr. (foHos  219) 

The  like  of  Mr. (foUos  110) 

JFee  to  Mr,  — —  therewith  and  clerk 

Attendiog  him 

Conference /ee  to  him  and  clerk 

Attending  to  appoint  conference 

Attending  conference  . . 

Dec.  12.  Attending  Court,  but  case  not  reached    . . 

Writing  arbitrator  requesting  him  to  allow  his 
clerk  to  hand  the  plans  and  other  exhibits  to  the 
associate  on  the  hearing    . .  . .  . .         ..036 

19 — .     Jan.  6.    Refresher  fee  to  Mr,  and 

cierK  ..  ..  ..  .•  ..  ..  ..x«70 

Attending  him  ..  ..  ..  ..  ..034 

Term  fee  . .         . .         . .         . .         . .         ..110 

Hilary  Sittings,  10—. 

Jan.  — .  Attending  during  sittings  searching  posi- 
tion of  case  in  list  . .  . .         . .  . .  . .     0  13     4 

—  16.  Attending  Court  all  day,  case  in  list,  but 

not  reached  . .  . .  . .  . .  . .  . .     0  10     0 

—  17.  Attending  Court,  case  in  list,  but  on  appli- 
cation directed  to  stand  out  of  the  list  until  next 

week,  to  suit  leading  counsel's  convenience       . .     0  13    4 


2     2 

0 

1  12 

0 

0  10 

8 

2     9 

8 

3  13 

0 

1   16 

8 

27    0 

0 

0  13 

4 

1     6 

0 

0     3 

4 

0  13 

4 

0  10 

0 
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Conference /ee  to  Mr, 


and  clerk 


•  • 


Attending  to  appoint . . 

Attending  conference . . 

Attending  shorthand  writer  instructing  him  to  take 
a  note  of  the  proceedings,  as  the  town  clerk  of 
desired  it    . . 

—  23.  Attending  Court,  case  reached  and  part 
nearcL  •.         ••         ••  ••         ••  •• 

—  24.  Attending  Court,  case  finished  and  judg- 
ment given  in  favour  of  urban  district  council  . . 

Attending  to  draw  up  rule 

Paid      • .  •  •         .  • 

Copy  and  service 

Copy  to  keep   . . 

Paid  moiety  of  shorthand  writer* s  charges 

Drawing  bill  of  co^  and  copies  (folios  40) 

Attending  obtaining  appointment  to  tax 

Notice  to  tax,  copy  and  service 

Attending  taxation     . . 

Term  fee  (agency) 

Letters  and  postages  . . 


« • 


£     8.  d. 

15  6 

0     3  4 

0  13  4 


0     6     8 


2     2     0 


2 

2 

0 

0 

6 

8 

1 

0 

0 

0 

3 

6 

0 

1 

0 

1 

1 

0 

2 

0 

0 

0 

3 

4 

0 

4 

0 

1 

1 

0 

1 

1 

0 

1 

1 

0 

9.  Respondentia  Costs  on  Appeal  Dismissed  mth  Costs, 

In  the  Coubt  op  Appeal. 


Between  The 


Corporation 


The 


and 

District  Council. 


Hilary  Sittings,  19—. 

Feb.  6.  Instructions  on  appeal 

Copy  notice  of  appeal 

Attending  searching  if  appeal  set  down 

Attending  town   derk   of  ,  who  said  that 

having  regard  to  the  pending  discussions  the 
Corporation  desired  the  appeal  to  be  kept  out  of 
the  paper  until  after  {date),  and  it  was  arranged 
we  snould  instruct  counsel  to  apply  to  the  Court 
accordingly  . .  . .  . .         . .  •  • 


£    8,    d. 
0  13     4 


0 
0 


1 
3 


4 
4 


0     6     8 
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Attending  Messrs. ,  when  they  informed  ns   £    «.    J. 

they  were  instracted  to  concur  in  an  application 
for  postponement,  and  later  when  they  informed 
us  counsel  for  petitioner  would  apply  at  2  p.m. . . 

Instructions  to  counsel  to  apply 

JFee  to  Mr. and  clerk  , . 

Attending  him 

—  12.  Attending  Court  when  application  made  and 
appeal  was  directed  to  stand  out  of  list  generally 
and  to  be  restored  on  application  . .         . .     0  13     4 


0 

6 

8 

0 

6 

8 

s 

4 

6 

0 

6 

8 

Easter  Sittings. 

March  15.  Notice  to  the  corporation  solicitors  of 
intention  to  apply  for  the  appeal  to  bq  restored 
to  the  list  for  hearing,  copy  and  service  . .  ..040 

Attending  the  town  derk,  who  said  the  corporation 
were  about  to  have  a  meeting,  and  he  desired  we 
should  defer  our  threatened  application  till  after 
meeting,  and  we  undertook  to  leave  it  over  until 
Tuesday  morning  next       . .  . .  . .  ..068 

Attending  Messrs.  ,  when  they  gave  us  a 

consent  to  the  case  being  restored  to  the  list  for 
the  first  day  of  Trinity  Sittings  on  which  this 
class  of  case  was  taken      . .         . .  . .  ..068 

Instructions  to  apply  to  restore  case  to  list  for 

hearing        ..  ..  .,  ..  ..  ..068 

Fee  to  Mr» and  clerk  . .  . .  . .  . .     2    /f    6 

Attending  him  ..  ..  ..  ..  ..068 

May  20.  Writing  Messrs. ,  informing  them 

counsel  would  apply  to  have  the  appeal  restored 
to  the  list  on  the  first  day  on  which  the  Court 
would  sit  to  hear  ex  parte  motions  . .  ..036 

—  25.  Attending  Court  when  application  made  and 
appeal  directed  to  be  restored  to  the  list  for  the 
Trinity  Sittings 

—  26.  Instructions  for  brief  on  appeal 

Drawing  same  (folios  48) 

Two  copies  for  counsel 

The  like  order  of January,  1895,  appealed 

iroiu ..  ..  V.  •*  ••  ..  •• 

The  like  notice  of  appeal  (folios  4) 


0 

13 

4 

1 

1 

0 

2 

8 

0 

1 

12 

0 

0 

2 

0 

0 

2 

8 
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•  • 


•  • 


Copy  of  each  of  the  following  docTunents  to  accom- 
pany Mr. 's  brief  : — 

Memo,  of  appointment  of  arbitrator  (folios  8)  . . 
Print  of  award  of  arbitrator  and  special  case 
(folios  79) 

Transcript  of  shorthand  notes  of  evidence  of 
scientific  witnesses  given  before  the  arbitrator 
(folios  368)  . . 

Correspondence  (folios  470)  . , 

Plans  showing  connections  proposed  to  be  made  by 
the  respondent  council  with  the  : —  outfall 

OvTt  vX  ••  ••  ••  ••  *•  •• 

Ordnance  map,  and  marking  and  colouring  same  to 
show  the  northern  portion 

—  29.  Fee  to  Mr, ,  Q-C,  with  brie/ and  clerk 

Attending  him 

Attending  to  appoint  conference 

Paid  fee  . .  . .  . .  • . 

Fee  to  Mr, ,  with  brief 

Attending  him 

Consultation  fee  to  him  and  clerk 

Term  fee  . .         . .         • .         •  • 


Trinity  Sittings. 
June  6.  Attending  consultation 
Attending  Court  all  day,  case  in  list  but  not  reached 

—  17.  Attending  Court,   case  reached    and   part 
heard,  and  adjourned  till  to-morrow 

—  18.  Attending  Court  when  case  proceeded  with 
arguments  closed  and  judgment  reserved 

July  6.  Attending  Court  when  judgment  given  and 
appeal  dismissed     • . 

—  7.  Attending  to  draw  up  order 
Paid 

Two  copies  order 
Service  thereof 
Drawing  judgment     . . 
Attending  to  sign  judgment 
Paid      . .  . . 


£ 

8, 

d. 

0 

2 

8 

0 

13 

2 

6 

2 

8 

7 

16 

8 

1     1     0 


0  10 

0 

63  16 

6 

0  13 

4 

0  6 

8 

e  7 

0 

32  10 

0 

0  13 

4 

1    3 

6 

1  1 

0 

0  13 

4 

0  13 

4 

Drawing  costs  and  copies 
Attending  taxing 
Term  fee 
Letters,  &c.      . .         •  • 


2    2     0 


2     2     0 


0 

13 

4 

0 

6 

8 

1 

0 

0 

0 

2 

0 

0 

2 

6 

0 

6 

8 

0 

6 

8 

1 

8 

If 

1 

10 

0 

1 

1 

0 

1 

1 

0 

1 

1 

0 
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THE  LIGHT  EAILWAT  EULES,  1896. 

Fees. 

Rule  36.  Before  lodging  any  application  with  the  com- 
missioners a  fee  of  50/.  must  be  paid  by  the  promoters  to 
the  Board  of  Trade  by  cheque  in  favour  of  an  Assistant- 
Secretary  of  the  Board  of  Trade. 


THE  LIGHT  RAILWAYS  (COSTS)  RULES,  1898. 

Rules  dated  May  27 th^  1898,  under  the  Light 
Railways  Act^  1896,  s.  13. 

The  following  rules,  and  the  scales  of  costs  contained 
therein,  shall  apply  to  the  allowance  and  taxation  as  against 
a  light  railway  company  of  all  costs  and  charges  of  a  claim- 
ant in  an  arbitration  : — 

1.  Where  the  compensation  awarded  by  the  arbitrator 
to  the  claimant  does  not  exceed  the  sum  specified  in  the 
first  column  of  the  Scale  No.  1  hereinunder  contained,  the 
sum  payable  to  the  claimant  for  his  costs  of  the  arbitra- 
tion shall  be  the  sum  specified  in  the  second  column  of 
such  scale,  which  sum  shall  include  and  cover  all  disburse- 
ments, except  for  the  attendances  of  witnesses,  for  which 
attendances  the  sums  specified  in  the  third  column  of  suoh 
scale  shall  be  allowed.  No  charge  for  briefs  to,  or  attend- 
ance of,  counsel  shall  be  allowed. 

2.  Where  the  compensation  awarded  by  the  arbitrator 
exceeds  the  sum  of  three  hundred  pounds,  but  does  not 
exceed  the  sum  of  five  hundred  pounds,  the  costs  and 
charges  of  the  claimant  in  the  arbitration  shall  be  allowed 
and  (if  necessary)  taxed,  in  accordance  with  the  provisions 
of  the  Scale  No.  2  hereunder  contained,  and  no  other  costs 
or  charges  other  than  those  specified  in  such  scale,  or  allowed 
in  accordance  therewith,  shall  be  allowed. 
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3.  Where  the  compensation  awarded  by  the  arbitrator 
exceeds  the  sum  of  five  hundred  pounds,  the  costs  and 
charges  of  the  claimant  in  the  arbitration  shall  be  taxed 
and  allowed  in  accordance  with  the  provisions  of  the  Scale 
No.  3  hereunder  contained,  and  no  other  costs  or  charges 
other  than  those  specified  in  such  scale,  or  allowed  in  accord- 
ance therewith,  shall  be  allowed. 

4.  For  the  purpose  of  ascertaining  the  scale  on  which 
the  costs  of  the  claimant  in  the  arbitration  are  to  be  allowed, 
the  amount  of  compensation  awarded  by  the  arbitrator 
shall  comprise  and  include  the  sum  or  sums  awarded  by 
the  arbitrator  in  respect  of  any  lands  or  interest  in  lands 
taken  for  or  injuriously  affected  by  the  execution  of  works 
imder  the  Act,  or  any  order  made  under  the  Act,  and  also 
all  such  amounts  (if  any)  as  may  be  deducted  by  the  arbi- 
trator in  arriving  at  such  sum  or  sums  in  respect  of  the 
permanent  increase  of  value  to  the  remaining  and  con- 
tiguous lands  and  hereditaments  of  the  same  proprietor, 
and  the  expenses  of  any  accommodation  works  which  may 
be  prescribed  by  the  award  or  which  the  light  railway 
company  may  have  agreed  to  construct  for  the  protection 
or  advantage  of  the  claimant ;  and  the  arbitrator  shall,  if 
required  so  to  do  by  either  party  to  the  arbitration,  certify 
the  amounts  of  such  deductions  and  expenses. 

5.  So  much  of  the  first  schedule  to  the  Arbitration  Act, 
1889,  as  provides  that  the  arbitrator  may  award  costs  to 
be  paid  as  between  solicitor  and  client,  shall  not  apply  to 
an  arbitration  to  which  these  rules  apply.  In  any  case  in 
which  the  arbitrator  taxes  or  settles  the  amount  of  costs  to 
be  paid  to  the  claimant  in  the  arbitration,  these  rules  and 
the  scales  hereunder  contained  shall  apply  to  and  govern 
such  taxation  and  settlement  of  such  costs  by  the  arbitrator. 

6.  These  rules  and  the  scales  of  costs  contained  herein 
shall  not  apply  to  the  fees  or  remuneration  properly  pay- 
able to  or  charged  by  the  arbitrator,  which  fees,  if  and 
when  paid  by  the  claimant,  shall  be  recoverable  by  him 
from  the  party  who  is  directed  or  liable  to  pay  the  same. 
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7.  In  these  rules  and  scales  of  costs — 

(1.)  "  The  Act "  means  the  Light  Eailways  Act,  1896. 

(2.)  "  The  arhitrator ''  means  an  arbitrator  appointed 
under  the  thirteenth  section  of  the  Act. 

(3.)  "Taxing  officer"  includes  the  arbitrator  when 
costs  are  taxed  and  settled  by  him. 

(4.)  "  light  railway  company  "  has  the  same  mean- 
ing as  such  expression  has  in  the  Act. 

8.  These  rules  shall  commence  and  come  into  operation 
on  the  27th  day  of  May,  1898,  and  may  be  cited  as  the 
Light  Eailways  (Costs)  Rules,  1898. 


Scale  No,  1. 

Scale  of  fixed  costs  where  the  compensation  awarded  does 
not  exceed  300/. : — 


CompenHttion  Awarded. 


Any  Bmn  not  exceeding  fifty  ponnds  

Any   sum   exoeeding'    fifty   pounds,  but  not 

exceeding  one  hundred  pounds 

Any  sum  exceeding  one  nundred  pounds,  but 
not  exoeeding  three  hundred  pounds : — 
For  every  fifty  pounds  or  part  of  fifty 
pounds  exceeding  one  hundred  pounds 
the  following  sums  in  addition  to  those 
prescribed  for  compensation  which  ex- 
ceeds fifty  pounds    


Amount  of 

Cocta  other 

than  for 

Witnesaes. 


£     9.    d. 
3     3     0 

5    5    0 


2    2    0 


Costs  of 

Attendance  of 

WitnoMS. 


2  2     0 

3  3     0 


1     1     0 


Scale  No.  2. 

Costs  where  the  compensation  awarded  exceeds  300/.,  but 
does  not  exceed  600/. : — 

(a.)  The  amount  payable  to  the  claimant  for  the  costs  of 
the  arbitration  shall  be  the  sum  of  20/.,  which  sum 
shall  include  all  charges  and  disbursements  of  eyery 
kind,  except  those  hereinafter  specially  meniiooed. 

{b.)  In  addition  to  the  said  sum  of  20/.,  there  shall  be 
allowed  to  the  claimant  the  charges  and  expenses 
of  and  incurred  in  obtaining  the  eyidence  and 
attendance  of  one  expert  witness  as  to  the  yalue 
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of  the  claimant's  land,  or  interest  in  land,  or  the 
amount  of  compensation  to  which  the  claimant  is 
entitled :  which  charges  and  expenses  shall  be  taxed 
and  allowed  in  accordance  with  the  provisions  of 
Scale  3,  hereinafter  contained, 
(c.)  If  counsel  is  employed  by  the  claimant,  there  shall 
be  allowed  to  him,  in  addition,  for  preparing  and 
delivering  briefs  to  and  obtaining  the  attendance 
of  counsel,  such  fees  as,  having  regard  to  all  the 
circumstances  of  the  case,  the  taxing  ofB.cer  shall 
think  fit. 


Scale  No,  3. 

Scale  of  costs  and  allowance  where  the  compensation  exceeds 
five  hundred  pounds : — 

1.  Instructions  for  claim  and  attendances  on  owner    £     s.  d, 

or  claimant  in  respect  thereof  . .         ..110 

2.  Correspondence  and  attendance  on  the  light 

Bailway  Company's  solicitor  thereon,  includ- 
ing drawing  and  copy  claim  . .         '. .  ..110 

3.  Attendances  on  them  agreeing  upon  arbitrator 

or  that  the  arbitrator  should  be  appointed  by 

the  Board  of  Trade    . .  . .  . .  . .     0  13     4 

4.  Attending  on  each  witness  (of  two  witnesses) 

instructing  him  to  qualify  and  subsequently 
perusing  his  report,  or  if  the  arbitrator  is  a 
surveyor  on  one  witness  only  . .  , .     0  13     4 

5.  Attending  on  the  arbitrator  and  on  the  com- 

pany's solicitor  arranging  appointment  for 
the  day  of  hearing 

6.  Notice  to  each  witness  to  attend 

7.  If  a  view  is  reasonably  necessary,  attendances  on 

arbitrator  and  company's  solicitor  arranging 
lor  yaow  .t  ..  t«  .«  •• 

8.  Attending  view  with  them 

9.  Paid  travelling  expenses  . . 

10.  If  counsel  employed,  instructions  to  counsel  to 

attend  view 

11.  Paid  his  fee  and  clerk 

12.  Instructions  for  attending  before  the  arbitrator 

and  to  conduct  the  claimant's  case   . . 

13.  If  counsel  employed  in  lieu  of  last  item,  instruc- 

tions for  brief  . . 


0  13 

4 

0     5 

0 

0  13 

4 

3     3 

0 

0     6 

8 

5  10 

0 

2     2 

0 

2     2 

0 
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14.  Drawing  case  and  minntes  of  evidence,  at  per  £    «.  d. 

folio.   Is, ;   and  if  counsel  attending,  brief 

copy  for  counsel,  at  per  folio,  4d.     • .  . .         — 

15.  Paid  counseVs/ee             , ,  , ,  ,  /  . .         — 

16.  Attending  Hm     ..         ..  ..  ..  ..068 

17.  Paid  counseVs  conference  fee  . ,  . .  ,,160 

18.  Attending  conference      . .  .  •  • .  . .     0  13     4 

19.  Solicitor  attending  reference  and  conducting 

case,  case  completed  on  eacli  side  (solicitor 

and  derk)        ..  ..550 

20.  If  reference  not  held  in  town  in  whicli  the  soli- 

citor carries  on  business,  for  hotel  expenses 

of  solicitor        ••         ..         ••         ..  ..110 

Ditto  ditto  of  clerk    0  15     0 

(And  for  travelling  expenses,  the  sum  actually  paid.) 

21.  If  reference  not  concluded,  for  each  subsequent 

day  the  same  charges. 

22.  If  counsel  in  attendance,  solicitor  attending  each 

day  on  reference         . .         . .         . .         ..330 

23.  And  if  not  in  solicitor's  town,  for  hotel  expenses 

(and  travelling  expenses  actually  paid)      ..110 

24.  Paid  witnesses  (according  to  the  scale  in  use  by 

the  Masters  in  the  Queen's  Bench  Division).         — 

25.  Drawing  bill  of  costs  and  copy  for  taxing,  at 

per  folio  Sd,     . .         . .         , .         . .         . ,         — 

26.  Copy  for  the  railway  company's  solicitor,  at  per 

folio  4d 

27.  Notice  of  taxing  . . 

28.  Attending  taxing. . 

29.  Paid  taxing  (the  fee  payable  in  the 

Bench  Division  on  taxing  costs) 

30.  Letters  and  messengers  . . 

31.  In  agency  cases,  for  correspondence 

solicitor  and  London  agent    . . 

In  other  than  ordinary  cases  the  taxing  officer  may  increase 
or  diminish  any  of  the  above  charges  if  for  any  special  reasons 
he  shall  think  fit. 


.   .                   .    • 
.   .                   .   • 

0     4 

0 

.    .                      .    . 

0  13 

4 

Queen's 

. .         .  • 

— 

. .         ^  • 

1      1 

0 

between 

.  •         • . 

1      1 

0 
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10.  Claimant's  Costs  of  Arbitration.   {Arbitrator  a  Surveyor.) 

In  the  Matter  of  the Light  Eailway  Order,  1898. 

In  the  Matter  of  an  Arbitration 
Between  A.  B.,  Claimant, 
and 
light  Railway  Co.,  Ltd.,  Respondents. 


The 


1     1     0 


The  costs  and  charges  of  the  Claimant  in  above  arbitration. 

Award,  1,200/. 

19 — .  May  6.  Instructions  for  claim  and  attendances    £    s,  d. 
on  claimant  in  respect  thereof      . .         . .         ..110 

—  17.  Drawing  and  copy  claim  and  correspondence 

with  and  attendances  on  Messrs. &  Co., 

the  Light  Railway  Co.'s  solicitors  thereon 

June  3.  Attendances  and  correspondence  as  to 
appointment  of  arbitrator,  and  same  eventually 
appointed  by  the  Board  of  Trade 

Attendances  on  surveyor  instructing  him  to  qualify 
and  subsequently  perusing  his  report 

July.  Attendances  on  arbitrator  and  correspondence 
as  to  time  and  place  of  hearing    . . 

The  like  attendances  and  arranging  for  view 

Notices  to  claimant  and  witness  to  attend  . . 

Sept.  Attendances  on  the  arbitrator  and  corre- 
spondence fixing  new  date  to  view 

Oct.  Attending  view  with  arbitrator  and  with  com- 
pany's solicitors  at    

Paid  travelling   and  hotel  expenses.     (Land  three 

mUes  from  station    and   view  held  at 

9.45  a.m.)     , . 


0  13 

4 

0  13 

4 

0  13 

4 

0  13 

4 

0  10 

0 

3     3     0 


•  • 


Instructions  for  brief . . 
Drawing  same  (folios  60) 
Fair  copy 

Copy  notice  to  treat  . . 
Copy  plan  therewith  . . 
Copy  schedule  of  claim 

Fee  to  Mr. ,  with  brief  and  clerk 

Attending  him 

Paid  conference  fee 

Oct.  9.  Attending  conference 


1  10 

0 

2     2 

0 

3     0 

0 

0  15 

0 

0     4 

0 

0     5 

0 

0     2 

0 

5  10 

0 

0     6 

8 

1     6 

0 

0  13 

4 
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—  10.  Attending  hearing  at  Westminster  Palace    £    8,    d. 
Hotel,  ease  part  heard,  and  adjourned  to  13tli 
Oct.  (engaged  all  day) 

JRefresherJee  to  counsel 

Attending  him 

—  13.  Attending  adjourned  hearing  when  same 
concluded  and  award  reserved 

Drawing  costs  and  copy  for  Bailway  Company's 
solicitors 

Attending  obtaining  name  of  taxing  master,  lodg- 
ing bill  and  obtaining  appointment 

Notice  to  tax,  copy  and  service 

Attending  taxing 

Letters,  messengers,  &c. 

Paid  witnesses  . . 

Paid  taxing 


3 

3 

0 

3 

5 

6 

0 

6 

8 

3 

3 

0 

0 

10 

0 

0 

3 

4 

0 

4 

0 

0 

13 

4 

1 

1 

0 
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AbA1O>0I7HENT, 

of  contract  made  before  incorporation^  64. 
railway,  disposal  of  lands  on,  330. 
undertaJdng,  118. 

Absence  of  party,  award  made  in,  137. 

Absent  Ownee, 

compensation  in  case  of,  17,  157. 
entitled  to  arbitration,  161. 

Access  to  Feemises, 

compensation  for  obstruction  of,  21,  174. 
from  sea,  interruption  of,  174. 

tidal  river,  174. 
interference  with  convenience  of,  175. 

Accommodation  Works, 

enforcement  of  agreement  for,  66. 

for  personal  convenience,  172,  288. 

payment  of  money  in  lieu  of,  208. 

purcbase  of  land  for,  94. 

wben  not  to  be  included  in  award,  4,  11,  66,  118. 

Account,  effect  of  beading  of,  31,  235. 

Accumulations  of  income  of  fund  in  Court,  199. 

Acquiescence, 

in  amount  of  compensation  claimed,  182. 
entry,  257. 

Action, 

against  company,  effect  of  Act  restraining,  74. 
xigbt  of,  wben  taken  away,  20,  167. 

AoTS  after  or  before  1845,  effect  of  L.  C.  A.  on,  1,  48,  49, 

J.  K  K 
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Additional  Land, 

option  to  take,  67. 
time  for  taking,  323. 

Adjoining  Houses,  notice  to  take  one  of,  277,  279. 

**  Adjoininq  Owner,"  meaning  of,  337. 

Administbation,  costs  of  taking  out,  30,  34,  234,  252. 

Administration  Action, 

costs  in,  occasioned  by  re-investment  in  land,  240. 

taking  land,  241. 

Admittance,  fine  on,  37,  290. 

Ad  yalobbm  stamp,  apportionment  of,  among  different  oom- 
panies,  33,  244. 

Adverse  Claim,  effect  of  withdrawal  of,  on  costs,  33,  246. 

Adverse  Claims,  entry  in  case  of,  101. 

Adverse  Claimants, 

costs,  where  there  are,  33,  246,  247. 

effect  on  costs  of  both  joining  in  conveyance,  247. 

to  compensation,  27,  220. 

Adverse  Litioation,  costs  of,  33,  245. 

Agreement, 

lands  acquired  by,  may  become  superfluous,  43,  330. 
to  purchase,  3,  60,  61. 
See  Contract  to  Purchase. 

Alienation  of  lands  by  company,  89. 

Amalgamated  companies,  transfer  of  contracts  to,  64. 

Amends,  tender  of,  for  trespass  or  wrongful  proceeding  under 
Act,  347. 

Annoyance, 

by  user  of  railway,  169. 

not  amounting  to  nuisance,  170. 

Appeal  in  special  case,  11,  122. 

Application  to  Court,  form  of,  25,  200. 

Appointment,  costs  occasioned  by  exercise  of  power  of,  234. 

Apportionment, 

between  lessor  and  lessee  not  made  under  sect.  74.  .211, 
of  compensation  in  Court,  where  title  defective,  220. 

Appbovaii  of  plans,  effect  of,  on  right  to  compensatioii,  166. 
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Abbttsation,  121. 

choice  of,  with  landowner,  11,  121. 
proceedings  in,  when  abortive,  138. 
special  case  in,  11,  122. 
submission  going  beyond  statute,  121. 
variation  of  statutory  procedure,  121,  130. 
when  restrained  by  injunction,  10,  113. 
where  owner  was  absent,  &c.,  161. 

Abbitbation,  Costs  op,  12,  130. 

need  not  be  settled  in  award,  130. 
when  to  be  settled,  9,  122,  131. 
where  arbitration  abortive,  131. 

outside  L.  0.  A.,  130. 
under  Arbitration  Act,  1889.  .131. 
compensation  paid  into  Court,  228. 
no  oifer  of  compensation  made,  131. 
offer  of  compensation  withdrawn,  131. 
owner  was  absent,  162. 

Abbitratob, 

appointment  of ,  11,  122,  123. 

effect  of,  124. 

ex  parte,  134. 

not  revocable,  11,  123. 

notice  of,  124. 

request  for,  123. 

waiver  of  objection  to,  124. 
bias  in,  1 37. 
corruption  in,  129. 
declaration  by,  129. 
death  of  single,  127. 
default  in  appointing,  123. 
expert,  may  dispense  with  evidence,  128. 
failure  of,  to  attend  proceedings,  127. 
interested  person  not  to  be  appointed,  11,  124. 
may  not  apportion  rent,  314. 
neglect  of,  to  appoint  umpire,  126,  368. 
power  of,  to  take  evidence,  128. 
refusal  of,  to  act,  127. 
vacancy  in  office  of,  11,  124. 
witness  in  proceedings  on  award,  136. 

Abohes, 

land  under,  not  superfluous,  333. 
letting  of  interior  of,  88. 

Abtisans   and   Labourers'   Dwellings  Improvement  AcrTi 
1875,  publication  of  requisition  under,  98. 

kk2 
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m 

AssESSMEXT  of   puTchase  money  and  compensatioii   to    be 
separate,  10,  148.    See  Compensation. 

Attthobity  to  take  lands,  6,  96. 

AWABD, 

costs  of,  131. 

delay  in  making,  127. 

delivery  and  custody  of,  133. 

effect  of  iintrue  recital  in,  137. 

enforcing  of,  14,  135. 

failure  to  make,  within  twenty-one  days,  128. 

inclusion  of  mattei^  not  the  subject  of  compensation,  138. 

interest  on,  4,  119. 

in  absence  of  party,  137. 

must  be  pecuniary,  10,  118. 

must  deal  with  separate  interests,  119. 

must  not  include  accommodation  works,  11,  118. 

order  to  pay  not  to  be  inserted  in,  137. 

proceedings  to  set  aside,  efEect  of,  269. 

recovery  of  fees  where  landowner  takes  up,  13,  134. 

setting  aside,  14,  137. 

time  for,  138. 
staying  action  to  enforce,  136. 
taking  up  of,  mandamus  to  compel,  133. 
time  for  making,  9,  121. 
to  state  amount  offered  for  compensation,  131. 


Bank, 

application  of  moneys  paid  into,  22,  184. 
deposit  of  purchase-money  in,  208,  215. 
failure  of,  after  purchase-money  paid  in,  67. 
interpretation  of  term,  55. 
payment  into,  of  compensation,  22,  183. 

deposit  under  sect.  85 . .  266. 
See  Payment  into  Court. 
wrongful  payment  into,  219. 

Bias  in  arbitrator,  137. 

Board  of  Trade,  appointment  of  umpire  by,  12,  126,  368. 

Board  School,  depreciation  of  adjacent  premises  by  noise  of, 
177. 

Borrowing  Powers,  limit  to,  363. 

.Breach  of  Covenant,  liability  of  lessee  for,  106. 

Brokerage  on  investment,  by  whom  payable,  229. 
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"Building,"  meaning  of,  in  sect.  92.  .275. 

Building  Land, 

agricultural  land  yalued  as,  10,  115. 
sale  of,  as  superfluous  land,  336,  337. 


Capital, 

subscription  of,  before  powers  put  in  force,  6,  90. 

evidence  of,  91. 
plea  of  non- subscription,  91. 

Cause,  transfer  to  credit  of,  25,  197. 

Cebtiorabi, 

for  excess  of  jurisdiction,  45,  352. 
not  for  irregularity,  45,  351,  353. 
where  justices  interested,  351. 
sheriff  interested,  352. 

Challenge  to  Juey,  145. 

Chaeities  Pkocedure  Act,  1812,  coats  of  petition  under,  231, 

Chakity, 

application  of  purchase-money  belonging  to,  194. 

costs  consequent  upon  new  scheme  for,  234. 

funds,  re-investment  of,  188. 

lands,  sale  of,  consent  of  Charity  Commissioners  to,  77. 

consideration  for,  81. 
private,  not  within  L.  C.  A.,  1,  48. 
trustees,  payment  of  compensation  to,  24,  198. 

Chabity  Commissioners, 

consent  of,  how  obtained,  240. 
when  required,  188. 

Chattels,  no  compensation  for  removal  of,  172. 

Chief  Eent, 

ascertainment  of  amount  of,  362. 
conveyance  on,  form  of,  359. 
power  to  sell  on,  302. 

Claim, 

error  in,  how  cured,  109. 

error  in  title  of,  109. 

right  of  owner  who  has  made  no.  111. 

statement  of  particulars  of,  109. 

tenant,  by,  how  to  be  stated,  109. 
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Oladcant, 

failure  of,  to  appear,  148. 
right  of,  to  begin,  146. 

«  Oleek  of  the  Peace,"  interpretation  of,  54. 

Colleges,  application  of  purchase-money  of,  194. 

OoMMOK  Lands, 

compensation  for  rights  in,  38,  294. 

to  commoners,  296.  ^ 

conveyance  of  soil  of,  295. 
taking  of,  38,  294. 

Common  Rights, 

compensation  for, 
division  of,  299. 

how  determined,  298,  299.  | 

payment  or  deposit  of,  300.  I 

vesting  of  land  free  from,  800.  I 

COMMOKESS, 

committee  of, 

appointment  of,  298. 

powers  of,  298. 
compensation  to,  296. 
meeting  of,  297. 

CoMMXTNiCATiONS,  cxpensc  of,  exceeding  value  of  land,  287. 

Companies  Act,  1862,  s.  82,  application  for  winding  up  under^ 
136. 

Company,  compensation  payable  to,  185. 

Compensation, 

action  for,  13,  136. 
defence  to,  136. 

plea  questioning  amount  not  allowed,  112. 
adverse  claimants  to,  27,  220. 
commoners,  to,  296. 
conflicting  claims  to,  216. 
damage  too  remote,  117. 
deposit  of,  in  Bank,  208,  215. 
determination  of,  before  trial  of  right,  181. 

claim  exceeding  50/.,  9,  110. 
50/.  or  under,  110. 
erroneously  given,  352. 

for  damage  by  severance,  separate  assessment  of,  10, 148. 
enfranchisement,  290,  291. 
intersected  land,  286. 
land  already  taken,  18,  20,  163,  165. 
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Compensation — continued, 

for  land  held  partly  on  sliort  tenancy,  41,  318. 

lands  injuriously  affected.    See  Lands  Injttbiottslt 

Affected. 
leaseholds,  application  of,  25,  209,  210. 
release  of  rent-charge,  40,  310. 
reversion  to  tenant  for  life,  212. 
reversions,  application  of,  26,  209,  212. 
severance,  159. 

to  lessee,  315. 
what  matters  given,  10,  113. 
interest  on,  119. 

jurisdiction  of  tribunal  assessing,  9,  111. 
.    measure  of,  same  in  all  tribunals,  10,  114. 
offer  of,  12,  14,  131,  132,  151. 
amendment  of,  16,  151. 
in  notice  for  jury,  14,  139. 

proceedings  imder  sect.  68. .  140,  147. 
separate  items,  17,  132. 
not  to  include  costs,  152. 
time  for,  in  cases  imder  sect.  68.  .16,  152. 
variation  of,  132. 
withdrawal  of ,  12,  131. 
payment  of,  into  Bank,  208. 

not  exceeding  20/.,  207. 
under  200/.  and  above  20/.,  206. 
proceedings  for,  before  justices,  120. 
reference  of,  to  arbitration  on  agreement  for  sale,  66. 
re-investment  of,  188,  216. 
right  to,  how  tried,  181. 
stamp  duty  on,  118. 
title  to,  when  determined,  220. 
to  tenant  at  will,  315. 
yearly  tenant,  40,  315. 

landlord's  claim  on,  320. 
tribunal  assessing,  settles  amount  only  and  not  title,  9| 
19,  111,  112. 
for  assessment  of,  non-existent,  108. 
when  due,  14,  136. 

user  of  land  restricted,  115. 
where  interest  omitted  by  mistake,  325. 
land  held  on  precarious  title,  160. 
owner  absent,  17,  157,  161. 

cannot  be  found,  17,  157,  161. 
does  not  appear  on  inquiry,  17,  157. 
power  to  resume  possession,  41,  319. 
several  persons  claim  to  be  entitled,  158. 
tenancy  determined,  41,  318. 
title  to  premises  is  in  dispute,  182. 
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COMFENSATIOK  m  CoURT, 

accumulations  of  income  of,  199. 
application  of , 

in  advancement,  198. 

buying  up  leases,  22,  187. 
enfranchisement  of  copyholds,  187. 
improvements,  23,  190. 

mode  of  payment  for,  192. 
improvements  under  Settled  Land  Acts,  23^  192, 

193. 
new  buildings,  23,  189,  190,  191. 
paying  inclosure  expenses,  187. 

off  improvement  charges,  22,  24,  186,  194, 
196. 
incumbrances  on  lands  of  municipal 

corporations,  187. 
incumbrances  on  lands  settled  to  similar 
uses,  187. 
payment  of  bonus  on  redemption,  195. 

to  person  absolutely  entitled,  24,  195. 
purchase  of  other  lands.     See  Be-inyestmekt  in 

Lai^d. 
rebuilding  church  porch,  192. 

rectoiy,  23,  191. 
redemption  of  corporation  bonds,  186. 

improvement  charge,  22,  186. 
land  tax,  186. 
tithe  rent-charge,  22,  186. 
repairs  to  buildings,  23,  190,  191. 
substituted  buildings,  24,  195. 
supplying  water,  191. 
where  title  shown  to  part  only  of  land,  205. 
no  title  to  part  of  land,  220. 
costs.     See  Costs. 

interim  investment  of,  25,  199,  205. 
order  for  application  of,  25,  199. 
proceedings  with  respect  to,  200. 
evidence  on,  203. 
persons  to  appear,  236 — 242. 

apply,  203. 
service  of,  236. 
transfer  of,  to  credit  of  cause,  25,  197. 
under  sect.  76,  application  of,  219. 

investment  of,  219. 

Completion"  of  Pxtrchase,  time  for,  67. 

Completion  of  Works, 

proceeding  with  purchase  after  time  for,  42,  323. 
time  for,  323. 
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CoMPTJLSOEY  Clauses,  exdusion  of,  by  special  Act,  59. 

Compulsory  Powers,. 

company  not  bound  to  exercise,  6,  86,  105. 

compliance  with  statutory  requirements,  86. 

construction  of,  86. 

contract  not  to  exercise,  6,  86. 

different  companies,  of,  conflict  between,  88. 

entry  under  sect.  85  not  an  exercise  of,  262. 

exercisable,  though  object  attainable  otherwise,  6,  87. 

incidental  benefit  gained  by,  6,  87. 

subscription  of  capital  a  preliminary  to  exercise  of,  6, 

90,  91. 
time  for  exercise  of,  42,  322. 

notice  to  treat  within,  42,  323. 
where  interest  omitted  by  mistake,  325. 
whether  exercisable  when  works  cannot  be  completed,  87. 
extended  by  later  Act,  95. 

Compulsory  Purchase,  addition  to  price  for,  10,  114. 
Compulsory  taking  of  lands,  86. 

Coin)iTiONS,  Eestrictive,  on  sale  of  superfluous  land,  335. 
Consideration  for  purchase,  nature  of,  3,  65. 

Construction,  of  L.  C.  A.  and  special  Act,  rule  for,  50. 

Contract 

before  incorporation,  63. 

effect  of  deviation  on,  62. 

parliamentary  recognition  of,  64. 

railway  promoters,  by,  65, 

transfer  of,  to  rival  or  amalgamated  companies,  64. 

ultra  vires,  validating  of,  61. 

Contract  to  Purchase, 
abandonment  of,  4,  70. 
commencement  of,  61. 
conditional  on  obtaining  Act,  65. 
form  of,  61. 
parties  to,  62. 
signature  of,  61. 

specific  performance  of,  4,  61,  69. 
Bui&ciency  of,  61. 

Contractor,  purchase  of  lands  by  and  resale  to  company  for 
rent-charge,  81. 

Conversion  under  notice  to  treat,  8,  103. 
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OoNYEY,  failure  of  owner  to,  214,  215. 

Conveyance,  costs  of,  34,  251.    See  Costs. 

Conveyances  to  Company, 

costs  of,  34,  251.     See  Costs. 
form  and  effect  of,  33,  250,  859. 
tender  of,  68. 

CoFYHOLB  Lands, 

apportionment  of  rents  of,  292. 
conveyance  of,  37,  289. 

enrolment  of,  289. 

fees  on,  289. 
enfranchisement  of,  38,  290. 

by  lord  or  by  deed  poU,  291. 

compensation  for,  291. 

Coboneb,  powers  of,  on  inquisition,  144. 

CoBPORATiON,  Municipal.    See  Municipal  Cobpo&ation. 

Costs, 

delay  in  proceedings  for,  45,  353. 
discretion  of  Court  over,  28,  224,  225. 
governed  by  offer  of  compensation,  140. 
of  apportionment  of  rent,  251,  314. 

arbitration.    See  Aebitkation,  Costs  of. 
collateral  agreement,  254. 
commoners,  300. 
conveyance,  34,  251. 

by  administrator,  252. 
prepared  but  not  required,  252. 
taxation  of,  34,  254. 
review  of,  34,  255. 
conveyancing  counsel,  252. 
deducing  title,  251. 
getting  in  legal  estate,  34,  252. 
inquiry  before  jury.     See  Inquiry,  Costs  of. 
proceedings  for  payment  out  of  deposit,  268. 
purchase  of  intersected  land,  288. 
special  case,  131. 
stamping  deeds,  252. 
taking  out  administration,  34,  252. 
valuation  where  owner  absent,  &c.,  159. 
payment  of,  153. 

irrespective  of  title,  13,  133. 

not  out  of  deposit  under  s.  85 . .  34,  254. 

out  of  settled  estate,  13,  248. 

time  for  payment  of,  132. 
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OoSTS — continued, 

TQCOVQTJ  of,  17,  153. 

action  for,  13,  17,  133,  154. 
though,  not  taxed,  13,  133. 

distress  for,  17,  153. 

no  lien  for,  on  land  sold,  13,  133. 

not  recoverable  by  mandamus,  154. 
solicitor's  remuneration,  253. 
taxation  of,  369,  370. 

review  of,  by  Court,  153,  370. 
tender  of,  31,  236,  268. 

undertaking  to  pay  according  to  special  Act,  226. 
where  compensation  offered  in  separate  items,  13,  132. 
where  deposit  made  under  sect.  85 . .  226. 

Costs,  Tables  of,  465 — 496. 

Costs,  wheeb  Money  is  Court,  27,  223. 

actual  payment  into  Bank  required,  28,  226. 
adverse  litigation,  exception  as  to,  28,  33,  245,  247. 
apportionment  among  different  companies,  32,  244. 
different  funds,  same  person  entitled  to,  31,  243. 
forfeiture  of  right  to,  227. 
of  arbitration,  228. 

buying  up  leasehold  interest,  29,  229. 

bishop  on  sale  of  glebe  lands,  239. 

cestui  que  trusty  23 S. 

discharge  of  incumbrances,  29,  229. 

Governors  of  Queen  Anne's  Bounty,  32,  239. 

improvement  of  schools,  230. 

interim  investments,  228. 

change  of,  28,  228. 
investment  in  building,  29,  230. 
lessor  with  right  of  re-entiy,  239. 
lunatic,  237. 

mortgagee  where  mortgage  after  payment  in,  239. 
mortgagees,  32,  238. 
official  charity  trustees,  240. 
official  solicitor,  32,  240. 
order  for  payment  of  dividends,  30,  233. 

out,  234,  235. 
parties  to  administration  action,  32,  241. 
person  whose  interest  has  ceased,  240. 
purchase  of  lands,  28,  227. 
redemption  of  land  tax,  29,  230. 
re-investment  in  land,  29,  229. 

where  land  subject  of  an  action,  231. 

money  added  to  fund  in  Court,  30,  232. 

purchase  is  abortive,  29,  232. 

purchase  completed  before  reference,  232. 
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Costs,  whebe  Money  in  Coubt — continued, 
of  re-inyestment  in  land — continued, 

where  several  applications  for,  29,  232. 
remaindermen,  31,  237. 
respondents,  236. 

temporary  hospital,  erection  of,  230. 
trazisfer  to  credit  of  cause,  31,  235. 
of  parties  to  the  cause,  32,  241. 
trustees,  31,  237. 
unsuccessful  application,  30,  236. 
vendors,  upon  re-inyestment  in  land,  240. 
order  for,  form  of,  28,  247. 

recurring  costs  taxed  under  order,  247. 
payment  of, 

not  out  of  deposit  under  sect.  85.  .28,  248. 
when  out  of  fund  in  Court,  248.  . 

tender  of  costs,  31,  236. 
where  adverse  claimants,  33,  246. 

land  taken  subject  of  action,  28,  32,  228,  241. 
money  paid  in  under  Act  prior  to  L.  C.  A.  225. 
seyeral  persons  entitled,  31,  242. 

employment  of  separate  solicitor  or  counsel, 
243. 
wilful  refusal  to  convey,  227. 

receive  purchase  money,  27,  226. 

CoxTiniEB-KOTiOE  TO  TAKE  Whole  OF  HousE,  &c.,  36,  273,  280. 
acceptance  of,  282. 
effect  where  bad,  282. 
form  of,  281. 
in  case  of  adjoining  houses,  277,  279. 

land  held  under  different  leases,  278. 

not  appurtenant  at  date  of  notice  to  treat, 
279. 
premises  held  for  personal  convenience,  278. 
to  take  trade  fixtures,  280. 
where  '^  material  detriment "  clause,  283. 

"  County,"  interpretation  of,  64. 

County  Coubt  Pbocess,  service  of,  346. 

Coubt  Bolls,  acknowledgment  of  right  to  production  of,  291. 

Covenants 

for  title,  implied  in  conveyance  by  company,  340. 
in  leases,  effect  of  compulsory  purchase  on,  106. 
not  to  assign,  released  on  land  being  taken,  177. 
restrictive,  not  the  subject  of  notice  to  treat,  8,  99. 

Covenant,  Ebstbiotive.    See  Eestbictive  Covenant. 
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* 

Cbeditob  of  claimant,  payment  to,  238. 

Cul-de-Sao,  compensation  for,  100. 

OxiBTrLAGB  included  in  "  house,"  276. 

Custom,  loss  of,  by  temporary  obstruction  of  higbway,  173.    : 


Damage, 

award  of  no,  160. 

is /?riwdyac*e  evidence  of,  136. 

by  severance,  159. 

inclusion  of,  in  award,  160. 

silence  of  award  as  to,  160. 

where  land  has  prospective  value,  160. 
contingent,  compensation  for,  161* 
finding  of  no,  149. 
future,  compensation  for,  161. 

too  remote,  117. 
Debenttjbe  Holdebs,  when  to  be  made  co-defendants,  73.     _ 

Deolabation, 

by  arbitrator  or  imipire,  129. 
delay  in  making,  129. 
surveyor,  158. 

Deed  Poll, 

extinguishing  rent-charge,  311. 
vesting  estate  of  mortgagee  by,  303. 
where  part  only  taken,  307. 
where  security  deficient,  305. 
vesting  land  by,  214,  216. 

common  lands  by,  295. 

free  from  common  rights,  300. 
where  only  possessory  title  shown,  26,  218. 

Defect  in  Tbibunal,  objection  on  ground  of,  124. 
Defective  Title,  vesting  by  deed  poll  in  case  of,  26,  214,  215. 
Demand  of  Possession,  41,  317. 

Deposit  on  entry  before  payment.    See  Entby  befobb  Pay- 
ment. 
costs  not  payable  out  of,  254. 

Deposited  Plans, 

correction  of  errors  in,  97. 
effect  of  memorandum  on,  97. 
to  what  extent  binding,  96,  97» 
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Deviation, 

efEect  of,  on  contract,  62. 
limit  of,  land  outside,  97. 

DiPFEBENT  Funds,  application  dealing  with,  202. 

Disability,  Persons  tinder, 

compensation  to,  for  injuriously  a£Eecting  lands,  78. 

effect  of  conveyance  by,  74. 

payment  of  compensation  in  case  of,  183. 

powers  of,  78. 

sale  by,  5,  74. 

before  valuation,  79. 

for  extraordinary  purposes,  83. 

restraint  on,  84. 
for  rent-charge,  81,  362. 
valuation  on,  5,  78. 

when  dispensed  with,  80. 

DlSQUALDFYINa  INTEREST,  15,  143. 

Distrain,  leave  to,  for  rent-charge,  82. 

Distress, 

not  unlawful  through  want  of  form,  350. 
recovery  by,  349. 

Diversion  of  Traffic.    See  Traffic,  Diversion  of. 

Dividends, 

order  for  payment  of,  205. 
costs,  30,  233. 

of  mortgagees,  238. 
payment  to 

archbishop,  205. 
bishop,  234. 
incumbent,  206,  234. 
owner,  subject  to  annuity,  205. 
tenant  for  life,  205. 
trustees,  205. 
where  money  arises  from  burial  ground,  206. 

charity  lands,  205,  206. 
in  Court  under  s.  76.  .219. 

DooxncENTS,  power  of  arbitrators  to  call  for,  128. 

Dower,  payment  of  value  of,  197. 

Easement, 

compensation  for  interference  with,  21,  178. 

loss  of,  56. 
not  the  subject  of  notice  to  treat,  7,  98. 
power  to  take,  3,  7,  55. 
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EoGLESiASTiOAL  OoMMissioiTEBS,  consent  of,  how  obtained,  240. 

Ejectment,  wliere  land  omitted  to  be  purchased  by  mistake, 
327. 

Enfrakohisement,  290.    See  Copyhold  Lands. 

Enhancement  in  Yaltje,  no  deduction  from  compensation  for, 
173. 

Entry  ttpon  LAin)s,  34,  256. 

all  interests  to  be  settled  for  before,  259. 

for  survey,  256,  260. 

unlawful,  remedy  in  case  of,  34,  101,  260. 

Entry  before  Payment, 
acquiescence  in,  257. 

appointment  of  surveyor  to  value,  35,  263,  264. 
bond  on,  35,  261. 

condition  for  payment  in,  265. 

description  of  land  in,  265. 

evidence  of  satisfaction  of  condition  of,  267. 

form  of,  264. 

non-performance  of  condition,  267. 
consent  to,  34,  257. 
deposit  on,  35,  261. 

for  easement  only,  263. 

investment,  application,  and  payment  out  of,  35,  266. 

lien  for  unpaid  purchase  money  not  affected  by,  267. 

payment  of,  264,  265. 

payment  of  excess  of  valuation  over,  264. 

payment  out,  268. 

service  of  petition  for,  267. 

what  to  be  included,  35,  264. 
not  minerals,  263. 
value  of  whole  land,  34,  35,  259,  263. 

where  counter-notice  under  s.  92 . .  263. 
leave  required  when  receiver  in  possession,  262. 
mortgagee,  as  against,  309. 
not  prevented  by  notice  for  jury,  265. 
not  restricted  to  cases  of  urgency,  35,  262. 
only  on  compulsory  purchase,  262. 
penalty  for  not  complying  with  Act,  270. 
when  allowed,  4,  67. 

Episcopal  and  Capitular  Estates  Act,  1851,  costs  of  pur- 
chase under,  29,  230. 

Estates  tail,  inalienable,  sale  of,  under  L.  C.  A.,  75* 
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award  contrary  to,  137. 
of  arbitrator,  136,  137. 
when  dispensed  with,  128. 
when  to  be  on  oath,  128,  148. 
whether  lands  required,  6,  95. 

EzcAVATma  Matebial,  land  required  for,  95. 

Excess  of  Jtteisdiotion,  certiorari  for,  352. 

ExoLT7SioN  OF  Seotioks  of  L.  C.  A.  bj  special  Act,  1,  2,  5t, 
50,  59. 

Extension  Acts  after  1845,  effect  of  L.  0.  A.  on,  1,  49« 

EXTBAOBDINABY  FuBFOSES, 

land  taken  for,  not  liable  to  be  sold  as  superfluous,  84. 

sale  of,  84. 
sale  for,  83. 

vendor  not  bound  to  inquire  as  to,  84. 
what  are,  83. 


Failxjbe  to  tbeat,  proceedings  in  case  of,  108. 

Febby,  compensation  for  obstructing,  178. 

Pines  for  renewal  of  leases,  compensation  for,  213. 

FiBE,  compensation  for  risk  of,  176. 

Fixtubes,  included  in  valuation  under  sect.  85.  .264. 

Flooding  of  Lanbs,  compensation  for,  174. 

FoBESHOBE,  compensation  for,  115. 

Fobfeitube  of  purchase  money,  67. 

FoBMS,  375  et  seq, 

Fbeemen  of  borough  not  entitled  to  divide  compensation,  298* 

Full  Claim,  plea  in  action  for,  under  sect.  68. .  182. 

Futube  Damage,  161. 

whether  compensation  excludes,  4. 


Gabden, 

at  station,  land  used  for,  333. 
included  in  *' house,"  276,  277. 

Qendeb,  interpretation  of  words  of  masculine,  53. 
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Oeke&al  Acts,  Incorporation  of  L.  C.  A.  in,  51. 
General  Pukposes  Rate,  deficiency  in,  343. 
G-LEBE  Laxds,  application  of  purcliase  money  of,  23,  191. 
Goods,  compensation  for  damage  to,  171. 

GtoODWILL, 

compensation  for,  10,  114,  116. 
payable  to  mortgagee,  39,  304. 

"  Grant,"  effect  of,  in  conveyances  by  company,  340. 

Groups  of  Sections  of  L.  C.  A.,  effect  of  headings  of,  3,  51. 

Guardians,  sale  by,  77. 

Headings, 

to  groups  of  sections  of  L.  C.  A.,  effect  of,  51. 

exclusion  of  parts  of  L.  C.  A.,  by  reference  to,  3,  58. 
incorporation  of  parts  of  L.  0.  A.,  by  reference  to,  3,  58. 

High  Court, 

procedure  on  assessment  of  compensation  in,  141. 
wben  compensation  to  be  assessed  in,  15,  141. 

Highway, 

compensation  for  obstruction  of,  22,  179. 
temporary  obstruction  of,  173. 

Hoarding,  no  compensation  for  temporary  erection  of,  174. 

House, 

meaning  of,  in  sect.  92 . .  36,  274. 

notice  to  take  whole  of.    See  Counter-notice. 

Housing  of  Working  Classes  Act,  1890,  s.  21 . .  1 14. 

Improyements  by  Tenant,  compensation  for,  259. 

Improvements,  payment  of  money  in  Court  for,  192. 

Incorporation, 

contracts  before,  3,  63. 

abandonment  of,  64. 
of  L.  C.  A.  in  general  Acts,  51. 
parts  of  L.  C.  A.,  58. 

Incorporeal  Bights,  compensation   for   interference  with, 
21,  177, 

J.  L  L 
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Inoxthbeaitoes,  application  of  purdiase  money  in  discliarge  of, 
22,  186. 

Infaitt,  payment  of  purchase  money  in  case  of,  185. 

IWJTOOTIOJT 

against  entry  before  payment  of  compensation,  7,  98. 
using  line,  not  granted  pendmg  sale,  5,  72. 
granted  where  land  unsaleable,  5,  72. 
to  keep  company  within  powers,  88. 

InJTOIOUSLY  APFEOTBD.      /Se«  LaHDS  INJT7EI0USLY  APFBCTED. 

Injtjey, 

contingent  on  land  being  taken,  compensation  for,  66. 
to  give  claim  for  compensation  under  sect.  68  must  be 
actionable,  20,  169. 

Inqtjiby  befokb  Jury, 

costs  of.    See  Inquiry,  Costs  of. 

failure  of  claimant  to  appear  on,  148. 

finality  of  verdict  at,  16,  160. 

form  of  judgment  at,  150. 

inquisition  quashed,  proceedings  after,  142. 

notice  of,  147. 

procedure  on,  145. 

re-trial  not  ordered,  150. 

verdict  and  judgment  to  be  recorded,  16,  149. 

Inquiry,  Costs  of, 

by  whom  payable,  16,  151. 
of  mortgagee,  302. 
what  allowed,  152. 
where  inquiry  abortive,  153. 

Intebesse  Termini,  compensation  for,  170. 

Intebest 

on  additional  price  awarded,  69. 

assessment,  jurisdiction  of  Court  over,  219. 

award,  119. 

purchase  money,  stopped  by  payment  into  Court,  68. 

when  payable,  4,  68. 
sum  recovered  under  sect.  68. .  182. 
payable  to  tenant  for  life,  76. 

mortgagee,  39,  302. 
when  assessment  of  compensation  delayed,  119. 

Intebested  Pebson  not  to  be  arbitrator,  11,  124. 
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Intesdc  IinnSSTMENT 

of  money  in  Court,  205. 
costs  of,  28,  228. 

of  mortgagees  on,  238. 
what  allowed,  228. 

Intebpbetations  in  L.  0.  A.,  52. 

Intebsected  LAims,  37,  286. 

Irish  Company,  service  on,  346. 

Ibbbottlabity,  not  a  ground  for  setting  aside  award,  14,  137. 

Isle  op  Matt,  re-investment  in  land  in,  189. 

JuiX}MENT  at  inquisition  to  be  recorded,  16,  149. 
JuBiSDionoN  of  tribunal  assessing  compensation,  9,  111. 

JUEY, 

impanelling  of,  145. 

inquiry  wim,  procedure  on,  145. 

mandamus  to  compel  summoning  of,  15,  79,  142. 

notice  of  summoning,  139. 

does  not  prevent  entry  under  sect.  85 . .  265. 

withdrawal  of,  140. 
oath  to,  148. 

proceedings  before,  14,  139. 
special,  154. 

nomination  of,  155. 

notice  for,  155. 

several  inquiries  before  same,  156. 
summoning  of,  144. 

default  in  summoning,  effect  of,  under  s.  68. .  182. 
view  by,  145. 
warrant  to  summon,  140. 

Jtjbymen, 

challenge  to,  145,  155. 

not  to  be  summoned  more  than  once  a  year,  156. 

penalty  on,  for  default,  146. 

special,  deficiency  of,  155. 

where  not  qualified,  155. 

Jttstioes, 

ascertainment  of  compensation  to  tenant  before,  315. 
finding  of,  under  sect.  121 . .  320. 
interpretation  of  term,  54,  58,  129. 
nomination  of  surveyor  by,  5,  17,  79,  158. 

ll2 
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TtTTSATlO, 

application  of  purchase  money  in  case  of,  185, 188. 

conversion  of  estate  of,  77. 

order  for  payment  of  dividends  in  case  of,  234. 

release  of  rent-charge  of,  78. 

sale  of  land  of,  77. 

costs  of  obtaining  sanction  for,  28,  228. 

Mala  Fides,  plea  of,  in  action  for  full  claim  under  sect.  68 . . 
182. 

Mandamus, 

action  of,  186. 

interlocutory  application  for,  143. 
not  for  payment  of  costs,  154. 
prerogative  writ  of,  remedy  by,  134. 
to  compel  appointment  of  surveyor,  80. 

company  to  take  up  award,  13,  133. 

payment  into  Bank,  186,  218. 

proceedings  under  notice  to  treat,  8,  105. 
under  warrant,  143. 

summoning  of  jury,  15,  79,  126,  138,  142. 

Manufactory, 

meaning  of,  in  sect.  92 . .  275. 

notice  to  take  whole  of.    See  Countee-notige. 

Mabried  Woman, 

conveyance  by,  76. 
payment  of  compensation  to,  25,  196. 
separate  examination  of,  188, 
trustee  for,  sale  by,  77. 

Master,  exercise  by,   of  jurisdiction  under  Begulation  of 
Eailways  Act,  1868 . .  141. 

**  Material  Detriment  "  clause,  36,  283. 
effect  of  award  under,  263. 

Material  Detriment,  considerations  affecting,  36,  284. 

Mesne  Profits,  award  covers  claim  for,  120. 

Metropolis  Local  Management  Acts,  user  of  land  under,  258. 

Metropolitan  District  Eailway  Act,  1868,  superfluous  lands 
under,  830. 

Metropolitan  Police  Magistrate,  powers  of,  58. 

Michael  Angelo  Taylor's  Act,  taking  lands  under,  96,  278. 

Military  Lands  Act,  1892,  taking  lands  under,  322. 
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Mines, 

acquisitioii  of,  56. 

counter-notice  to  take,  time  for,  57. 
purcliase  of,  subsequently  to  surface,  100. 
right  to  work,  335. 

MlSTAElE, 

interests  omitted  to  be  purchased  by,  42,  325. 

principle  of  compensation,  327. 
remedy  in  case  of  land  taken  by,  87. 

costs,  43,  328. 
what  is,  under  sect.  124.  .326. 

Money  in  Coubt.    See  Compensation  in  Court. 
"Month,"  interpretation  of,  53. 

MOBTOAOE, 

as  an  interim  investment,  28,  228. 
compensation  where  part  only  taken,  306. 

where  mortgage  exceeds  value  of  lands,  304. 

where  mortgage  is  for  fixed  period,  308. 
lands  purchased  as  re-investment  declared  subject  to,  188. 
redemption  of,  by  company,  39,  301. 
right  of  company  to  pay  off,  301,  308,  309. 
taking  of  lands  subject  to,  301. 

MOBTQAOEE, 

compensation  to,  before  entry  by  company,  259. 
costs  of,  302. 

not  bound  where  not  party  to  inquiry,  267. 
notice  to  treat  to,  7,  98. 

to  second  mortgagee,  100. 
payment  to, 

of  interest,  39,  302. 

arrears  of  interest,  220. 
purchase  money,  220. 

out  of  fund  in  Court,  238. 
rights  of,  304. 
vesting  estate  of,  303. 

where  part  only  of  lands  taken,  307. 

where  security  deficient,  305. 
when  entitled  to  compensation  for  goodwill,  304. 

MoBTMAiN  Acts,  costs  of  enrolment  under,  231. 

Municipal  Cobporation, 

discharge  of  incumbrances  on  lands  of,  187. 

purchase  of  land  by,  63. 

resisting  Bill  by,  costs  of,  249. 

sale  by,  sanction  of  Local  Government  Board  required,  85. 

taking  of  lands  of,  240. 
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Necessaby  fob  Works,  when  premiseB  are,  274. 

Neoligei^ge  in  exercise  of  statutory  powers,  20,  168. 

Non-completion  of  Contbact,  remedies  for,  4,  69. 

Notice, 

of  claim,  defects  in,  137. 
summoning  a  jury,  14,  139. 

Notice  to  Treat,  7,  93. 

abandonment  of,  8,  106. 

on  counter-notice,  36,  282. 
and  counter-notice,  effect  of,  36,  282,  283. 
consequences  of,  8,  102. 
contract  under,  8,  102. 

specific  performance  of,  103. 
conversion  under,  8,  103. 
debt  not  constituted  under,  104. 
description  of  land  in,  8,  100. 
followed  by  agreement  which  is  repudiated,  105. 
granting  of  longer  term  after,  315. 
land  not  to  be  put  up  to  auction  after,  104. 
land  taken  without,  104. 

mandamus  to  compel  proceedings  imder,  8,  105. 
parties  may  not  alter  their  position  after,  8,  104. 
purchase  of  land  after,  104. 
persons  entitled  to,  99. 
second,  for  additional  land,  8,  100. 
service  of,  defect  in,  not  cured  by  coimter-notice,  106. 
on  corporation  aggregate,  107. 
individual,  106. 
wrong  person,  107. 
statutory  substitutes  for,  98. 
to  be  given  to  all  persons  interested,  98. 

within  limit  of  time  for  compulsory  powers, 
323. 
valuation  as  at  date  of,  114. 
waiver  of  irregularity  in,  101. 
withdrawal  of,  not  allowed,  8,  105. 

except  in  case  of  Government,  105. 

Notices,  service  of,  on  company,  345. 

NiTMBEB,  interpretation  of  words  of  singular  or  plural,  53. 


Oath, 

interpretation  of  term,  54. 

power  of  arbitrators  to  administer,  128. 

to  jury  and  witnesses,  administration  of,  148. 
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Obstbxjction  of  Aooess  to  premises,  compensation  for,  21,  174. 

Opfeb  op  Compensation.    See  Compensation,  151. 

Opfioial  Tbustees  of  Charitable  Funds,  transfer  to  account 
of,  236. 

Opposition  to  Bill, 

agreement  to  withdraw,  63. 

costs  of,  249. 

payment  of  money  for  withdrawal  of,  208,  209. 

Option, 

of  purchase,  profit  due  to,  195. 

to  determine  lease,  compensation  where,  170. 

to  take  additional  land,  67. 

Oyeblookinq  Premises,  no  compensation  for,  170. 

Owner, 

absent  or  not*to  be  found,  17,  157,  161. 

meaning  of  term,  55,  217. 

not  appearing  on  inquiry,  17,  157. 


Parish  Lands, 

consideration  on  sale  of,  81. 
taking  of,  192,  203. 

Parliamentary  Deposit,  compensation  out  of,  on  abandon- 
ment of  imdertaking,  118. 

Part  of  a  House,  273.    See  Counter-notice, 
test  of,  36,  275. 

Partner,  sale  by,  217. 

Paymaster-General,  payment  to  account  of,  186. 

Payment, 

for  land,  effect  on  powers  of  inability  to  make,  6,  91. 
of  further  sum  awarded  to  absent  owner,  162. 
order  for,  not  to  be  inserted  in  award,  137. 

Payment  into  Court,  184,  208. 
effect  of,  67. 

mandamus  to  compel,  186. 
mode  of,  186. 

when  office  of  Paymaster- General  closed,  269.    See  Com- 
pensation IN  Court. 

Payment  of  Compensation  into  Bank.    See  Payment  into 
Court. 
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Payment  out  or  Oottet, 
application  for,  200. 
costs  of,  234. 

costs  of  mortgagees  on,  32,  238. 
to  person  absolutely  entitled,  24,  195. 

Peer,  consideration  payable  to,  65. 

Penalties, 

application  of,  349. 

in  metropolitan  police  district,  354. 

recovery  of,  45,  348. 

Pehjitry,  punishment  for,  356. 

Pbeson  not  absolutely  Entitled, 

payment  of  compensation  into  Bank,  208. 
wben  enabled  to  seU  and  convey,  74. 

Pebsonal  inconvenience,  no  compensation  JFor,  172. 

Petition, 

application  when  to  be  by,  200. 
title  and  form  of,  203. 

Plans, 

effect  of  approval  of,  on  right  to  compensation,  166. 
recital  of,  in  agreement,  enect  of,  62. 

PooB  Bate.    See  Land  Tax. 

Possession, 

demand  of,  41,  317. 

owner  refusing  to  give  up,  35,  271. 

not  taken  at  end  of  six  months'  notice,  319. 

power  to  resume,  41,  319. 

title  by,  against  company,  330. 

PossEssoB  to  be  deemed  owner,  221. 

PossEssoBY  Title, 

against  company,  89. 

effect  of  deed  poll  upon,  26,  218. 

right  to  receive  purchase  money  under,  27,  222,  223. 

PowEB  OF  Appointment,  agreement  with  person  having,  76. 

PowEB  OP  Attobney  to  recoivo  purchase  money,  costs  of,  234. 

Peeoabious  Title,  land  held  on,  160. 

Pbe-emption,  Eight  of, 

in  superfluous  lands,  44,  336. 
no  compensation  for,  99. 
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PBELDCDrABY  STEPS  FOB  AoQXTisiTioir  OF  LAin),  when  may  be 
taken,  87. 

"  Pbesoeibed,"  interpretation  of,  52. 

Pbinoifal  Office  of  company,  what  is,  345. 

"Pbomotbrs  of  the  UiTDBBTAKiNa,"  interpretation  of,  52. 

Pbopbietaby  Eights,  extent  of  company's,  6,  88. 

PBOSPEcmyB  Ingbease  in  Yaltje,  compensation  for,  10,  115. 

Pboyisional  Obdeb  applying  L.  0.  A.,  petition  against  confir- 
mation of,  51. 

Public  Health  Act,  1875, 

costs  of  arbitration  wbere  land  taken  under,  130. 
notice  to  take  land  under,  98. 

Public  House, 

compensation  for,  10,  117. 
depreciation  in  value  of,  116. 

Public  Natube,  L.  0.  A.  only  applies  to  undertakings  of  a, 
48. 

PuBUO  PuBPOSES,  acquisition  of  land  for,  6,  94. 

Public  Stbeet,  subsoil  of,  compensation  for,  100. 

PuBOHASE  Monet, 
forfeiture  of,  67. 
interest  on.     See  Intebest. 
refusal  to  receive,  215,  218. 
separate  assessment  of,  10,  148. 
wben  ordered  to  be  paid  into  Court,  70. 

See  Compensation  ;  Disability,  Pebsons  undeb 


QuABTEB  Sessions, 
appeal  to,  353. 
jurisdiction  of,  354. 

Quiet  Enjoyment,  covenant  for,  interference  with,  178. 


Railways  Clauses  Act,  1845,  s.  7.  .97. 

ss.  30 — 44.. 95. 
s.  45.. 83. 
ss.  68,  69.  .66,  119. 
s.  71.  .66. 
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Eailway  Companies  Act,  1867,  s.  36.  .263. 

Railways  (Ireland)  Acrr,  1851,  notice  of  appointment  of 
arbitrator  under,  98. 

Railway  Promotees,  contracts  by,  65. 

Regonyebsion  of  purchase  money,  25,  199. 

Re-entry,  power  of,  in  deed  creating  rent-charge,  82. 

Reference,  comprising  matters  not  under  L.  C.  A.,  129. 

Refusal  to  Receive  Purchase  Money, 
effect  on  conveyance,  215,  218. 
costs,  226. 

Regulation  of  Railways  Act,  1868,  s.  41 . .  15,  141. 
Re-instatement,  principle  of,  10,  114. 

Re-investment  in  Land, 

application  of  money  in  Court  in,  188. 
purchase  of  copyholds,  1 88. 

equity  of  redemption,  188. 

freehold  ground  rents,  189. 

leaseholds,  188. 

mines  under  settled  estate,  189. 

proceeds  of  leaseholds  in  purchase  of 

freeholds,  230. 
reversion,  189. 
charge  for  purchase  money  added  by  tenant  for  life, 

23,  189. 
costs  of,  29,  229. 

apportionment  of,  among  different  companies,  32, 
244. 
costs  of  mortgagees  on,  32,  238. 
what  costs  allowed,  30,  231. 
married  woman,  in  case  of,  188. 
person  absolutely  entitled  may  require,  23,  188. 
practice  on,  204. 
vendors  not  to  be  served  with  petition,  240. 

Removal, 

expenses  of,  compensation  for,  10,  114. 
loss  by,  116,  117. 

Renewable  Lease,  application  of  purchase  money  of,  211. 

Renewal,  lessee's  right  of,  when  decided,  113. 
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Sent, 

apportionment  of,  313. 

copyhold,  292. 

costs  of,  227,  251. 

in  respect  of  time,  320. 
apportioned  part,  when  payable,  314. 
arrears  of,  landlord's  lien  for,  on  compensation,  114,  320. 

Bental  basis  of  valuation,  114. 

Bent-charge, 

apportionment  of,  40,  310. 
distress  for,  81,  82. 
extinguishment  of,  by  deed  poll,  311. 
power  to  sell  for,  5,  80. 
priority  of,  over  debentures,  82. 
release  of,  311. 

compensation  for,  40,  310. 

effect  of,  on  lands  not  taken,  312. 

where  lunatic  entitled,  78. 
when  a  charge  on  lands  sold,  5. 

Bepairs  after  notice  of  proceedings  for  special  Act,  compen- 
sation for,  104. 

Besekvoie,  prospective  value  of  land  for  use  as,  115. 

Bestrictivb  Covenant,  compensation  for  interfering  with,  8, 
21,  177. 

Bevebsion, 

application  of  compensation  for,  26,  209,  212. 
sale  of,  as  superfluous  land,  330. 

Bevooation  of  submission,  113. 

BiQHT  OF  Entry,  not  concluded  by  decision  of  justices,  271. 

Bight  of  Way, 

private,  interference  with,  179,  190. 
public,  obstruction  of,  179. 

taking  of  land  subject  to,  258. 
user  of,  by  company,  89. 

Bights  of  company  over  land  taken,  6,  88. 

BiPARiAN  Bights  of  company,  89. 

BiVBR  Frontage,  compensation  for  interference  with,  174. 

BOAD, 

compensation  for  loss  of  intended,  179. 
diversion  of,  258. 
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Sale  of  land  under  lien  for  unpaid  purchase  money,  5,  71. 

Scale  Fee,  254. 

School,  depreciation  of  adjacent  premises  by  noise  of,  177. 

Scotch  Company,  service  on,  345. 

Scotland,  L.  C.  A.  does  not  extend  to,  45,  358. 

Secbetaby,  payment  out  of  deposit  to,  267. 

Seceetaey  for  War,  L.  0.  A.  applies  to,  364. 

Sell,  persons  enabled  to,  62. 

Service  of  proceedings  on  company,  346. 

Settled  Land  Act,  1882,  s.  32.  .192. 

s.  34.. 210. 
1887,  s.  1..194. 
1890,  s.  14..  198. 

Settled  Laio)  Acts,  investments  under,  23,  192,  193. 

<<  Settlement,"  meaning  of,  in  s.  32  of  S.  L.  A.  1882.  .24, 193. 

Sevbraitce,  damage  by,  159.    See  Damage. 

Sewer,  compensation  for  damage  to,  170. 

Sheriff, 

disqualifying  interest  in,  15,  143. 
shareholder  in  company,  143. 
effect  of  neglect  by,  147. 
interpretation  of  term,  54. 
penalty  on,  for  default,  146. 

Shooting,  where  compensation  payable  for  right  of,  178. 

Solicitors, 
costs,  253.^ 

on  re-investment  in  land,  232. 
of  company,  service  on,  346. 
of  party  to  reference,  employment  of,  by  arbitrator,  137. 

Special  Act, 

access  to,  45,  357. 

copies  of,  where  to  be  kept,  357. 

incorporation  of  L.  0.  A.  in,  50. 

interpretation  of  term,  52. 

penalty  for  default  in  keeping  copy  of,  358. 

variation  of  L.  0.  A.  by,  50. 
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Special  Oase, 

appeal  on,  11,  122. 

costs  of,  131. 

statement  of,  in  arbitration,  11,  122. 

Special  Juby.    See  Jubt. 

Specipio  Performaitce, 

of  contract  to  purcliase,  4,  69. 
under  notice  to  treat,  8,  103. 
investigation  of  title  on,  70. 

Stamp  Dttty  on  compensation,  118. 

SxAiiPiNa  Deeds,  expense  of,  252. 

Stattjtoey  Powers, 

acting  in  excess  of,  168. 
negligence  in  exercise  of,  168. 

Steward's  Fee  on  taking  copyhold  land,  289. 

Stipendiary  Magistrate,  powers  of,  57. 

Stream, 

abstraction  of  water  of,  258. 
compensation  for,  116. 

when  part  abstracted,  116. 
diversion  of,  179,  258. 

Street, 

compensation  for  altering  level  of,  174. 

stopping  up,  176. 

Submission, 

revocation  of,  113. 
rule  of  Court,  14,  134. 

need  not  be  made  a  rule  of  Court,  14,  135. 
to  arbitration,  when  made,  123. 
when  partly  outside  statute,  121,  129. 

Sub-soil, 

of  public  street,  compensation  for,  100. 
right  to  take,  7,  57. 
taking  of,  258. 

Substituted  Buildings,  application  of  purchase  money  to,  24, 
195. 

Subterranean  Water,  no  compensation  for  interruption  of, 
170. 

Summons,  application  when  to  be  by,  200. 
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"  SuPBBiOB  C0UBT8,"  interpretation  of,  5S. 

SuPEEFLuous  Lands, 

action  to  recover,  334. 
ascertainment  of  price  of,  339. 

costs  of,  339. 
conveyance  of,  on  sale,  339. 

if  ultra  vires,  set  aside,  338. 
division  of,  among  adjoining  owners,  334. 
mines,  332. 
modes  in  which  land  becomes,  331. 

not  by  compulsory  sale  to  another  company,  338. 
negotiation  for  sale,  43,  333. 
offer  of,  44,  336. 

time  for  acceptance,  338. 
position  of  purchasers  of,  335. 
proof  that  lands  are,  43,  332. 
renewal  of  tenancy  of,  334. 
sale  of,  43,  329,  335. 

must  be  absolute,  335. 

restrictive  conditions  on,  335. 
test  of,  43,  330. 
time  of  vesting  in  adjoining  owners,  334. 

extension  of  time  for  vesting,  334. 
imezpected  use  for,  334. 
when  right  of  pre-emption  arises,  44,  337. 

Support, 

implied  right  to,  where  mines  reserved,  57. 
no  right  to,  on  statutory  purchase,  57. 

SuBVBT,  entry  for,  256,  260. 

Surveyor  to  Value,  79,  158. 

appointment  of  trustee  as,  80. 

declaration  by,  158. 

for  purposes  of  s.  85.  .35,  263,  264. 

instrument  appointiug,  158. 

must  visit  premises,  158. 

neglect  by  company  to  appoint,  80. 

nomination  of,  by  justices,  17,  79,  158. 

valuation  of  common  rights  by,  299. 

Surveyor's  Fee,  apportionment  of,  among  different  com- 
panies, 33,  244. 

Taxation  op  Costs,  17,  153,  254,  369,  370.    See  Costs. 

Temporary, 

occupation  of  lands,  95. 
purposes,  land  used  for,  331. 
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exceeding  a  year,  oompensatioii  for,  41,  316. 
determined  by  notice  to  quit,  no  compensation  for,  7,  99. 
reckoning  length  of,  41,  317. 
what  constitutes,  316. 

Tenant, 

compensation  to,  7,  99. 

for  equitable  rights,  7,  99. 
liability  of,  for  rent,  320. 
service  of  notice  to  treat  upon,  7,  99. 

Tenant  at  Will,  compensation  to,  315. 

Tenant  fob  Life, 

allowance  to,  for  personal  inconyenience,  208,  209. 

conyejance  by  equitable,  76. 

interest  payable  to,  76. 

of  leaseholds,  payment  to,  210. 

where  lease  renewable,  211. 
refunding  to,  211. 
of  manor,  compensation  to,  for  enfranchisement,  291. 

reversion,  compensation  to,  212. 
payment  of  costs  of,  248. 
payment  of  small  residue  to,  207. 
sale  by,  76. 

Tenant  fbom  Yeab  to  Yeab,  compensation  to,  20,  40,  165, 
315. 

Tenant  in  Tail,  payment  of  compensation  to,  24,  195. 

Tendbb, 

of  amends.     See  Amends. 
costs.     See  Costs. 

Thahes  Gonsebyatobs,  compensation  to,  115. 
Tied  House,  compensation  for,  10,  117. 

Tithes,  compensation  for,  116. 

Title, 

company  not  precluded  by  reference  from  setting  up,  112. 
costs  of  deducing,  251. 
declaration  of,  at  trial,  113. 
dispute  as  to,  158. 

land  injuriously  affected,  182. 
disputed,  duty  of  company  in  case  of,  221. 
failure  to  make,  214,  215. 
not  settled  by  justices,  110. 
proof  of,  221. 

a.  MM 
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Title — continued. 

question  of,  raised  in  action  on  award,  9,  16,  112. 
to  compensation,  determination  of,  220. 
part  of  land  only,  220. 

Title  Deeds,  acknowledgment  of  right  to  production  of,  291. 

Tolls,  rent-charges  to  be  charged  on,  82. 

Towir,  no  right  of  pre-emption  of  superfluous  lands  in,  336, 
337. 

T&ADE  FixTTTBES,  counter-uotice  to  take  as  part  of  manufactory, 
280. 

Tbade  Pbofits,  compensation  for,  114,  116,  117,  172. 

Tbaffio,  diversion  of,  when  a  ground  for  compensation,  21, 
175. 

TaAiNS, 

noise  and  smoke  of,  no  compensation  for,  20,  167. 
imless  land  taken,  176. 

Tbansfee  to  Obedit  op  Oaxtse, 

costs  of  parties  on,  32,  235,  241. 
effect  of,  31,  235. 

Treasttbeb,  distress  against,  349. 

Tbibxtkal,  objection  on  ground  of  defect  in,  124. 

Tbustee, 

appointment  of,  as  surveyor  to  value,  80. 
payment  to  single,  198. 

Tbustees  pob  Sale,  payment  of  compensation  to,  24,  197. 

Tbustees  fob  S.  L.  Acrrs, 

costs  of  appointment  of,  235. 

order  for  payment  of  dividends  to,  30,  233. 

sale  by,  77. 

Tunnel, 

land  over,  not  superfluous,  333. 

taken  for,  101,  273. 
taking  easement  for,  263. 
land  for,  258. 

TuBBABY,  rights  of,  compensation  for,  295. 

"  Two  Justices,"  interpretation  of,  55. 
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UicpntE, 

appointment  of,  12,  125. 

by  Board  of  Trade,  368. 

proceedings  in  default  of,  126. 

time  for,  12,  125. 

wlien  not  necessary,  127. 
death  of,  125,  126. 
declaration  by,  129. 

objection  to,  on  ground  of  interest,  125. 
power  of,  to  take  evidence,  128. 
time  for  making  award,  9,  122. 
wben  reference  devolves  on,  128. 

ITimER-SKEKiFF,  disqualifying  interest  in,  143. 

"  UNDBHTAKiNa,"  interpretation  of,  52. 

UNiyEBSiTTES,  application  of  purchase  money  of,  194. 

TJiTPAiD  Vendor,  parties  to  action  by,  73. 

USEB, 

of  land,  restriction  on,  deduction  for,  1 15. 
railway,  injury  by,  166. 

Vacancy  in  arbitrators,  11,  124, 

Valuation, 

as  at  date  of  notice  to  treat,  114. 
custody  of,  159. 
rental  basis  of,  114. 

Vendok, 

absolutely  entitled,  payment  in  case  of  death  of,  185. 
right  of  pre-emption  of  superfluous  land  when  limited  to, 
337. 

Verdict, 

finality  of,  16,  150. 

must  not  include  accommodation  works,  11,  118. 

parol  evidence  of,  150. 

to  be  recorded,  16,  149. 


Waivbe  op  Objection, 

on  groimd  of  disqualifying  interest,  143. 
to  irregularity,  124, 

omission  of  declaration,  129. 

Waste  Lands,  taking  of.    See  CoMifON  Lands,  294. 
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Warrant  to  summon  Jury,  14,  140. 
description  of  land  in,  142. 
mandamus  to  compel  proceedings  under,  143. 
to  be  strictly  followed,  146. 
what  it  may  include,  15,  142. 

Water, 

compensation  for  flow  of,  179. 
underground,  diversion  of,  by  company,  88. 

Water-pipes,  no  compensation  for  removal  of,  172. 

Way,  compensation  for  right  of,  179. 

Weir,  compensation  for  interference  with,  179. 

Westminster,  City  op,  inquiries  in,  before  high  bailiff,  141| 
366. 

Wharf,  interference  with,  258. 

"Wilfully,"  meaning  of,  271. 

Will,  costs  of  construction  of,  33,  245. 

Witnesses, 

oath  to,  148. 

on  arbitration,  128. 

on  inquisition,  145. 

penalty  on,  for  default,  147. 

in  proceedings  before  justices,  350. 

Works, 

interpretation  of  term,  52. 
time  for  completion  of,  323. 

Writs,  service  of,  on  company,  345. 

Wrongful  Entry,  penalty  for,  270. 

Yearly  Tenant,  compensation  to,  20,  40,  165,  315. 


PBINTED  BT  0.  F.  BOWOBTH,  OBEAT  NEW  8TBBET,  FETTBB  LAKB,  B.a 


TELEGRAPHIC  ADDRESS^  TELEPHONE^ 

"  RH0DR0N8,  LONDON."  No.  1386  (NOLBORN). 


CATALOGUE 


ov 


LAW  WORKS 

FUBUBHED  BT 

STBYBNS  AND  SONS,  Ltd. 

719  &  120,  Chancery  Lane,  London. 

(And  at  14,  Bell  lard,  Lmooln's  IniL) 

A  Cataloffue  of  Modem  Law  Works,  together  with 

a  complete  Chronological  List  of  all  the  English^  Irish^ 
and  Scotch  Reports^  an  Alphabetical  Table  of  Abbrevia^ 
tions  used  in  reference  to  Law  Reports  and  Text  Books^ 
and  an  Index  of  Subjects.  Demy  8w.  Oct.  1900 
(120  pp,)y  limp  binding y  post  free  6d. 

Acts  of  Parliament. — Public  and  Local  Acts  from  an 
early  date  may  be  had  of  the  Publishers  of  this  Catalogue^ 
who  have  also  on  sale  the  largest  collection  of  Private  Acts^ 
relating  to  Estates^  Enclosures^  Railways^  Roads^  Sfc.y  Sfc. 

ACCOUNT. — Williams'  Law  of  Account.— Being  a  conoiae  Treatise 
on  the  Right  and  Liabili^  to  Acoonnt,  the  taking  of  Aocoxmts,  and 
Accountants'  Charges.  £jr  Sydney  E.  Williams,  Esq.,  Author  of 
"  Law  relating  to  Legal  Bepre8entatiye0,"&c.  DemySvo.  1899.  10«. 
*'A  well-amnged  book,  which  shoxild  be  rery  useful  to  reoeiven  and 
aoooontantfl  genendly,  as  well  as  to  both  brandhes  of  the  legal  profession." — 
Law  Journal. 

ADMIRALTY.— Roscoe's  Admiralty  Practice.— Third  Edition.  Bj 
E.  S.  BoeooB,  Assistant  Begistrar,  Admiralty  Court,  and  T.  Laicbebt 
MsABS,  Esqrs.,  Bamster-at-Law.  (In  preparation,) 

ADULTERATION.— Bartle/s  Adulteration  of  Food.— Statutes  and 
Cases  dealing  with  CofPee,  Tea,  Brc»d,  Seeds,  Food  and  Druffs, 
Margarine,  Fertilisers  and  Feeding  StufPs,  &o.,  &o.,  including  uie 
Food  and  Drugs  Act,  1899.  Second  Edition.  By  Doxtolas  C. 
Babtley,  Esq.,  Barrister-at-Law.   Roy.  12nio.   1899.  8#. 

**  Not  only  oondse  but  precise." — Law  Times. 

Cripps-Da/s  Adulteration  (Agricultural  Fertilisers  and  Feeding 
StufFs). — By  Fkanoeb  H.  &iff8-Day,  Esq.,  Barrister-at-Law. 
Royal  12mo.     1894.  6«. 

ADVOCACY.— Harris'  Hints  on  Advocacy.— Conduot  of  Cases,  Giyi] 
and  Criminal.  Classes  of  Witnesses  and  Suggestions  for  Cross- 
examining  them,  &o.,  &o.  By  Riohabd  TTA-MtTw^  Q.O.  Eleyenth 
Edition,  with  an  Introduction.     Royal  12mo.     1897.  7«.  6if. 

"Full  of  good  sense  and  just  observataon.  A  Teiy  oomplete  TJffaimii]  of  the 
AdTOoate's  art  in  Trial  by  Jvary."—8olieUonf  JoumaL 

**  Deserves  to  be  oaxefully  zead  by  the  young  banister  whose  oazeer  is  yet 
before  \dm.**—Law  Maganne. 

AFFILIATION.— Bott's  Manual  of  the  Law  and  Practice  in 
AfRliation  Proceedings,  with  Statutes  and  Forms,  Table  of  Gesta- 
tion, Forms  of  Agreement,  &o.  By  W.  Hollowat  Bon,  Solicitor. 
Bemy  12mo.     1894.  6«. 

AGRICULTURAL  LAW.— Dixon.— Fwfe  *«Farm." 

Spencer's  Agricultural  Holdings  Acts,  1883— 1900.— Second 
Edition.    By  Attbbey  J.  Sfsnceb,  Esq.,  Barrister-at-Law. 

(7ft  thi press.) 

ANGLO-INDIAN    CODES.— Stokes's   Anglo-Indian   Codes.— By 

Whitley  Stozes,  LL.D.    2  Vols.    Demy  8yo.    1887-88.        3/.  6«. 

first  and  Second  Supplements  to  the  aboye.    1891.  6«.  6tf. 

*«*  AU  standard  law  Works  are  kept  in  Stocky  in  law  ealf  and  other  bindings* 


STEVENS  AND  SONS,  LTMITflD, 


ANNUAL  COUNTY  COURT  PRACTICE.— The  Annual  County 
Cou  rt  Practice,  1 900. — B7  HIb  Honour  Judge  Sictlt,  Q.G.  2  toLs. 
DeinY  8yo.  26*. 

"  The  profession  generally  hare  gratefully  reeognized  tlie  verr  great  ralne  of 


tliiB  book.  It  admirably  fnlnls  the  essential  requisites  of  a  practioe  book.  It  is 
complete  without  being  discuniTe  or  of  unwieldV  bulk ;  it  is  accurate  and  easy  of 
reference,  and  throug:hoat  bears  the  stamp  of  nAving  been  compiled  by  a  man 


who  is  thoroughly  acquainted  with  his  subjeot/'^JEraw  Timeg, 
ANNUAL  DIGEST.— Mews'.— Fufo  "IMgeet." 
ANNUAL  LIBRARY  (LAWYER'S):— 

il)  The  Annual  Practica— Snow,  Bttbihst,  and  SnoiraxB. 
2)  The  Annual  Digest. — Mews.    {Issued  QuarUrlff.) 
3)  The  Annual  Statutes.— Lslt. 
4)  The  Annual  County  Court  Practice. — Shyly. 
mf'  Annual  Subteriptiont,    far  Complete  Series,  as  aboYe,  deliYered  on 
the  daj  of  publication,  net,  21,  ba.    Nos.  1,  2,  and  8  onlj,  n^,  IL  lbs, 
Nos.  2,  3,  and  4  only,  net^  U,  lbs,    (Carriage  extra,  2s,) 
Full  prospectus  forwardffi  on  appUeeUion, 

ANNUAL  PRACTICE  (THE).— The  Annual  Practice.  1901.  Edited 
br  Teoicab  Snow,  Bamster-at-Law ;  Chableb  Busnby,  a  Master  of 
tne  Supreme  Goort;  and  F.  A.  Stbinqeb,  of  the  Central  Office. 
2  Tols.  8vo.  (Nearly  ready.)    Net  26t. 

t^Dr.  Blake  Odgers,  Q.C,  has  re-written  the  Notes  to  Orders  XIX.,  XX., 
XXI.  and  XXV.,  relating  to  Pleading,  Statement  of  Claim^  Defence  and 
Chunter 'Claim,  and  Proceedings  in  Lieu  of  Demurrer, 

**  A  book  whifih  every  prsctisiiig  Ensrlish  lAwyer  most  haye.** — Law  QuaHerlf, 
'*It  is  only  by  the  help  of  this  established  book  of  praetioe  that  a  praotstMOflr 
can  oairy  on  his  business/*— Law  Times. 

"  Bray  member  of  the  bar,  in  practioe,  and  every  London  solidtor,  at  all  evente, 
finds  the  last  edition  of  the  Annual  Fmctioe  a  necessity."— ^Mteifors*  JountaU 

ANNUAL  STATUTES.— Leiy.—Fufo" Statutes." 
ARBITRATION.— Mozley^Stark'a  Duties  of  an  Arbitrator  underthe 
Workmen's  Compensation  Act,  1897.— With  Notes  cm  the  Act 
and  Rules,  and  Api)endice8  containing  the  Act,  a  selection  from  the 
Workmen's  Compensation  Rules,  1898,  and  the  Medical  Referees* 
Regulations.  BjA.Mozlet-Stabe,  Solicitor.  Roy.  12mo.  1898.  bs. 
Russell's  Treatise  on  the  Power  and  Duty  of  an  Arbitrator, 
and  the  Law  of  Submissions  and  Awards;  with  an  Appendix 
of  Forms,  and  of  tiie  Statutes  relating  to  Arbitration.  B7  Fbahcd 
RussKLL.  Eighth  Edition.  By  Edwabd  Pollock,  Esq.,  an  Official 
Referee  of  the  Supreme  Court  of  Judicature,  and  the  late  TTirpnwgii 
Russell,  Esq.,  Barrister-at-Law.    Ro^ral  8yo.    1900.  30f. 

"  The  execution  of  the  work  leaves  nothing  to  be  desired." — Law  Hmesj 
April  14, 1900. 

*'  After  a  careful  examination  of  Che  way  in  which  the  work  has  been  done, 
we  may  aay  that  nothing  which  the  practitioner  will  want  to  know  seems  to  ha,yn 
been  omitted."— Lato  Journal^  April  21, 1900. 

ARCHITECTS.—Firf*  "  Civa  Engineers." 

AVERAQE.~Hopkins'  Hand-Book  of  Average.— Fonrth  Edition. 
B7  Maklbt  £Lopkinb,  Esq.    Demy  8to.     1884.  12.  It. 

Lowndes'    Law    of  General   Average. — ^Engliah  and    Vcaceagm, 
Fourth  Edition.    By  Riohabd  Lowudbb,  Average  Adjuster.    Aul£or 
of  **  The  Law  of  Marine  Insuranoe,"  &o.  RoyiJ  8vo.   1888.    1/.  lOt. 
"  Hie  most  complete  store  of  materials  lelatiDg  to  the  subject  in  every  par- 
ticular."— Law  Quarterly  Review. 

AUCTIONEERS.— Hart's  Law  relatingto  Auctioneers.— By Hebke 
Habt,  Esq.,  LL.D.,  Barrister^at-Law.    Demy  8vo.    1896.      Is,  64I. 

BANKING.— Walker's  Treatise  on  Banking  Law.— fieoond Edition. 
By  J.  D.  Walxbb,  Esq.,  Q.O.    Demv  8vo.     1886.  16a. 

BANKRUPTCY.— Lawrance's  Precedents  of  Deeds  of  Arrange- 
ment between  Debtors  and  their  Creditors;  including  Forms, 
with  Introductory  Chapters,  also  the  Deeds  of  Arrangement  Acts, 
1887  and  1890,  with  Notes.  Fifth  Ed.  By  Abe&ub  Ijlwbbvge, 
Esq.,  Barrister-at-Law.    Demy  8vo.     1900.  Is,  6tf. 

'*  Omdae,  praotioal,  and  reliahle.''— Zow  Times, 

%*  AU  Standard  Law  WorJki  ar$  kept  in  Stocky  in  law  caff  and  othm-  hindingt. 
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BAN  KR  U  PTC\— continued, 
Williams'  Law  and  Practice  in  Bankruptcy. — Gompiifling  the 
Bankruptoy  Acts,  1883  to  1890,  the  Bankruptcy  Rules  and  rorniB, 
1886,  1890,  the  Debtors  Acts,  1869,  1878,  the  Bankruptcy  (Discharge 
and  Closure)  Act,  1887,  the  Deeds  of  Arrangement  Act,  1887,  and 
the  Rules  thereunder.  By  the  Right  Hon.  Sir  RoLAin>  L.  Yattohait 
WniUAMS,  a  Lord  Justice  of  Appeal.  Seventh  Edition.  By  Edwabd 
Wx.  Hahbell,  Esq.,  Barrister-at-Law.  Roy.  8to.  1898.  30«. 
"  Hie  leading  text-book  on  bankraptojr."— Loio  JoumdL 

BASTARDY.— Bott.—F«fo  "AflBHation." 

BILLS  OF  EXCHANGE.— Campbell's  Ruling  Cases.    Vol.  lY.— 

Vide  "  DigOBts,"  p.  10. 

Chalfners'  Digest  of  the  Law  of  Bills  of  Exchange,  Promissory 

Notes,  Cheques  and  Negotiable  Securities.     Fifth  Edition. 

By  His  Honour  Judge  Chaucebs,  Draughtsman  of  the  Bills  of 

Exchange  Act.    Demy  8vo.     1896.  18«. 

'*  The  leadinff  book  on  1>ill8  of  ezohange;  it  is  well  knoim,  widely  used,  and 

hiffUr  appreciated." — Law  Journal. 

**  £iach  section  having  appended  to  it  iUnstrations  in  the  nature  of  short  Btatements 
of  decided  cases.  These  are  prepared  with  that  skilfiil  condsenesB  of  which  the 
learned  Jndg^  is  a  master." — Law  Times. 

BILLS  OF  LADING.— Leggett's  Treatise  on  the  Law  of  Bills  of 
Lading. — Second  Edition.  By  EuosBni  LBoasTT,  SoUoitor  and 
Notaiy  Public.    Demy  8yo.     1893.  30«. 

Pollock's  Bill  of  Lading  Exceptions. — ^By  Henbt  E.  Folloge. 
Second  Edition.    Demy  8vo.     1896.  10«.  6d. 

BOOK-KEEPINQ.— Matthew  Hale's  System  of  Book-keeping  for 
Solicitors,  containing  a  List  of  all  Books  necessary,  with  a  compre- 
hensive  description  of  their  objects  and  uses  for  the  purpose  of 
Drawing  Bills  of  Costs  and  the  rendering  of  Cash  Accounts  to  clients ; 
also  showing  how  to  ascertain  Profits  derived  from  the  business ;  with 
an  Appendix.    Demy  8yo.     1884.  6«.  6d. 

*<  Tne  most  sensihle,  nsefnl,  practical  little  work  on  solieiton'  book-keeping 
that  we  have  seen." — Law  StudenUf  JoumaL 

BUILDING  SOCIETIES.— Wurtzburg  on  Building  Societies.— 
l^e  Law  relating  to  Building  Societies,  with  Appenmces  containing 
the  Statutes,  Begpilations,  Act  of  Sederunt,  ana  Precedents  of  Rules 
and  Assurances.  Third  Edition.  By  E.  A.  Wxtstzbubg,  Esq., 
Barrister-at-Law.    Demy  8vo.     1895.  16«. 

**  Will  be  of  use  not  only  to  lawyers  bat  also  to  secretaiies  and  dJrectotB  of 
bnflding  societies.  It  is  a  carefully  arranged  and  oarefnl^  written  book."— 
Law  T^ket, 

CANALS.— Webster's  Law  Relating  to  Canals.— Bt  Bobekt  G. 
Websisb,  Esq.,  Banister-at-Law.    Demy  8yo.     1885.  1/.  If. 

CARDINAL  RULES.— &»** Legal  Interpretation." 

CARRIERS.— Carver's  Treatise  on  the  Law  relating  to  the  Car- 
riage of  Goods  by  Sea. — Third  Edition.  By  Teqxab  Gilbebs 
Cabveb,  Esq.,  Q.G.    Royal  8yo.   1900.  1/.  16<. 


'*  A  reooffnized  authority."— /Sit>;ict<or«'  Journal, 
.caredfula 


**  A  cardul  and  accurate  treatise."— Zow  Quairi&rly  Btview, 

Macnamara's  Digest  of  the  Law  of  Carriers  of  Goods  and  Pas- 
sengers by  Land  and  Internal  Navigation. — ^By  Waiosb  Hbzibt 
MA.GNA]CAiLk,  Esq.,  Barrister-at-Law,  B^g^istrar  to  the  Railway 
Commission.    Royal  8yo.     1888.  1/.  8«. 

*'  A  complete  wpitome  of  the  law  relating  to  oazrien  of  every  cL»m.**^Baawag 
Preu. 

CHAMBER  PRACTICE.— Archibald's  Practice  at  Judges' Cham- 
bers and  in  the  District  Registries;  with  Forms  of  Summonses 
and  Orders.  Second  Edition.  By  W.  F.  A.  Abghzbald,  Esq.,  Bar- 
rister-at-Law, and  P.  E.  Yizabd,  of  the  Snmmona  and  Order  De- 
partment.   Royal  12mo.    1886.  15«. 

%*  AU  iUmdard  Law  Works  ar$  kept  in  Stoch^  m  law  eaff  and  <4hir  hindings. 
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CHANCERY,  and  Txde  "EqnityJ 

Daniell's  Chancery  Practice.— The Praotdoe  of  the  GhanoeryDiTisioQ 

of  the  Hirfi  Coiirt  of  Jnstioe  and  on  appeal  therefrom.     Seventh 

Edition.    By  Cecil  C.  M.  Dale,  C.  W.  Obbehvood,  and  Sydhkt 

E.  WzLUAics,  Esqrs.,  Bariisters-at-Law.     2  vols.         {In  (he  press,) 

Daniell's  Forms  and  Precedents  of  Proceedings  in  the  Chancery 
Division  of  the  High  Court  of  Justice  and  on  Appeal  there- 
from. Fifth  Edition.  By  Ohabchb  Buskst»  B.A.  Oxon.,  a 
Master  of  the  Supreme  Gonrt.    Bojal  8to.  {In  ike  press,) 

M«ws'  Digest.— Ft^<*  Digests/'  p.  11. 

CHARTER  PARTIES.— Carver.— Fwi*" Carriers." 

Leggett's  Treatise  on  the  Law  of  Charter  Parties. — Bj  EuasRB 
Croojirr,  Solicitor  and  Notary-  Fublio.    Demy  8yo.     1894.  25«. 

CHILDREN.— Hall's  Law  Relating  to  Children.  By  W.  Glabkx 
Hall,  Esq.,  Barrister-at-Law.    Semy  8yo.  1894.  4«. 

CHURCH    LAW.— Whitehead's  Church    Law.— Being  a  Conoifle 

Dictionary  of  Statutes,  Canons,  Begnlations,  and  Decided  Gases 

affecting  the  Clergy  and  Laity.    S^nd  Edition.     By  BmrjAimr 

Whitshbad,  Esq.,  Banister-at-Law.    Demy  8vo.     1899.      10«.  6^ 

*' A  perfect  mine  of  leaxnlng  on  all  topioe  eodesiastical."— i>ai{y  TeUffraph, 

The  Statutes  relating  to  Church  and  Clergy,  with  Preface 
and  Index.  By  Beztjaiok  Whitshsai),  Esq.,  Barrister-at-Law. 
Royal  8vo.     1894.  6s. 

CIVIL  ENGINEERS.— Macassey  and  Strahan's  Law  relating  to 
Civil  Engineers,  Architects  and  Contractors. — With  a  Chapter 
on  Arbitrations.  Second  Edition.  By  L.  LnmrosTON  Magabsst  and 
J.  A.  Stbabait,  Esqrs.,  Barristers-at-Law.  Demy  8vo.  1897.  12«.  6d, 

COLLISIONS.— Marsden's  Treatise  on  the  Law  of  Collisions  at 
Sea. — Fourth  Edition.  By  Bbqinald  G.  Mabsdsn,  Esq.,  Barrister- 
at-Law.     Demy  8vo.     1897.  1/.  8#. 

**  Mr.  Marsden's  book  stands  without  a  rival." — Txiw  QuarUrly  Review. 

**  May  be  relied  upon  as  a  trustworthy  authority." — SJupping  Gazette. 

COMMON  LAW.  —  Chitty's  Archbold's  Practice.  Fourteenth 
Edition.  By  Thoxas  Willbs  Chtctt,  assisted  by  J.  St.  L.  Lbsub, 
Esqrs.,  Barristers-at-Law.  2  vols.  Demy  8yo.  1886.  (Pablished 
at  3/.  13«.  64.)  Bedooed  to  ii#f,  SOt. 

Chitty's  Forms.— Fufo  "  Forms." 

Elliott's  Outlines  of  Common  Law.— Specially  prepared  for  Sta- 
dents.  By  Mabtdt  Eluott,  Esq.,  Barrister-at-Law.  Demy  8to. 
1898.  lOf.  6(1. 

'*  Will  prove  of  the  greatest  aasistanoe  to  8tudent8.*''2xiMr  Times. 

Mews'  Digest.— r«fo  "Digests,"  p.  11. 

Pollock  and  Wright's  Possession  in  the  Common  Law. — 
Parts  I.  and  II.  by  Sir  F.  Pollock,  Bart. ,  Barrister-at-Law  Part  IH. 
by  B.  S.  Wbioht,  Esq.,  Barrister-at-Law.    8yo.     1888.  Ss,  6d. 

Shirley.— F«fo  "Leading  Cases." 

Smith's  Manual  of  Common  Law.- For  PractitionerB  and  Students. 
Comprising  the  Fundamental  Principles,  with  nseful  Practical  Boles 
and  Decisions.  By  Josiah  W.  Sxith,  B.C.L.,  Q.C.  Eleventh  Edit. 
By  C.  Spublino,  Esq.,  Barrister-at-Law.  Demy  Svo.  1898.  16#. 
*'  The  arrangement  iB  clear  and  methodical,  and  will  increase  the  naefolnea 
of  the  work,  not  only  for  elementary  study,  but  sm  a  handy  book  of  referBnoe."— 
Lauf  Quarterly  Sevieto. 

COMPANY  LAW.— Hamilton's  Manual  of  Company  Law.  By 
W.F.HAiiiLiON,LL.D.Lond.,Q.O.    Second  Edit.    (Inpreparptum.) 

%*  AU  standard  Law  Works  are  kept  in  Stock,  inlawca(fand  oihtr  iindw§u 
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COMPANY  LM^—contimted, 
Palmer's  Company  Precedents. — For  nse  in  relation  to  Companiei 
subject  to  the  Companies  Acts. 

Part  I.  COMFAKT  FOBMS.  Arranged  as  follows:— Promoters, 
Prospectuses,  Underwriting,  Agreements,  Memoranda  and  Articles 
d  Association,  Private  Companies,  Employ^'  Benefits,  Besolutions, 
Notices,  Cerbificates,  Powers  of  Attorney,  Debentures  and  Debenture 
Stock,  Banldnff  and  Advance  Securities,  Petitions,  Writs,  Pleadings 
Judgments  and  Orders,  Reconstruction,  Amalgamation,  Special  Acts. 
Witn  Copious  Notes  and  an  Appendix  containing  the  Acts  and  Rules. 
Seventh  Edition.  By  Fbanoib  Bx^uvobt  Paugis,  Esq . ,  Barrister-at- 
Law,  assisted  by  the  Hon.  Chablbs  Macnaohten,  Q.C.,  and  Abthub 
John  Chittt,  Esq.,  Barrister-at-Law.    Royal  8vo.     1898.  36«. 

**  No  company  lawyer  can  afford  to  be  without  it." — Law  Journal, 

Part  U.  WINDINO-UP  FOBMS  AHD  FSAGTIGE.  Arranged  as 
follows: — Compulsory  Winding-Up,  Voluntary  Winding-Up.Wind- 
ing-Up  under  Supervision,  Arrangements  and  Compromises,  with 
Copious  Notes,  and  an  Appendix  of  Acts  and  Rules.  I^ghth  Edition. 
By  Ebancib  Bbaufoikf  Palheb,  assisted  by  Frank  Eyaitb,  Esqrs., 
Barristers-at-Law.    Royal  8vo.     1900.  32«. 

'*  Palmer's  *  Company  Precedents '  is  the  book  par  excellenes  for  praotitionerB. 
There  is  nothing  we  can  think  of  which  should  be  witiiin  the  covers  which  we  do 
not  find." — Law  Journal. 

Part  in.  DEBEHTUBES  AHD  DEBENTUBE  STOCK,  including 
Debentures,  Trust  Deeds,  Stock  Certificates,  Resolutions,  Prospectuses, 
Writs,  Pleadings,  Judgments,  Orders,  Receiverships,  Notices,  Mis* 
cellaneous.  With  Copious  Notes.  Eighth  Edition.  By  Fsangis 
Beaxttobt  Palmes,  Esq.,  Barrister-at-Law.   Royal  8vo.    1900.    21«. 

**  The  result  of  much  cardful  study Simply  invaluable  to  debenture- 
holders  and  to  the  leipl  advisers  of  such  investors." — Financial  NewM. 

**  Embraces  practically  the  whole  law  relating  to  debentures  and  debenture 
stock.  .  .  .  Musttakefrontrankamongthe  works  on  the  subject." — Imw  Times. 
Palmer's  Company  Law. — A  Practical  Handbook  for  Lawyers  and 
Business  Hen.  Based  on  Lectures  delivered  in  the  Liner  Temple 
Hall  at  the  Request  of  the  Council  of  Legal  Education.  With  an 
Appendix  containing  the  Companies  Acts,  1862  to  1898,  and  Rules. 
Second  Edit.  By  Fbakcis  Beaxjfobt  Palmbb,  Esq . ,  Barrister-at-Law, 
Author  of  "Company  Precedents,"  &c.    Royal  8vo.   1898.     12*.  ed, 

"  The  work  is  a  marvel— for  deamess,  fulness,  and  accuracy,  nothing  could 
be  better."— Z-aic  Notes. 

**  Of  especial  use  to  students  and  business  men  who  need  a  dear  exposition  by 
A  maiiter  hand." — Lnw  Journal. 

'*  The  subject  is  dealt  with  in  a  clear  and  comprehensive  manner,  and  in  such 


a  way  as  to  be  intelligible  not  only  to  lawyers  but  to  others  to  whom  a  knowledge 
of  Company  Law  may  be  essential." — Imw  Student^  Journal, 

**  All  the  principal  topics  of  company  are  dealt  with  in  a  substantial  manner. 


the  arrangement  and  typography  are  excellent,  and  the  whole  of  the  Statute 
Law— an  mdispensable  adjunct— ia  collected  in  an  appendix.  ^Perhaps  what 

practising  lawyers  and  business  men  will  value  most  is  the  precioas 

quality  of  practicality."— i^w  Quarterly  Rrvtew. 

**  Popular  in  stvle,  also  accurate,  with  sufficient  references  to  authorities  to 
make  the  book  useful  to  the  practitioner."—  The.  Times. 

Palmer's  Companies  Act,  1900,  with  Notes.  By  Fbancib  Beaufobt 
Palmeb,  Esq.,  Barrister-at-Law.  (In  preparation.) 

Palmer's  Private  Companies  and  Syndicates,  their  Formation  and 
Advantages ;  being  a  Concise  Popular  Statement  of  the  Mode  of  Con- 
verting a  Business  into  a  Private  Company,  and  of  establishing  and 
working  Private  Companies  and  Syndicates  for  MisoeUaneons  Par- 
poses.  Fifteenth  Edition.  By  F.  B.  Palkeb,  Esq.,  Barrister-at- 
Law.     12mo.     1899.  Net^  U, 

Palmer's  Shareholders,  Directors,  and  Voluntary  Liquidators' 
Legal  Companion. — A  Manual  of  Every-day  Law  and  Practice  for 
Promoters,  Shareholders,  Directors,  Secretaries,  Creditors,  SolioitorSy 
and  Voluntary  Liquidators  of  Companies  under  the  Companies  Aots, 
1862  to  1898,  with  Appendix  of  useful  Forms.  Nineteenth  Edit.  By 
F.B.  Palkeb,  Esq.,  Barrister-at-Law.     12mo.     1900.       Ifet,2a,6d, 

I*  All  ttandard  Law  Work*  are  kept  in  Stock,  in  law  calf  and  other  hinding$. 
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COMPENSATION.— Cripps'  Treatise  on  the  Principles  of  the 
Law  of  Compensation.  Fourth  Edition.  By  G.  A.  Cbiffs,  Esq., 
Q.G.    Boyal  8vo.     1900.  1/.  6«. 

"  An  aocorate  and  oamplete  ezpodtion  of  the  law  relating  to  oompeDBBtiQa.** 
—Low  Journal,  June  9, 1900.  * 

COI\« POSITION  DEEDS.— Lawrance.--Fii<  " Bankraptcy." 

CONDITIONS  OF  SALE.— Webster.— r«i^  "Vendors  and  Pur- 
chasers." 

CONFLICT  OF  LAWS.— Campbell's  Ruling  Cases.  VoL  Y.—  nde 
"Digests,"  p.  10. 

Dicey's  Digest  of  the  Law  of  England  with  reference  to  the 
Conflict  of  Laws.— ByA.  V.DiCBT,  Esq.,  Q.C.,  B.C.L.  With  Notes 
of  American  Cases,  by  ftofessor  Moobb.    Boyal  8vo.    1896.    1/.  lOs, 

"  One  of  the  most  Taltxable  bookB  on  Enffluh  law  which  has  appeared  for 
■ome  time.  Thorough  and  minute  in  the  treatment  of  the  subject,  cautioua  and 
judicial  in  spirit,  this  work  is  obrioualy  the  result  of  protracted  labour.'* — Th* 

TifM4. 

CONSTITUTION.— Anson's  Law  and  Custom  of  the  Constitution. 
By  Sir  William  B.  Ajtoon,  Bart.,  Barrister-at-Law.    Demy  8yo. 
Fart  I.    Parliament.  Third  Edition.     1897.  128,  Qd. 

Fartn.    The  Crown.    Second  Edition.     1896.  lU. 

CONTRACT  OF  SALE.— Blackburn.— Ftifo ''Sales." 
Movie's  Contract  of  Sale  in  the  Civil  Law.— By  J.  B.  IToTLBy 
iSsq.,  Bairister-at-Law.    8vo.    1892.  10<.  6d. 

CONTRACTS.— Addison  on  Contracts.— A  Treatise  on  the  Law  of 
Contracts.  9th  Edit.  By  Horace  Smith,  Esq.,  Bencher  of  the  Inner 
Temple,  Metropolitan  Magistrate,  assisted  by  A.  P.  Fsboeval  Kkkp, 
Esq.,  BaiTister-at-Law.    Ito^al  Svo.    1892.  2/.  lOt. 

**  This  and  the  oompanion  treatise  on  the  law  of  torts  are  the  most  complete 
works  on  these  subjects,  and  f ram  an  almost  indispensable  pait  of  eyery  lanjer'a 
library."— JLato  Journal, 

Anson's  Principles  of  the  English  Law  of  Contract. — By  Sir 
W.  R.  Ajtson,  Bart.,  Barrister-at-Law.    NintbEdit.    1899.    10«.6^. 

Campbell's  Ruling  Cases.    Vol.  YI.— Fiki^  *'  Digests." 

Finch's  Selection  of  Cases  on  the  English  Law  of  Contract. — 
Second  Edition.    Boy.  8vo.     1896.  28#. 

Fry. — Vide  •*  Specific  Performance." 

Leake's  Law  of  Contracts.— A  Digest  of  Principles  of  t^e  Law  of 
Contracts.  Fourth  Edition.  By  A.  E.  Bamdall,  Esq.,  Barrister- 
at-Law.  {In  the  press,) 

**  Complete,  accmate,  and  easr  of  referenoe." — SoUdtor^  JoumaL 

"Clear,  concise,  aocorate,  ana  ezhanstiTe."— £aw  TimeM, 

Pollock's  Principles  of  Contract.— Being  a  Treatise  on  the  Gtoeral 
Principles  reUlang  to  the  Validity  of  Ag^^eements  in  the  Law  of 
England.  Sixth  Edition.  By  Sir  Fbedebiok  Pollock,  Bart.,  Bar- 
rister-at-Law, Author  of  <<The  Law  of  Torts,"  <* Digest  of  the 
Law  of  Partnership,"  &c.    Demy  8yo.     1894.  28«. 

"A  work  which,  in  onr  opinion,  shows  great  ability,  a  disoenung  Intelleot,  a 
comprehensive  mind,  and  pelnstaking  industi7."— Xoto  Jowmal, 

CONVEYANCING.— Brickdale  &  Sheldon.— Fu^  <<  Land  Transfer." 

Dart. — Vide  '<  Vendors  and  Furohasers." 

Dickins'  Precedents  of  General  Requisitions  on  TitlOi  with  Ex- 
planatory Notes  and  Observations.  Second  Edition.  By  TTieTtuvttT 
A.  DiCEiNS,  Esq.,  Solicitor.    Boyal  12mo.     1898.  bs. 

'*  We  cannot  do  hetter  than  advise  eyenr  lawyer  with  a  oonyevanetng  practioe 
to  purchase  the  little  book  and  place  it  on  his  shelves  forthwith.'^— i^aw  Notea^ 

%«  AU  iUndard  Law  Works  are  kept  in  Stocky  in  law  ealf  and  other  hkndings. 
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CONVEYANCI  HG^-cantinued, 

Qreenwood's  Manual  of  the  Practice  of  Conveyancing,  showing 
the  present  Fractioe  relating  to  the  daily  routine  of  Ck>nye7anoing  in 
Solicitors'  Offices.  To  which  are  added  Concise  Common  Forms  in 
Conyeyanoing. — Ninth  Edit.  Edited  by  Habbt  GsHiarwooi),  M.A., 
LL.D.,  Esq.,  Barrister-at-Law.  Boy.  8yo.  1897.  20«. 

*'  The  ninth  edition  irill  maintain  the  repntation  whioh  the  work  has  long  ago 
aoqnJred  of  being  one  of  the  best  expositions  -whidi  the  Kngliwh  lawyer  posysoa 
of  the  present  practice  relating  to  the  daily  routine  of  oonveyandng  in  solicitors' 
offices.  We  have  tested  it  at  yarioos  points  of  a  somewhat  critical  character,  and 
have  no  hesitation  in  pronouncing  it  up  to  date  and  in  every  way  reliable  aa  a 
guide  to  modem  conveyancing  practice." — LilercUure, 

**  We  should  like  to  see  it  placed  by  his  principal  in  the  hands  of  every  artlded 
derk.    One  of  the  most  uaef  lu  praotiod  works  we  have  ever  seen." — Law  Sin,  Jo, 

Hood  and  Challis'  Conveyancing  and  Settled  Land  Acts,  and 
some  other  recent  Acts  affecting  Conveyancing.  With  Commentaries. 
By  H.  J.  Hood  and  H.  W.  Challis.  Fifth  Edition.  By  H.  W. 
Challib,  assisted  by  J.  I.  Sublino,  Esqrs.,  Bairisters-at-Law. 
Boyal  Svo.     1898.  18<. 

"  That  learned,  excellent  and  useful  work."— Z^w  THmea, 
"This  is  the  best  collection  of  oonvejrandng  statutes  with  which  we  are 
acquainted.    .    .   .   The  excellence  of  the  commentaries  which  form  i>art  of  this 
book  is  80  well  known  that  it  needs  no  recommendation  from  us." — Law  Journal, 

Jacl(son  and  Gosset's  Precedents  of  Purchase  and  Mortgage 
Deeds. — By  W.  Rowland  Jackson  and  Thobold  GkxssBT,  Esqrs., 
Barristers- at-Law.    Demy  8vo.     1899.  7«.  6d, 

"  Not  the  least  merit  of  the  collection  is  that  each  Precedent  is  oomplete  in 
itself,  so  that  no  dipping  about  and  adaptation  from  other  parts  of  the  book  are 
neoessaiy." — Law  Journal, 

%*  This  forms  a  companion  yolnme  to  **  Inyestigation  of  Title"  by 

the  same  Anthers,  vide  p.  17. 
Palmer. — Vide  **  Company  Law." 

Prideaux's  Precedents  in  Conveyancing— With  Dissertationfl  on 
its  Law  and  Practice.  18th  Edit.  By  John  Whitcoxbb  and 
Benjaion  Lennabd  Chebbt,  Esqrs.,  Bairisters-at-Law.  2  yols. 
Boyal  8yo.    1900.  3/.  10«. 

**  *  Frideauz '  is  the  best  work  on  OonyeTandng.*' — Ixno  Jottmdl. 
**  Accurate,  concise,  clear,  and  oomjirehensive  in  scope,  and  we  know  of  no 
treatise  upon  Ck>nve7anoing  which  is  so  generally  useful  to  the  practitioner."— 
Law  Times, 

"Eeoent  legislation  has  compelled  the  Editor  to  re-wiite  some  of  the  pre- 
lizoinaxy  dissertations.  He  has  eridently  taken  great  pains  to  inooiporato  the 
effect  of  the  Land  Transfer  Act  of  18S7."—The  Times. 

CORONERS.— Jervis  on  Coroners.— The  Coroners  Acts,  1887  and 
1892.    With  Forms  and  Precedents.     Sixth  Edition.     By  B.  E. 
Kelshbdosb,  Esq.,  Barrister-at-Law.    Post  8yo.     1898.       10«.  6d, 
**  In  all  respects  adequate  and  eshaustiTe."— Zato  Times. 

COSTS. — Johnson's  Bills  of  Costs  in  the  High  Conrt  of  Justice 
and  Court  of  Appeal,  in  the  House  of  Lords  and  the  Privy  Council ; 
with  the  Scales  of  Costs  and  Tables  of  Fees  in  use  in  the  Houses  of 
Lords  and  Commons,  reUtlye  to  Piiyate  Bills ;  Election  Petitions, 
Parliamentary  and  Municipal.  Inquiries  and  Arbitrations  under  the 
Lands  Clauses  Consolidation  Act,  the  Light  Bailway  Act  and  other 
Arbitrations.  Proceedings  in  the  Court  of  the  Railway  and  Canal 
Commission,  in  the  County  Court  and  the  Mayor's  Courts.  The 
Scales  of  Costs  and  Tables  of  Fees  in  use  in  the  Court  of  Passage, 
Liyerpool.  Conyeyancing  Costs  and  Costs  between  Solicitors  and 
their  Clients ;  with  Orders  and  Rules  as  to  Costs  and  Court  Fees, 
and  Notes  and  Decisions  relating  thereto.  By  Hobjlob  Maxwell 
JoHVBON,  Esq.,  Barrister-at-Law.  Second  Edition.  Royal  8yo. 
1900.  1/.  16«. 

"  It  ii  difficult  to  oonodye  how  any  ooets  derk  or  solidtor  can  go  ^m«g  with 
a  work  of  this  kind  to  guide  him."— Law  Times, 

(*  We  consider  the  book  marrellously  accurate,  and  we  are  aUe  to  commend 
it  in  all  confidence.  On  the  law  of  bills  of  costs  tiie  practitiona',  let  his  business 
be  as  wide  as  it  may,  wants  nothing  but  such  a  work  as  the  one  before  us."— 
Law  Notes. 

%*  AU  ttamUtrd  law  Works  ar$  kept  in  Siock^  in  fefT  ca^f  and  oih$r  hindingi. 
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COSTS— continued. 
Summerhays  and  Toogood's  Precedents  of  Bills  of  Costs. 
Seyenth  Edition.   By  Thobnton  Toogood,  Tegxas  Chasles  SxnocEB- 
EATB,  and  C.  GiLBEBT  Basbeb,  Solioitora.  Boyal  8vo.   1896.    1/.  10«. 

Webster's  Parliamentary  Costs.— Private  Bills,  Election  Petitions, 
Appeals,  House  of  Loids.  Fourth  Edition.  By  0.  Gavanaoh,  Esq., 
Barrister-at-Law.    PostSvo.     1881.  20t. 

COUNTY    COURTS.  — The   Annual    County  Court    Practice, 
1900.— By  His  Honour  Judge  Sictlt,  Q.G.    2  yoIs.    8vo.      1/.  5m, 
"  InTaluable  to  the  Ck)imty  Court  pzaotitioner."— Xow  Journal. 

COVENANTS.— Hamilton's  Concise  Treatise  on  the  Law  of 
Covenants. — By  G.  Baldwin  HAJOxaoN,  Esq.,  Bairister-at-Law. 
Demj  8vo.    1888.  7«.  6if. 

CRIMINAL  LAW.— Arch  hold's  Pleading,  Evidence  and  Practice  in 
Criminal  Cases. — ^With  the  Statutes,  Preoedents  of  Indictments,  &c. 
Twenty-second  Edition.  By  WnxzAX  F.  Gbaies  and  Gity  Stefhen- 
BOV,  Esqrs.,  Barristers-at-Law.    Demy  8vo.     1900.  11.  lit.  6d. 

**  Archbold  *  is  the  one  indispeoaable  book  for  every  baniBto:  or  solicitor  who 
praotiflee  regularly  in  the  Griminal  Com±B."— Solicitors  Journal,  lifarch  8, 1900. 

Chitt/s  Collection  of  Statutes  relating  to  Criminal  Law. — ^te- 
printed  from '  'Ghitty's  Statutes.")  With  an  Introduction  and  Index. 
ByW.  F.  GBAiBB,£!sq.,Bazrister-at-Law.  Koyal  8yo.    1894.     lOt. 

Disney  and  QundrVs  Criminal  Law.— A  Sketch  of  its  Prindples 
and  fraotice.  By  ujssby  W.  Dibnist  and  Habold  Guivdbt,  Esqrs., 
Barristers-at-Law.    Demy  8vo.     1895.  7«.  6tf. 

"We  think  we  have  here  just  what  vtndentB  want.  The  woric  is  baaed  xtpon  a 
perfect  knowledge  of  the  statute  law,  and  is  compiled  from  the  best  and  most 
recent  authotitiea." — Law  ThM$, 

Kershaw's  Brief  Aids  to  Criminal  Law.— With  Notes  on  the  Pro- 
cedure and  Evidence.  By  Hzlion  Kebshaw,  Esq.,  Bairister-at- 
Law.    Boyal  12mo.     1897.  St. 

Mews.— r«fo  **  Digest." 

Roscoe's  Digest  of  the  Law  of  Evidence  in  Criminal  Cases. — 
Twelfth  Efition.  By  A.  P.  Pebosval  Kbsp,  Esq.,  Barrister-at- 
Law.  Demy  8to.  1898.  1/.  11«.  6d. 
**To  the  criminal  lawjer  it  is  his  gnide,  philosopher  and  friend.  What 
Boeooe  says  most  judges  will  accept  without  question."— /^ow  Tbmtt. 

Russell's  Treatise  on  Crimes  and  Misdemeanors. — Sixth  Edit. 

By  HoaACB  Sxtth,  Esq.,  Metropolitan  Police  Magistrate,  and  A.  P. 

PKBasvAL  Kbsp,  Esq.    3  vols.    Key.  8vo.    1896.  6/.  15t.  6d, 

"No  library  can  be  said  to  be  complete  without  the  new  edition  of  Bnssell  on 

Crimes."— Z.aw  Timet. 

**  Indjspensabla  in  eveiy  Court  of  criminal  justice  here  and  in  oar  Ooloniee." 
—TheTime».  ■~~""—~—^"^"" 

Shirley's  Sketch  of  the  Criminal  Law. — Second  Edition.  By  Ghabxjb 
SzBTHBBr  Httktbb,  Esq.,  Bamster-at-Law.  DemySyo.   1889.   7i.6d. 

Warburton.— Ft^  "  Leading  Gases."    Thring.— FIA  "Navy." 

DEATH  DUTI ES.— Freeth's  Acts  relating  to  the  New  Death  Duty, 
with  an  Introduction,  A  Digest,  Copious  Notes,  and  an  Appendiz 
containing  the  Estate  Duty  Forms,  and  i^e  Bales.  Second  Eldition. 
By  EvKLTir  Fbbbth,  Esq.,  Deputy-Gontroller  of  Legacy  and  Succes- 
sion Duties.  Demy  8yo.  1897.  12«.  fid, 
**  Hie  official  position  of  the  Author  renders  his  opinion  on  quesfions  of  proce- 
dure of  great  value,  and  we  think  that  this  book  will  be  found  very  nsenil  to 
BolidtoiB  who  have  to  prepare  accounts  for  duty."— iSMtettorf'  Journal. 

Harman's  Finance  Act,  1 894,  so  far  as  it  relates  to  the  Death  Duties. 
With  an  Introduction  and  Notes,  and  an  Appendiz  of  Forms.  By 
J.  E.  Habxak,  Esq.,  Barrister-at-Law.    Bojal  12mo.    1894.       6«. 

DECISIONS  OF  SIR  GEORGE  J  ESS  EL— Peter's  Analysis  and 
Digest  of  the  Decisions  of  Sir  George  Jessel ;  with  Notes,  ftc 
By  AsSLBT  Pbxbb  Pkcbb,  Solicitor.    Demy  8to.    1883.  18f. 

%*  AUiimdardZthP  Wvrhi  onhept  in  Stoek^  in  law  caff  and  9th0rbindmgi» 
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DEBENTURES  AND  DEBENTURE  STOCK.— Palmer's  Com- 
pany Precedents. — For  use  in  relation  to  Companies  subjeot  to 
the  Companies  Acts. 

Fart  III.  DEBSNTirSES  AND  DEBENTimE  8T0CE,  indnding 
Debentnres,  Trust  Deeds,  Stock  Certificates,  Resolutions,  Prospectuses, 
Writs,  Pleadings,  Judgments,  Orders,  Receiverships,  Notices,  Mis- 
cellaneous. With  Copious  Notes.  Eighth  Edition.  By  Frakczs 
BsaufobtPauoeb,  E8q.,Barrister-at-Law.  Royal  8 vo.   1900.    2I«. 

**  The  result  of  much  careful  study Simply  inyaluable  to  debenture- 
holders  and  to  the  le^  advisers  of  such  investors."— ^nancioi  Xetes,  March  16. 

**  Embraces  practicallv  the  whole  lav  relatioflr  to  debentures  and  debenture 
■tock Must  take  front  rank  among  the  works  on  the  subject."— Z>aio  Times, 

DIARY.— Lawyers' Companion  (The)  and  Diary,  and  London  and 
Provincial  Law  Directory  tor  1901  .—For  the  use  of  the  Legal 
Ph)f  ession,  Public  Compaiiies,  Justioes,  Merchants,  Estate  Agents, 
Auotioneers,  &c.,  &c.  Edited  by  Edwin  Layxan,  Esq.,  Barrister-at- 
Ijaw ;  and  contains  Tables  of  dosts  in  the  High  Court  of  Judicature 
and  Coun^  Court,  &c. ;  Monthly  Diary  of  County,  Local  Gk>Yemment, 
and  Parish  Business ;  Oaths  in  Supreme  Court ;  Summary  of  Sta- 
tutes of  1900 ;  Alphabetical  Index  to  Uie  Practical  Statutes  since 
1820;  Schedule  of  Stamp  Duties;  Legal  Time,  Interest,  Discount, 
Income,  Wages  and  other  Tables ;  the  New  Death  Duties ;  and  a 
yariety  of  matters  of  practical  utility :  together  with  a  complete  List 
of  the  English  Bar,  and  London  and  Country  Solicitors,  with  date  of 
admission  and  appointments.  Pubushed  Aunuaxlt.  Fifty-fifth 
Issue.     1901.  {Nearly  ready.) 

Issued  in  the  following  forms,  octavo  size,  strongly  bound  in  cloth : — 

1.  Two  days  on  a  page,  plain         ...*...  6«.0dL 

2.  The  above,  iktkblbaved  with  plain  paper         .  .70 

3.  Two  days  on  a  page,  ruled,  with  or  without  money  columns       .  6  6 

4.  The  above,  with  money  columns,  iiitebIiBA.vbd  with  plain  paper  8  0 
6.  Whole  page  for  eaok  aajf  plain 7  6 

6.  The  above,  zbtebleaved  with  plain  paper  .        .        .96 

7.  Whole  page  for  each  day,  ruled,  with  or  without  money  oohmms  8  6 

8.  The  above,  iin*EBLBAVxi>  with  plain  paper         ...  10  6 

9.  Three  days  on  a  page,  ruled  blue  lines,  without  money  columns  .  3   6 

The  Diary  contains  memoranda  of  Legal  Businees  throughout  the  Tear,  with 

an  Index  for  ready  reference. 
"  The  amount  of  information  packed  ^thin  the  ooven  of  this  well-known 
book  of  reference  is  almost  incremble.  In  addition  to  the  Diaiy,  it  contains 
nearly  800  pages  of  doeely  printed  matter,  none  of  which  could  be  omitted  witfaont, 
perhaps,  detracting  from  the  nsefnlnees  of  the  book.  The  pnbliahers  seesn  to 
have  made  it  their  aim  to  include  in  the  Companion  erery  item  of  information 
which  the  most  exacting  lawyer  could  reasonably  expect  to  find  in  its  pages, 
and  it  may  safely  be  said  that  no  practising  solicitor,  who  has  experienced  the 
luxnij  of  having  it  at  his  elbow,  will  ever  be  likely  to  try  to  do  without  it."— 

**  The  legal  W)ol\AlLetJ*^— Saturday  Eeview, 

DICTIONARY.— The  Pocket  Law  Lexicon.— Explaining  Technical 
Words,  Phrases  and  Maxims  of  the  English,  Scotch  and  Roman  Law, 
to  which  is  added  a  complete  List  of  Law  Reports,  with  their  Abbre- 
viations. Third  Edit.  By  HsmtT  G.  Rawbon  and  JucBS  F.  Bemnutf, 
Esqrs.,  Barristers-at-Law.    Fcap.  8vo.     1893.  6«.  6if. 

**  A  wondeiful  little  legal  Dictionary."— 7fuf«nRat(r'«  Ltne  Student^  JoumdL 

Wharton's  Law  Lexicon. — Forming  an  Epitome  of  the  Law  of  Eng- 
land, and  containing  full  Explanations  oi  the  Technical  Terms  and 
Phrases  thereof,  both  Ancient  and  Modem;  including  the  various 
Legal  Terms  used  in  Commercial  Business.  Together  with  a  Trans- 
lation of  the  Latin  Law  Maxims  and  selected  Titles  from  the  Civil, 
Scotch  and  Lidian  Law.  Ninth  Edition.  By  J.  M.  Lslt,  Esq., 
Bunrister-at-Law.    Super-royal  Svo.    1892.  1/.  18«. 

**  On  almost  every  point  both  student  andpractitioner  can  gather  faiformation 
from  this  invsilnable  book,  whidi  onght  to  be  m  every  lawrer's  office."— £av  Not$», 

"  One  of  the  first  books  which  every  axtioled  clerk  and  bar  stadent  should  pro- 
ome." — Law  Shtdmta*  Journal. 

%*  AU  ttandard  Law  Wcrkt  are  kept  in  Stocky  in  law  ealf  and  other  hindinge* 
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DIVORCE.— Browne  and  Powles'  Law  and  Practice  In  Divorce 
and  Matrimonial  Causes.  Sixth  Edition.  B7L.D.Fov£BB,Eeq., 
Banister-at-Law.    Demy  8vo.     1897.  26«. 

"The  prmotitioiier's  itendud  work  on  dlTOtoe  pnetioe.''— Ixncr  Qmar.  Bm, 
Kelly's  French  Law.— Fufo  "Marriage," 

DOGS.— Lupton's  Law  relating  to  Dogs.— By  Fbhdbbzok  Lxtptov, 
Solicitor.    Royal  12mo.     1888.  6«. 

DOMESDAY  BOOK  AND  BEYOND.— Three  Essays  in  the  Early 
History  of  England.    By  Professor  MAiTLAim.     1897.    8yo.     Ibt. 

EASEMENTS.— Campbell's RulingCases.  Vol. X.—Fkfo**Dige8t8." 

Qoddard's  Treatise  on  the  Law  of  Easements.— Bt  Jomr  Lbt- 
BOUBN  Gk>DDASD,  Esq.,  Bazriflter-at-Law.  Fifth  Edition.  Demy 
8vo.     1896.  It  6f. 

**  Has  token  its  place  as  a  standard  treatise."— Journal  o/BriHak  ArckiUeU* 
"Nowhere  has  the  subject  been  treated  so  ezhanstlTelT,  and,  we  mar  add, 
so  scientifically,  as  by  Mr.  Goddard.    We  recommend  it  to  the  most  oareral  study 
of  the  law  student,  as  well  as  to  the  library  of  the  practitioner."— Law  Tme$. 

Innes'  Digest  of  the  Law  of  Easements.     Sixth  Edition.     By 

L.  0.  Inmes,  lately  one  of  the  Judges  of  Her  Majesty's  High  Goort 

of  Judioatnre,  Madras.    Boyal  12mo.     1900.  7«.  6i. 

<*  Constmcted  with  considerable  care  and  pains."— Xov  Journal* 

"We  have  only  the  pleasing  duty  remaining  of  recommending  the  book  to  thosa 
in  search  of  a  condse  treatise  on  the  law  of  Easements."- Zraw  Notet, 

ECCLESIASTICAL  LAW.— Phlllimore's  Ecclesiastical  Uwofthe 
Church  of  England.  By  the  late  Sir  Robbbt  Fkillixobb,  Bart., 
D.C.L.  Second  Edition,  by  his  son  Sir  Waiter  Gboboe  Fbakx 
Fhillocobe,  Bart.,  D.G.L.,  assisted  by  C.  F.  JaiaaETr,  B.O.L., 
LL.M.,  Barrister-at-Law.    2  vols.    Royal  8vo.     1895.  8/.  3«. 

"  The  famous  treatise  of  Sir  Robert  FhUlimore  will  continue  to  hold  a  foremost 
place  in  our  legal  literature."~-Ziai(;  Time*. 

**  The  task  of  re-editing  Fhillimore's '  Eodesiastical  Law '  was  not  an  easy  one. 
Sir  Walter  Phillimore  has  executed  it  with  brilliant  success.  He  has  Inrougfat  to 
the  work  all  his  father's  subdued  enthu!iiasm  for  the  Church,  he  has  omitted 
nothing  that  lent  value  to  the  original  treatise,  he  has  expunged  from  it  what 
could  he  spired,  and  has  added  to  it  everything  that  the  ecoleaiastioal  lawyer 
can  possibly  need  to  know." — Lava  Journal, 

Whitehead's  Church  Law. — Being  a  Concise  Dictionary  of  Statutes, 

Canons,  Rognlations,  and  Decided  Oases  affecting  the  Clergy  and 

Laity.   Second  Edition.    By  BsNJ^icm  Whztbhs^d,  Esq.,  Barnster- 

at-Law.    Demy  8vo.     1899.  10«.  6tf. 

"  A  peKect  mine  of  learning  on  all  topics  eedwriastioal  **—DaUg  Tdegrapk. 

"  Mr.  Whitehoad  has  amiBsed  a  great  deal  of  information  which  it  woold  be 
very  difficult  to  find  in  any  other  book,  and  he  has  presented  it  in  a  dear  and 
concise  form.    It  ia  a  book  which  will  be  useful  to  lawyers  and  laymen." — Law 

Timts. 

ELECTIONS.— Day's  Election  Cases  in  1892  and  1893.— Being  a 
Collection  of  the  Points  of  Law  and  Praciice,  together  with  Reports 
of  the  Judgments.  By  S.  H.  Dat,  Esq.,  Barrister- at- Law,  Editor 
of  **  Rogers  on  Elections."    Royal  12nio.     1894.  7«.  ^d. 

Hedderwick's  Parliamentary  Election  Manual  i  A  Praotioal 
Handbook  on  the  Law  and  Conduct  of  Parliamentary  Elections 
in  Great  Britain  and  Lreland,  designed  for  the  Instruction  and 
Guidance  of  Candidates,  Agents,  CauTassers,  Volunteer  Assistaats, 
&c.  Second  Edition.  By  T.  C.  H.  Hboddsbwiox,  Esq.,  Banister-at- 
Law.  Demy  12mo.  1900.  10«.  6d. 
*'  Clear  and  well  axrasged."— Zow  Quarttrly  Seview, 

Hunt's  Metropolitan  Borough  Councils  Elections:  A  Guide  to 
the  Election  of  the  Mayor,  Aldermen,  and  Councillors  of  Metropolitan 
Boroughs.  By  John  Hxtmt,  Esq.,  Banister-at-Law.  Demy  8to. 
1900.  3».  W. 

V  ^^  itandardLmw  Workt  anJeeptin  Stock,  in  law  calf  and  other  bmdmfi. 


119  k  120,  CHANOEBT  LANE,  LONDON,  W.O.  13 


ELECTIONS-HNMi^iMl. 
Rogers'  Law  and  Practice  of  Elections. — 

Vol.  L  BaoiBTBiLTZON,  includinff  the  Pssotloe  In  Begutrstioii 
Appeals;  Parliamentary,  Munioi^>^  and  Local  Goyemment;  with 
Appendicee  of  Statates,  Orders  in  Counoil,  and  Forms.  Sixteenth 
Edition  ;  with  Addenda  of  Statutes  to  1900.    By  Maxtbigb  Fowbll, 

Esq.,  Banister-at-Law.    Boyal  12mo.     1897.  1/.  1«. 

"  The  pmctationer  will  find  within  these  ooyen  everything  ^Hiioh  he  can  be 
expected  to  know,  well  arranged  and  oarefolly  stated."— Loao  Timet. 

^  Vol.  II.    Pahtjamttotabt  ELBonozfS  A2n>  PsnnoNB ;  with  Appen* 

dioeeof  Statutes,  Bulee  and  Forms.  Seventeenth  Edition.    Revised  bj 

8.  H.  Day,  Esq.,  Barrister-at-Law.    Royal  12mo.     1900.         1/.  U. 

"The  leading  book  on  the  difBuolt  sabjeots  of  eleotions  and  election  peti- 
Uooa."— Law  Timet, 

'*  A  very  satisfactory  treatise  on  election  '\a.yt,**—ScUaior$f  Journal, 

Vol.  lU.      MUNZOXPAL  AND  OTHKB  ElBOKIONS  A2n>  PSTITIOira,  with 

Appendices  of  Statutes,  Rules,  and  Forms.  Seventeenth  Edit.  By 
Baicubl  H.  Day,  Esq.,  Barrister-at-Law.  Royal  12mo.  1894.  !/.!«. 
Thit  Volums  treats  of  Elections  to  Municipal  Councils  (including  the 
dty  of  London)^  County  Councils^  Farish  Councils,  Rural  and  Urban 
District  Councils^  Boards  of  Guardians  {within  and  without  London)  ^ 
Metropolitan  Vestries^  School  Boards, 

EMPLOYERS'  LIABILITY.— MozIey-Stark.—  n<?tf  "Arbitration." 
Robinson's  Employers'  Liability  under  the  Workmen's  Com- 
pensation Act,  1897,  and  the  Employers'  Liability  Act,  1880; 
with  the  Rules  under  the  Workmen's  Compensation  Act,  1897. 
By  Abthub  Robinson,  Esq.,  Barrister-at-Law  Second  Edition. 
Including  Precedents  of  Schemes  of  Compensation  under  the  Work- 
men's Compensation  Act,  1897,  certified  by  the  Registrar  of  Friendly 
Societies.  By  the  Author  and  J.  D.  Stuabt  Sim,  Esq.,  Barrister- 
at-Law,  Assistant  Registrar  of  Friendly  Societies.  Royal  12mo. 
1898.  7*.  Qd. 

"This  book  oommenoes  with  a  short  but  clear  summary  of  the  law  of 
employers'  liability,  in  which  the  dianges  made  by  the  new  Act  are  pointed 
out." — Law  Journal. 

ENGLISH  LAW.— Pollock  and  Maitland's  History  of  English  Law 
before  the  time  of  Edward  I. — By  Sir  Fbedebick  Pollock,  Bart., 
and  Fbed.  W.  Maitland,  Esq. ,  Barristers-at-Law.  Secood  Edition. 
2  vols.  roy.  8vo.     1898.  40#. 

EQUITY,  onrf  Tuif  CHANCERY. 

Mews'  Digest.— riflfe  "Digests,"  p.  11. 

Seton*s  Forms  of  Judgments  and  Orders  in  the  High  Court  of 
Justice  and  in  the  Court  of  Appeal,  having  especial  reference  to 
the  Chancery  DivisioD,  with  Practical  Notes.  Sixth  Edition.  By 
C.  C.  M.  Dale,  Esq.,  Barrister-at-Law,  and  W.  T.  King,  Esq.,  a 
Begistrar  of  the  Supreme  Court.     In  3  vols.  (In  ih/*  press,) 

"A  monnment  of  learned  and  laborious  accuracy." — Law  Quarterly  Heview. 

Smith's  Manual  of  Equity  Jurisprudence. — A  Manual  of  Equity 
Jurisprudence  for  Practitioners  and  Students,  founded  on  the  Works 
of  Story  and  other  writers,  comprising  the  Fundamental  Principles 
and  the  points  of  Equi^  usually  occurring  in  General  Practice. 
By  JosiAH  W.  Smith,  Q.C.  Fifteenth  Edition.  By  Sydney  E. 
WmJAHS,  Esq.,  Barrister-at-Law.     12mo.    1900.  I2s.  6d, 

"  We  can  safely  rocommend  '  Rmith's  Equity '  in  its  new  clotbes  to  the  atten- 
tion of  students  reading  for  their  Examinations."— />(ito  SoteSf  April,  1900. 

*'  Smith's  Manual-*  of  Common  Law  and  E()uity  must  be  reported  to  as  the 
open  sesames  to  the  learning  requiidte  in  the  Final  Examination  of  the  Inooi^ 
porated  Law  Society." — From  Dr.  Eoi.lit*8  Lecture. 

Smith's  Practical  Exposition  of  the  Principles  of  Equity,  illus- 
trated by  the  Leading  Decisions  thereon.  For  the  use  of  Students 
^and  Practitioners.  Second  Edition.  By  H.  Abthub  Sxitb,  M.A., 
'LL.B.,  Esq.,  Barrister-at-Law.    Demy  Svo.     1888.  21«. 

*,*  AU  standard  Law  Works  are  kept  in  Stocky  in  law  calf  and  other  bindings. 
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EQ\J\T\— continued, 

Williams'  Outlines  of  Equity. — ^A  Concise  View  of  the  Prinoiplea  of 
Modem  Equity.  By  Sydney  E.  Williajcs,  Enq.,  Barrister-at-Law. 
Author  of  "  The  Law  relating  to  Legal  Bepresentatives/'  &c. 
Royal  12mo.     1900.  6«. 

ESTOPPEL— Everest  and  Strode's  Law  of  Estoppel.  By  LAxrcnsLOf 
FiBLDiKO  EvEBBSTy  and  Edxuko  Stbodb,  Esqrs.,  Barriatero-at-Law. 
Demy  8vo.     1884.  18«. 

EVIDENCE.— Campbell's  Ruling  Cases.  Vol.XI.—r«fo" Digests." 

Wills'  Theory  and  Practice  of  the  Law  of  Evidence.— By 
Wx.  WnjiB,  Esq.,  Barrister-at-Law.    Demy  8yo.     1894.       10«.  6d. 

**It  contains  a  largpe  amount  of  yaloable  mformation,  yezy  tendy  and 
accurately  conveyed."— Law  THmes. 

'*We  consider  that  Mr.  Willa  has  giren  the  profession  a  usefol  book  on  a 
difficult  subject."— Ira w  NoU». 

EVIDENCE  ON  COMMISSION.— Hume-Williams  and  Madelines 
Taking  of  Evidence  on  Commission:  including  therein  Special 
Examinations,  Letters  of  Keqnest,  Mandamus  and  Examinations 
before  an  Examiner  of  the  Court.  By  W.  E.  Huioe-Williaxb  and 
A.  BoxEB  MA.CKLIN.  Barristers-at-Law.   Demy  8vo.   1895.     12«.  6i. 

EXAMINATION  GUIDES.— Bar  Examination  Guide.  By  H.  D. 
WooDOOcz,  and  R.  C.  Maxwell,  Esqrs.,  Barristers-at-Law. 

Vols.  I.  to  V.  (1895-1899).  Eaehy  net  7».  6«f. 

Bar  Examination  Guide— Lecture  Supplement,  1896.       Net2t. 

Shearwood's  Guide  for  Candidates  for  the  Professions  of 
Barrister  and  Solicitor.— Second  Edition.  By  Joseph  A.  Sheab- 
wooD,  Esq.,  Barrister-at-Law.    Demy  8vo.     1887.  6«. 

Uttley's  How  to  Become  a  Solicitor;  or,  Hints  for  Articled 
Clerks.-— By  T.  F.  Uttlet,  Solicitor.    Royal  I2mo.     1894.  5*. 

EXECUTIONS.— Edwards'  Law  of  Execution  upon  Judgments 
and  Orders  of  the  Chancery  and  Queen's  Bench  Divisions. 
By  0.  J.  Eowjlbds,  Esq.,  Barrister-at-Law.   Demy  8yo.   1888.     16*. 

EXECUTORS. — Macaskie's  Treatise  on  the  Law  of  Executors 
and  Administrators.  By  S.  C.  Macaskib,  Esq.,  Barrister-at-Law. 
8yo.    1881.  10«.  M. 

Williams'  Law  of  Executors  and  Administrators. — Kinth  Edition. 
By  the  Hon.  Sir  Roland  VauohakWilliamb,  a  Justice  of  the  High 
Court.   2  vols.   Roy.  8vo.     1893.  3/.  16#. 

"We  con  oonsdentioualy  say  that  thenresent  edition  wiU  not  onlvBustain, 
but  enhance  the  high  reputation  -which  the  Dook  has  always  enjoyed.  The  want 
of  a  new  edition  has  been  distinctly  felt  for  some  time,  and  in  this  work,  and  in 
this  work  only,  will  the  practitioner  now  find  the  entire  law  relating  to  execators 
and  administrators  treated  in  an  exhaustive  and  authoritative  fashion,  and 
thoroughly  brought  down  to  the  present  date.'*— iwnc  Journal. 

Williams'  Law  relating  to  Legal  Representatives. — Real  and 
Personal.  By  Stdnbt  E.  Williams,  Esq.,  Author  of  **Law  and 
Fractioe  relating  to  PetitionB,"  &c.    Demy  Svo.     1899.  10«. 

"  We  can  commend  to  both  branches  of  the  profession,  and  more  especiaUj 
to  solicitors."— Zaw  Times. 

"  An  excellent  law  book,  excellentiy  got  up,  and  though  it  deals  with  a  subject 
on  which  there  is  an  ample  literature,  its  existence  is  justified  by  its  aim  at  being 
*  in  as  short  a  form  as  poMiible,  a  summary  of  the  law  of  legal  representatives  as 
modified  by  the  Land  Transfer  Act,  1897.'  "—rail  MaU  Gtuctte. 

FARM,  LAW  OF.— Dixon's  Law  of  the  Farms  including  the  Cases 

and  Statutes  relating  to  the  subject ;  and  the  Agricultural  Customs 

of  England  and  Wales.  Fifth  Edition.  By  Aubxuet  J.  Sfsncbb,  Esq., 

Barrister-at-Law.    Demy  Svo.    1892.  26*. 

"  A  complete  modem  comi>endium  on  agricultural  matten." — Law  Tiate*. 

FINANCE  ACT.— rirfiJ" Death  Duties." 

%♦  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  Hndings, 
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FIXTURES.— Amos  and  Ferard  on  the  Law  of  Fixtures  and  other 
Property  partakiiig  both  of  a  Heal  and  Personal  Nature.  Third 
Edition.  3j  0.  A.  Ee&asd  and  W.  Hovlabs  Bobsrib,  Esqrs.,  Bar- 
xisten-at-Law.    Demy  Svo.    1883.  18«. 

FORMS.— Oh Itty's  Forms  of  Practical  Proceedings  in  the  Queen's 
Bench  Division. — ^Thirteenth  Edition.  By  T.  W.  Chtctt  and 
Hebbebt  Chiitt,  Esqrs.,  Baniaters-at-Law.  (In  preparation,) 

Danieirs  Forms  and  Precedents  of  Proceedings  in  the  Chan- 
cery Division  of  the  High  Court  of  Justice  and  on  Appeal 
therefrom. — Fifth  Edition.  By  Chablbs  BuBinsr,  B.A.,  a  Master 
of  the  Supreme  Court.    Boyal  8yo.  {In  the  press,) 

"  ^nie  standard  work  on  Chancery  lYooedore."— Xoio  Quarterly  Bwiew. 

Seion.— Vide ''  Equity." 

FRAUD  AND  MISREPRESENTATION.— MoncreifPs  Treatise 
on  the  Law  relating  to  Fraud  and  Misrepresentation. — By 
the  Hon.  F.  Movgbeiff,  Barrister-at-Law.    8vo.     1891.  21«. 

FRENCH  LAW.  —  Cachard's  l^'rench  Civil  Code. —  By  Hkott 
Caohabd,  B.A.,  and  Couusellor-at-Law  of  the  Now  York  Bar, 
Licenci^  en  Droit  de  la  Faculty  de  Paris.    Demy  8yo.     1895.       20«. 

Qoirand's  Treatise  upon  French  Commercial  Law  and  the 
Practice  of  all  the  Courts. — With  a  Theoretical  and  Practical 
Commentary.  The  text  of  the  laws  relating  thereto,  including  the 
entire  Code  of  Commerce,  with  a  Dictionary  of  French  Judicial 
Terms.  Second  Edition.  By  Leopold  GronuND,  Lioenci6  en  droit. 
Demy  8yo.     1898.  1/. 

Sewell's  Outline  of  French  Law  as  affecting  British  Subjects. — 
By  J.  T.  B.  Sewell,  M.A.,  LL.D.,  Solicitor.    Demy  8vo.     1897. 

109.  ed. 

QAME    LAWS.— Warry's   Game    Laws   of   England.     With    an 

Appendix  of  the  Statutes  relating  to  Grame.    By  &.  Taylob  Wabbt, 

Esq.,  Barrister-at-Law.    Hoyal  12mo.     1896.  lOs.  6d, 

"  The  anthor  has  treated  the  subject  in  a  clear  and  ladd  style."— Law  Times. 

GOLD  COAST  ORDINANCES.— Griffith's  Ordinances  of  the 
Gold  Coast  Colony. — By  Sir  William  Bbandfobd  Gbifpith, 
Chief  Justice  of  the  Groid  Coast  Colony.  2  vols.  Hoy.  8yo.  1898.     3^. 

GOODWILL.— Allan's  Law  relating  to  Goodwill.— By  Cblajujs  E. 
A£LAN,M.A.,LL.B.,E8q.,BaiTi8ter-at-Law.  Demy8Y0.  1889.  7s.6d, 
Sebastian.— Tu^  '*  Trade  Marks." 

HACKNEY  CARRIAGES.— Fufo  "Motor  Cars." 

HIGHWAYS.— Chambers'  Law  relating  to  Highways  and  Bridges. 
By  GfiOBOB  F.  Chambbbs,  Esq.,  Barrister-at-Law.     1878.       7«.  6d. 

HOUSE  TAX.— Ellis'  Guide  to  the  House  Tax  Acts,  for  the  use  of 
the  Payer  of  Inhabited  House  Duty  in  Eneland. — ByABXHus 
M.  "EujBy  LL.B.  (Lond.),  Solicitor,  Anthor  of  ''A  Guide  to  the 
Income  Tax  Acts."    Royal  12mo.     1885.  6«. 

**  We  have  f  oimd  the  inrormation  aocmate,  oomplete  and  very  dearly  ex- 
prcwed."— iSofiettorj*  Journal, 

HUSBAND  AND  WIFE.— Lush's  Law  of  Husband  and  Wife, 
within  the  jurisdiction  of  the  Queen's  Bench  and  Chancery 
Divisions.  By  0.  MoireAauB  Lttbe,  Esq.,  Barrister-at-Law.  Second 
Edition.  By  the  Author  and  W,  H.  Gbiffxih,  ^Bq,,  Barrister-at- 
Law.  Demy8vo.  1896.  1/.  5«. 
''To  the  pntotising  lawyer  the  work  will  be  of  the  utmost  Importanoe. "—I^u;  Times, 
*'  This  book  will  certainly  be  consulted  when  diffionltiefl  aiise  relative  to  the  position 
of  nuuried  women." — Law  Journal. 

%*  AU  ttandard  Law  Worki  an  kept  in  8toeh^  in  Utw  eaff  and  other  bindingi. 
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INCOME  TAX.— Ellis'  Guide  to  the  income  Tax  Acts.--For  tlieiiM 

of  the  ExLfflifih  Inoome  Tax  Payer.    Third  Edition.    By  Asxhub 

M.  Ellxb,  LIj.B.  (Lond.),  Solicitor.    Bojal  12mo.     1893.        7«.  6<{. 

"  Ckmtaioa  in  a  ooaTeniflgatfonn  the  law  beaxing  upon  the  laoome  Tkx."— Xow 

Time*. 

Robinson's  Law  relating  to   Income  Tax;  with  the  Statatea, 

Forms,  and  Decided  Gases  in  the  Ck>uTt8  of  England,  Scotland,  and 

Irelsnd. — ^By  Asthxtb  Bobinson,  Esq.,  Bairister-at-Law.     Boyal 

8to.     1896.  21«. 

"Hie  standaxd  work  on  a  oompUoated  and  diffionlt  ■abject."— Xow  JownaU 

INLAND  REVENUE.  —  Highmore's  Summary  Proceedings 
in  Inland  Revenue  Cases  in  England  and  Wales. — Second 
Edition.  By  N.  J.  Hiohhobb,  Esq.,  Banister-at-Law,  and  of  the 
Solicitors' Department,  Inland  Bevenue.  R(^.12mo.  1887.  Tt.Sd, 
Highmore's  Inland  Revenue  Regulation  Act,  1 890,  as  amended 
by  the  Pablic  Acoonnts  and  Charges  Act,  1891,  and  the  finance 
Act,  1896,  with  other  Acts ;  with  Notes,  Table  of  Cases,  &c.  By 
Nathaniel  J.  Hiohhobb,  Esq.,  Barrister-at-Law,  Assistant  Solicitor 
of  Inland  Bevenne.    Demy  8yo.     1896.  7«.  6<^. 

INSURANCE. — Arnould  on  the  Law  of  Marine  Insurance.— Seventh 
Edition.  By  Edwabd  Louis  db  Habt  and  Ra£ph  Iijff  Sdoet, 
Esqrs.,  Barnsters-at-Law.    2  vols.    Royal  8to.       {In  preparation.) 

Campbell's  Rulinff  Cases.  Vols.  Xm.  and XIV.^Kwid  ''Digests." 

McArthur  on  the  Contract  of  Marine  Insurance. — ^Third  Edit.  By 
Ohablbb  Mo Abthub,  Average  Adjuster.  (In  preparation,) 

Marsden.— r«fo  "Shipping." 

Tyser's  Law  relating  to  Losses  under  a  Policy  of  Marine  Insur- 
ance.— By  Chablbb  Bobbbt  Tybbb,  Esq.,  Barrister-at-Law.  Demy 
8vo.     1894.  10«.  6d. 

**  A  dear,  ooirect,  foil,  and  yet  oonoiae  statement  of  the  law.*' — Law  3%Mf. 

INTERNATIONAL  LAW.— Baker's  First  Steps  in  International 
Law.  Prepared  for  the  Use  of  Students.  By  Sir  Shbbston  Baxbb, 
Bart.,  Bamster-at-Law.    Demy  8vo.     1899.  12«. 

Dicey.— r«fo  "  Conflict  of  Laws.'^ 

Hall's  International  Law.— Fourth  Edit.  Demy  8vo.  1896.  U.2t.6d. 

Hall's  Treatise  on  the  Foreign  Powers  and  Jurisdiction  of  the 
British  Crown.  By  W.  E.  Ball,  Esq.,  Barrister-at-Law.  Demy 
8vo.     1894.  lOs.Gd. 

Holland's  Studies  in  International  Law. — By  Thoicas  EBsznni 
Holland,  D.G.L.,  Barrister-at-Law.    Demy  8vo.     1898.      lOs.  6d. 

Kent's  Commentary  on  I  nternational  Law. — ^Edited  by  J.  T.  Abdt, 
LL.D.    Second  Edition.    Crown  8vo.     1878.  10«.  6tf. 

Nelson's  Private  International  Law. — By  Hobagb  Nblsov,  Esq., 
Barrister-at-Law.     Boy.  8vo.     1889.  21«. 

*'  The  notes  are  full  of  matter,  and  avoid  the  vice  of  diaoaraiTeneai,  casea  being 
dted  for  practioally  every  proposition." — Lau!  Times, 

Rattigan's  Private  International   Law. — By  Sir  Williak  Hbnbt 
Kattioan,  LL.D.,  Barrister-at-Law,  Vioe-Chancellor  of  the  Uni- 
versity of  the  Punjab.     Demy  8vo.     1895.  lOt,  6d. 
**  Written  with  admirable  cleameas.''— /^ato  Journal, 

Walker's  Manual  of  Public  International  Law.— By T.  A.  Walkxb, 
M.A.,  LL.D.,  Esq.,  Barrister-at-Law.    Demy  8vo.     1896.  9«. 

Walker's  History  of  the  Law  of  Nations. — Vol.  I.,  from  the  Earliest 
Times  to  the  Peace  of  Westphalia,  1648.  By  T.  A.  Walkbb,  MJL, 
LL.D.,  Esq.,  Barrister-at-Law.    Demy  8vo.     1899.  Net  10«. 

Westlake's  International  Law. — Chapters  on  t^e  Principles  of  Inter- 
national Law.  ByJ.WE8TLAKE,Q.C.,  LL.D.  Demy8vo.   1894.  lOf. 

Wheaton's  Elements  of  International  Law;  Third  English  Edition. 

Edited  with  Notes  and  Appendix  of  Statutes  and  'Treaties.     By 

A.  C.  BoTD,  Esq.,  Barrister-at-Law.    Royal  8vo.     1889.        1/.  lOf. 

*'  Wheaton  stands  too  high  for  critioiam,  whilst  Mr.  Boyd's  ments  as  an  editoc 

axe  almost  as  well  established."— Zow  Timee, 

%*  All  ttandard  Law  Works  are  kept  in  Stock,  in  law  caff  and  other  bindin^t. 
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INVESTIGATION  OF  TITLE.-Jackson  and  Gosset's  Investiga- 
tion of  Title. — Being  a  Practical  Treatise  and  Alphabetical  Digest 
of  the  Law  connected  with  the  TiUe  to  Land,  with  Precedents  of 
Kequisitions.  Second  Edition.  By  W.  Howland  Jaokson  and 
Thobold  Oossst,  Barristers- at- Law.  Demy  8to.  1899.  128.  6d. 
**  The  new  edition  contains  the  following  additional  subjects— namely,  boun- 
daries, oompromise,  corporations,  glebe  lands,  parcels,  quit-rents  and  recitals ; 
and  the  changes  effected  by  the  statute  law  of  1899  are  noticed  in  their  proper 
places.  .  .  .  Messrs.  Jackson  and  Gosset's  book  is  well  worth  ha,Ying.**-—Lato 
Ttme$. 

**  Will  be  of  real  help  to  the  busy  oonTeyanoer.*''-£€i«>  I^oUs, 
%*  See  "  Conveyancing,"  p.  6,  for  companion  yolume,  **  Precedents 
of  Purchase  and  Mortgage  Deeds,"  by  the  same  Authors. 

JOINT  STOCKS.— Pal nfiep.—  Fufo  "Company  Law,"  <<Conyeyanc- 
ing, '  *  and  *  *  Winding-up. " 

JUDGMENTS  AND  ORDERS.— Seton.—  Tiifo  "Equity." 

JURISPRUDENCE.— Holland's   Elements  of  Jurisprudence.— 

Ninth  Edition.     By  T.  E.  Hollamd,  D.C.L.    8yo.     1900.     10«.  6d. 

Markby's  Elements  of  Law.     By  Sir  Williaic  ILlbkbt,  D.C.L. 

Demy  8yo.     1896.  12«.  6d. 

JURY  LAWS.— Hu band's  Practical  Treatise  on  the  Law  relating 
to  the  Grand  Jury  In  Criminal  Cases,  the  Coroner's  Jury, 
and  the  Petty  Jury  in  Ireland.— By  Wk.  G.  Hxtbasd,  Esq., 
Barrister-at-Law.    Royal  Svo.     1896.  Net  26s. 

JUSTICE  OF  THE  PEACE.— Magistrates  Annual  Practice  for 
1900. — Being  a  Compendium  of  the  Law  and  Practice  relating  to 
matters  occupying  the  attention  of  Courts  of  Summary  Jurisdiction, 
with  an  Appendix  of  Statutes  and  Rules,  List  of  Punishments, 
Calendar  for  Magpistrates,  &c.  By  Chablbs  Milneb  Ateikson,  Esq., 
Stipendiary  Magistrate  for  Leeds.    Demy  8yo.     1900.  20«. 

'*  An  excellent  magisteiial  guide." — Iaxw  Journal, 

"  Oannot  fail  to  be  of  great  aenrioe  in  any  court  of  gummary  jnriadiotion."— 
Solicitors'  Journal. 

**  We  can  commend  the  nee  of  the  yolome  to  a]l  magisterial  bendiee."— 3^ 
Fidd. 

Magistrates' Cases,  1 893,1 894,1 895,1 896,1 897,1 898  &1 899.— 
Oases  relating  to  the  Poor  Law,  the  Criminal  Law,  Licensing,  and  other 
subjects  chiefly  connected  with  the  duties  and  office  of  Magistrates, 
decided  in  the  House  of  Lords,  the  Court  of  Appeal,  the  Queen's 
Bench  DiTision,  and  in  the  Court  for  Crown  Cases  Bieserved,  from 
Michmas.,  1892,  to  Michmas.,  1899.     1894-99.       £aeh  Year,  net  1/. 

%*  These  Reports,  published  as  part  of  the  Law  Journal  Rex)ort8, 
are  also  issued  Quarterly.  £aeh  I*art,  net  6a. 

Annual  Subaeription,  payable  in  advance,  \6a,  poatfree. 

Shirley's  Magisterial  Law — An  Elementair  Treatise  on  Magisterial 
Law,  and  on  the  Practice  of  Magistrates'  Courts.  Second  Edition. 
By  LxoNABD  H.  Ws8T,  LL.D.,  Solicitor.   Demy  8yo.    1896.    7«.  6<j. 

Wigram's  Justice's  Note-Book. — Containing  a  short  account  of  the 
Jurisdiction  and  Duties  of  Justices,  and  an  Epitome  of  Criminal  Law. 
SevenUi  Edition .  By  Henbt  WAEBUBToy  and  Leovabd  W.  Kebshaw, 
Esqrs.,  Barristers-at-Law.     I^yal  12mo.     1900.  IO9.  6^^. 

"  The  information  given  ia  complete  and  accurate."— £«i«  Joumalf  February 
10, 1900. 

"  Contains  a  great  deal  of  Talnable  infornuitioD  in  a  small  compass,  which  has 
been  brought  well  up  to  date."— Law  Times,  March  8, 1900. 

LAGOS.— Ordinances,  and  Orders  and  Rules  thereunder,  in  Force 
in  the  Colony  of  Lagos  on  December  31st,  1893.-^By  Gbobob 
Stallajld,  Queen's  Advocate,  and  E.  H.  Biohabss,  Distnct  Com- 
missioner of  Lagos.    Royal  8yo.     1894.  Salf-ealfy  42«. 

LAND  LAW.— Jenks' Modern  Land  Law.  By Ebwabd  Jenzs,  Esq., 
Barrister-at-Law.    Demy  8vo.     1899.  15«. 

%*  All  atandardZaw  Workt  are  kept  in  Stock,  in  law  caff  and  other  bindingi. 
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LAN  D  TAX.— Bourdin's  Land  Tax. — ^An  Exposition  of  the  Land  Tftx« 
Including  the  Latest  Judicial  Decisions,  and  the  Changes  in  the  Law 
effected  by  the  Taxes  Hanagement  Act,  &o.  Fourth  Edition.  B7 
the  late  Fbsdkbigk  Huxphsbtb,  Deputy  Itegistrar  of  Land  Tax ;  and 
Digests  of  Gases  decided  in  the  Courts  by  Chabuss  0.  ATomsoir, 
Deputy  Registrar  of  Land  Tax.      Boyal  12mo.     1894.  7«.  6^. 

Atchison's  Land  Tax. — Changes  Effected  in  the  Processes  of  Assess- 
ment and  Redemption  by  Part  VI.  of  the  Finance  Act,  1896  (59  &  60 
Vict.  c.  28).  By  Coaxlbb  C.  Atohisok,  Deputy  Registrar  of  Land 
Tax.    Royal  12mo.     1897.    (A  Supplentent  to  above,)        Net,  2s.  6d. 

LAND  TRANSFER.— Brickdale  and  Sheldon's  Land  Transfer 
ActSi  1875  and  1897. — ^Witii  a  Commentary  on  the  Acts,  and 
Introductory  Chapters  explanatory  of  the  Acts,  and  the  Conveyancing 
Practice  thereunder ;  also  the  Land  Reg^try  Rules,  Forms,  and  Fee 
Order,  Orders  in  Council  for  Compulsory  Registration,  &c.,  with 
Forms  of  Precedents  and  Model  Registers,  &o.  By  C.  Fobtescub 
BbioedaIiE,  Chief  Assistant  Registrar  at  the  Land  Registry,  and 
W.  R.  Shbldok,  Esqrs.,  Barristers-at-Law.  Royal  8yo.   1899.    20f. 

**  Not  often -is  a  statute  bo  carefully  edited.'*— The  Timea. 

*'  Contaixui  not  onlv  lengthy  and  valuable  notes  and  annotationa  on  the  Land 
Transfer  Acts  and  Kules,  but  also  full  and  separate  dissertations  on  the  law, 
procedure,  and  practice  thereunder.*'— Z^ur  Times. 

Webster. — Vide  "Vendor  and  Purchaser." 

LANDLORD  and  TENANT.— Campbell's  Ruling  Cases.  VoLXV. 
—  Vide  "Digests." 

Redman  and  Lyon's  Law  of  Landlord  and  Tenant. — Including 
the  Practice  of  Ejectment.  Fifth  Edition.  By  Jossph  H.  Redmait, 
Esq.,  Barrister- at- Law.     Demy  8yo.  {In  th^ press.) 

Woodfall's  Law  of  Landlord  and  Tenant. — ^With  a  full  Collection 
of  Precedents  and  Forms  of  Procedure ;  containing  also  a  collection  of 
Leading  Propositions.  Sixteenth  Edition,  containing  the  Statutes 
and  Cases  down  to  Lady  Day,  1898.  By  J.  M.  Lelt,  Esq.,  Barrister- 
at-Law.    Roy.  8vo.     1898.  1/.  ISs. 

"  It  stands  pre-eminent  as  tiie  chief  authority-  amongst  law  books  on  the 
subject  of  landlord  and  tenant." — Law  Journal. 

*'  Nothing  that  we  can  say  will  add  to  the  high  reputation  of  <  WoodfalL'  "— 
Lena  Notes. 

LANDS  CLAUSES  ACTS.— Jepson's  Lands  Clauses  Actsi  with 
Decisions,  Forms,  and  Table  of  Costs.  Second  Edition.  By  J.  M. 
LiQHTWooD,  Esq.,  Banister-at-Law.  DemySvo.   l^^O.  {In  the  press.) 

LAW  JOURNAL  REPORTS.— Edited  by JohnKbwb,  Esq.,  Banister- 
at-Law.    Published  mon^y.    Annual  Subscription : — 
Reports  and  Public  Gtoeral  Statutes  Net,  SI,  4s. 

BjBpa.  Stats.  &  Mews'  Annual  Digest  {Issued  Qitarterlj/)    Net,  8/.  lOt . 
Or,  with  the  Law  Journal  weekly,  U.  extra. 

LAW  LIST. — Law  List  (The).— Comprising  the  Judges  and  Oifioera 
of  the  Courts  of  Justice,  Counsel,  Special  Pleaders,  Conveyancers, 
Solicitors,  Proctors,  Notaries,  &o.,  in  England  and  Wales;  the 
Circuits,  Judges,  Treasurers,  Registrars,  and  High  Bailiffs  of 
tiie  County  Courts ;  Metropolitan  and  Stipendiary  Magistrates, 
Official  Receivers  under  the  Bankruptcy.  Act,  Law  and  PnUic 
Officers  in  England  and  the  Colonies,  J^oreign  Lawyers  with  their 
English  Agents,  Clerks  of  the  Peace,  Town  Clerks,  Coroners,  &c.,  &e.y 
and  Commissioners  for  taking  Oaths,  Conveyancers  Practising  in 
England  under  Certificates  obteined  in  Scotland.  Compiled,  so  far 
as  relates  to  Special  Pleaders,  Conveyancers,  Solicitors,  Proctors  and 
Notaries,  by  Ebnest  Cleave,  Controller  of  Stamps,  and  Registrar  of 
Joint  Stock  Companies,  and  Published  by  the  Authori^  of  the 
Conmiissioners  of  Inland  Revenue  and  of  the  Incorporated  Law 
Society.    1900.    (Postage  6d.  extra.)  Net,  lOs.  6d, 
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LAW  QUARTERLY  REVIEW— Edited  by  Sir  Fbebebiok  Pollock, 

Bart.,  M.A.,  LL.D.  Vols.  I.— XV.  (with  General  Indices  to  Vols.  1. 

to  XV.)    Royal  8vo.     1885-99.  £aeh,  12t. 

^f^  Annual  Stthteriptitm  pott  free  12t.  6^.,  net.    Single  numhere,  each  6«. 

**  A  little  eritioism,  a  few  qaotationi,  and  a  batch  of  aneedotes, 
afford  a  sanoe  that  makes  even  a  quarter's  law  reporting  amusing 
reading." — Law  Journal, 

"The  greatest  of  legal  quarterly  reviews  .  .  .  the  series  of 
*  Notes '  always  so  entertaining  and  illastrative,  not  merely  of  the 
learning  of  the  accomplished  jarist  (the  Editor)  bat  of  the  grace 
of  language  with  which  such  learning  can  be  unfolded." — Law  Jour. 

LAWYER'S  ANNUAL  LIBRARY— 

fl)  The  Annual  Practice.— Snow,  Bubnbt,  and  Steinoeb. 

(2)  The  Annual  Digest. — Mews.     (Issued  Quarterly,) 

(3)  The  Annual  Statutes. — Lblt. 

(4)  The  Annual  County  Court  Practice. — Smylt. 

(^  Annual  Subseriptiont.    For  Complete  Series,  as  above,  delivered  on 
the  day  of  publication,  net,  21.  5fi.     Nos.  1,  2,  and  3  only,  netf  II,  15«. 
Nos.  2,  3,  and  4  only,  net,  II,  15*.     {Carriaz/e  extra^  2a.) 
FuU  prospectus  forwarded  on  application* 

LAWYER'S  COMPANION.— r»«fo" Diary." 

LEADI NQ  CASES.— Ball's  Leading  Cases.     r%d$  «  Torts." 

Shirley's  Selection  of  Leading  Cases  in  the  Common  Law.  "With 
Notes.  By  W.  S.  Shirley,  Esq.,  Barrister-at-Law.  Sixth  Edition. 
By  RiCHABD  Watbon,  Esq.,  Barrister-at-Law.   DemySvo.  1900.  16«. 

**  A  sound  knowledge  of  oommon  law  can  be  gleaned  from  Shirley." — Law  Notes. 

"  The  selection  is  very  large,  though  all  are  distinctly  '  Leading  Cases,'  and 
the  notes  are  by  no  means  the  least  meritorious  part  of  the  work."— Ziai^  Journal. 

**  Calculated  to  be  of  great  service  to  students." — Law  Student^  Journal,  May, 
1900. 

"  Will  so  long  as  Mr.  Watson  remains  the  Editor  retain  its  hold  on  the 
student  world." — Law  NoUs. 

Warburton's  Selection  of  Leading  Cases  in  the  Criminal  Law. 
With  Notes.  By*  Hknby  Wabbubton,  Esq.,  Barrister-at-Law. 
[Fonlided  on  *'  Shirley's  Leading  Casefi."]    Second  Edition.    Demy 

8vo.     1897.  10*.  6rf. 

**  The  cases  hare  been  well  selected,  and  arranged.  .  .  .  We  consideT  that 
it  will  amply  repay  the  student  or  the  praotitioDer  to  read  both  the  cases  and  the 
notes."— /ttf<ie«  of  Out  Poace. 

LEGAL    INTERPRETATION.— Seal's  Cardinal  Rules  of  Legal 

Interpretation.— CoUeoted  and  Arranged  by  Edwabd  Bsal,  Enq., 

Barrister-at-Law.     Royal  Svo.     1896.  \2s.  Sd. 

"  Invaluable  to  the  student.    To  those  with  a  limited  library,  or  a  busy 

practice,  it  will  be  indispensable.*'— /iMiice  o/  Peace. 

LEXICON.— Fkfo  "Dictionary." 

LIBEL  AND  SLANDER.— Odgers  on  Libel  and  Slander.— A 
Digest  of  the  Law  of  Libel  and  Slander :  with  the  Evidence,  Pro- 
oednre,  Practice,  and  Precedents  of  Pleadings,  both  in  Civil  and 
Criminal  Gases.  Third  Edition.  By  W.  Blakb  Odobbs,  LL.D.,  one 
of  Her  Majesty's  Counsel.    Royal  8vo.     1896.  32s. 

**  The  best  modem  book  on  the  law  of  libel."— i7aflj/  News. 

**  The  most  soientiflo  of  all  our  law  books In  its  new  dress  this  volume 

is  secure  of  an  appreciative  professional  welcome." — Law  TimM. 

**  The  general  opinion  of  the  profetution  has  always  accorded  a  high  place  to 
Mr.  Blake  Odgers*  learned  work,  and  the  new  edition  cannot  but  enhance  that 
opinion." — Law  Journal. 

LICENSING.— Lathom's  Handy  Guide  to  the  Licensing  Acts. 
By  H.  W.  Lathox,  Solicitor.    Boyal  12mo.     1894.  5m. 

*'  This  book  is  arranged  in  dictionary  form,  with  especial  regard  to  ease  of 
reference,  and  should  prove  an  immense  saving  of  time  and  labour  to  the  lanre 
class  to  whom  it  is  adcuressed.  The  mass  of  confusing  statute  and  case  law  on 
this  wide  subject  has  been  most  ably  codilied."— ixno  Times, 

%*'All  standard  Law  Works  are  kept  in  Stock,  in  law  ealf  and  other  bindings* 
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UCEHSIHG— continued, 

Talbot's  Law  and  Practice  of  Licensing.— Being  a  Digest  of  the 
Law  regnlatiiig  the  Sale  hy  Retail  of  Intoxicating  Liquor.  With 
a  full  Appendix  of  Statutes  and  Forms.  By  Gbobox  Johf  Tai.bot, 
Esq . ,  Barrister-at-Law.  With  Addendum  containing  the  decision  of 
the  House  of  Lords  in  Boulter  v.  Justieet  of  Kent,  1 2mo.  1896.  7«.  6<;. 
"  HiB  method  nves  professioDal  men  a  guide  to  the  legislation  afforded  bj 
DO  other  book."— Laio  Journal. 

LOCAL  AND  MUNICIPAL  GOVERNMENT.— Bazalgette  and 
Humphreys'  Law  relating  to  County  Councils. — Third  Edition. 
By  Gbobox  Humphbxtb,  E^.    Royal  8vo.     1889.  7«.  6J. 

Bazalgette  and  Humphreys'  Law  relating  to  Local  and  Muni- 
cipal Government.  Gomprisinflr  the  Statutes  relating  to  PuUic 
Health,  Municipal  Corporations,  Highways,  Burial,  Gas  and  Water, 
Public  Loans,  Compulsory  Taking  of  IJands,  Tramways,  Eleotrio 
Lifting,  &c.  With  Addenda.  By  C.  Kobjcan  Bazaloettb  and 
G.  HuiCFHBETB,  Esqrs.,  Barristers-at-Law.  Sup.  royal8T0. 1888.  3/.  3«. 

Chambers. —  Vide  '*  District  Councils." 

Humphreys. — Vide  "  Parish  Law." 

LONDON  LOCAL  GOVERNMENT.  —  Hunt's  London  Local 
Government.  The  Law  relating  to  the  London  County  Council, 
the  Vestries  and  District  Boards  elected  under  the  Metropolis 
Management  Acts,  and  other  Local  Authorities.  By  Josor  Hurt, 
Esq.,  JBarrister-at-Law.    2  vols.     Royal  8vo.     1897.  3/.  3«. 

*'  Tliia  very  compi  eheiwive  and  -wcll-amnged  code  of  London  Local  Gorera- 
ment  vill  be  invaluable  to  local  anthoritiee,  the  legal  profeasion  and  otben 
directly  interested  in  the  mibject." — Lnndcn. 

*'  Concise,  accurate  and  useful." — Ltw  JounuU. 

"  We  heartily  recommend  Mr.  Hunt's  work."— Cotcn/^  CcuncU  Timet, 

Hunt's  London  Government  Act,  1899.— The  Law  relatinfif  to 
Metropolitan  Boroughs  and  Borough  Councils.  By  John  Hunt,  Esq., 
Barrister-at-Law,  Author  of  '*  London  Local  Government."  Royal 
8vo.     1899.  7*.  6rf. 

"  Shows  an  intimaf  e  acquaintance  with  London  Govenunent,  it  is  well  printed, 
and  liHH  a  good  index."— .So^tettor*'  JoumtU. 

**  Mr.  Hunt  deals  systematically  with  all  the  sections  of  the  Act,  and  the 
mass  of  legislation  incorporated  by  reference." — Law  Journal. 

LUNACY.— Heywood  and  Massey's  Lunacy  Practice. — By  Asthttb 
Heywood  and  Abnold  Masset,  Solicitors.  Demy8vo.    1900.    7«.64/. 

**  A  verv  useful  little  handbook,  which  contains  a  dear  aooount  of  the  practioe 
in  lunacy."— /yoio  Journal. 

*'  An  exceedingly  useful  bandbook  on  lunacy  practioe." — Law  Kotee. 

"  A  clear  and  able  handbook.  ...  A  feature  of  the  work  are  the  preoedenta 
given,  which  have  nearly  all  stood  the  test  of  actual  practioe."— Zav  Timtea, 

MAGISTRATES'  PRACTICE  and  MAGISTERIAL  LAW.— r«fc 
**  Justice  of  the  Peace." 

MARINE  INSURANCE.— ru£«<angnranoe." 

MARITIME  DECISIONS.— Douglas'  Maritime  Uw  Decisions.— 
Compiled  by  BoBT.E.DouoLiB.  Demy8Y0.  1888.  1:M, 

MARRIAGE.— Kelly's  French  Law  of  Marriage,  Marriage  Con- 
tracts, and  Divorce,  and  the  Conflict  of  Laws  arising  there- 
from. Second  Edition.  By  OiiiysB  £.  Bodinoton,  Esq.,  Bamster-at- 
Law,  Licenci^  en  Droit  de  la  Faculty  de  Paris.  Roy.  8vo.  1895.  21«. 

MARRIED  WOMEN'S  PROPERTY.— Lush's  Married  Women's 
Rights  and  Liabilities  in  relation  to  Contracts,  Torts,  and 
Trusts.  By  Montaqttb  Lttsh,  Esq.,  Barrister-at-Law,  Author  of 
'<  The  Law  of  Husband  and  Wife."    Royal  12mo.    1887.  be. 

MASTER  AND  SERVANT.— Macdonell's  Law  of  Master  and 
Servant.  Second  Edition.  By  Jomr  Magdoxtbli.,  LL.D.,  M.A., 
C.B.,  Esq.,  a  Master  of  the  Supreme  Court.  (In  preparation.) 

*«*  All  standard  Late  JTorkt  are  kept  in  Stock,  in  law  calf  and  oth^  hmdinge. 
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MEDICAL  PARTNERSHIPS.~Barnard  and  Stocker's  Medical 
Partnerships,  Transfers,  and  Assistantships.— By  Williaic 
Basnabd,  £«!.,  Bazrister-at-Law,  and  G.  Bbbtbax  Stoozbb,  Esq., 
Manasring  Director  of  the  Soholastio,  Clerical  and  Medical  Assooia- 
tion  (Limited).    Demy  8to.     1896.  lOf.  6d. 

MERCANTILE  LAW.—Smith's  Compendium  of  Mercantile  Law. 
— ^Tenth  Edition.  By  John  Magdonkll,  Esq.,  C.B.,  a  Master  of 
the  Supreme  Court  of  Judicature,  assisted  by  Gbo.  Hxtxfhbbyb,  Esq., 
Bazrister-at-Law.     2  vols.    Royal  Svo.    1890.  2/.  2«. 

**  Of  the  greateBt  Talue  to  the  mercantile  lawyer."— Law  Timea. 

**  One  of  the  most  ideiitiflo  txeatiaes  extant  on  mercantile  law."— A>{.  Jl. 

Tudor's  Selection  of  Lead ine  Cases  on  Mercantile  and  Maritime 
Law.— With  Notes.  By  O.  D.  Tudob,  Esq.,  Bamster-at-Law. 
Third  Edition.    Boyal  8to.     1884.  2/.  2«. 

Wilson's  Mercantile  Handbook  of  the  Liabilities  of  Merchant, 
Shipowner,  and  Underwriter  on  Shipments  by  General  Ves- 
sels.—By  A.  Wn^oN,  Solicitor  and  Notary.  Boyallimo.   1883.    Qs, 

MERCHANDISE    MARKS    ACT.— Payn's    Merchandise    Marks 
Act,1887.— ByH.PATir,Barrister-at-liaw.  Iloyall2mo.  1888.  dt.6d. 
'*  A  safe  ffoide  to  all  who  are  interested  in  the  AxA,"—Law  Timet, 

METROPOLIS  BUILDING  ACTS.-Craies'  London  Building  Act, 
1894;  with  Introduction,  Notes,  and  Index.— By  W.  F.Cbaibs, 
Barrister-at-Law.    Boyal  8yo.     1894.  Net  3«. 

Craies'  London  Building  Act,  1894 1  with  Introduction,  Notes,  and 
Index,  and  a  Table  showing  how  the  Former  Enactments  relating  to 
Buildings  have  been  dealt  with. — By  W.  F.  Cbazbs,  Barrister-at- 
Law.    Boyal8yo.     1894.  5«. 

MORALS  AND  LEGISLATION.— Bentham's  Introduction  to  the 
Principles  of  Morals  and  Legislation. — By  Jesbmy  Bbntkaic, 
M.A.,  Bencher  of  Lincoln's  Inn.    Grown  8yo.     1879.  d«.  6d. 

MORTGAGE. — Beddoes'  Concise  Treatise  on  the  Law  of  Mort- 
gage.— ^ByW.F.BsDDOES,  Esq.,  Barrister-at-Law.  8yo.  1898.   10«. 
"  Compiled  carefully  and  with  discxetion."— Zhiv  TSmm, 

Robbins'  Treatise  on  the  Law  of  Mortgages,  Pledges  anrd 
Hypothecations. — By  L.  Ot.  Oobdon  Hobbinb,  Assisted  by  F.  T. 
Mlw,  Esqrs.,  Barristers-at-Law.  Founded  on  '*  Ooote's  Law  of 
Hort^page."    2  vols.    Boyal  8vo.     1897.  3/. 

**  It  is  not  a  patched-np  edition  of  an  old  work ;  it  is  a  new  book,  oontainingr 
of  the  old  what  is  good  and  is  still  law,  with  the  advanta^  of  the  work  of  a 
modem  editor." — Law  Journal. 

'*  The  practising  lawyer  will  find  in  detail  ererytiiing  that  he  can  possibly 
want." — Solicitors*  Journal, 

**  A  complete  treatise  on  the  law  of  mortgages."— Zow  Qtteurierly  Bwiew, 

MOTOR  CARS. — Bonner's  Law  of  Motor  Cars,  Hackney  and  other 
Carriages. — An  Epitome  of  the  Law,  Statutes,  and  Regulations. 
By  Or.  A.  BoNNisB,  Esq.,  Barrister-at-Law.  Demy  8yo.  1897.  7«.  64/. 

*<The  book  is  fall  of  naefol  information,  and  wiU  nndoubtedly  proyeof  servioe 
to  those  who  require  advioe  on  this  sabject." — Lmo  Timea, 

MUNICIPAL  CORPORATIONS.— Bazalgette  and  Humphreys.— 
Vide  *'  Local  and  Municipal  GoTenmient/' 
Lel/s  Law  of  Municipal  Corporations.— By  J.  M.  Lxlt,  Esq., 
Banister-at-Law.    Demy  8yo.     1882.  1^. 

NAVY.— Th  ring's  Criminal  Uw  of  the  Navv.  3rd  Edit.  By  J.  E.  R. 
Stbphens,  r^Esq.,  Barrister-at-Law,  and  C.  E.  Gzfvobd,  Esq., 
Assistant-Paymaster,  Royal  Nayy.    12mo.  {In  the preee,) 

\*  AU  stundard  Law  Worke  are  kept  in  JStoek,  in  law  ealf  and  other  bindin^e. 
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PROBATE.—Powles  and  Oakley's  Law  and  Practice  relating  to 
Probate  and  Administration.  B7  L.  D.  TowLsa,  Bairister-ai- 
Law,  and  T.  W.  H.  Oaxlet,  of  the  Probate  Registry.  (Being  a 
Third  Edition  of  "  Browne  on  Probate.")   Demy  8to.   1892.    1/.  10«. 

PROPERTY.— 5«  oho  " Beal  Property." 
Raleigh's  Outline  of  the  Law  of  Property.— Demy  8to.  1890.  7«.  6^. 

Strahan's  General  View  of  the  Law  of  Property. — Second  Edit. 
By  J.  A.  Strahan,  assisted  by  J.  Sihglazb  Bazxkb,  Eeqrs.,  Barris- 
ten-at-Law.     Demy  8vo.     1897.  V2t.  6d, 

"  The  student  will  not  easily  find  a  better  general  view  of  the  law  of  propertj 
than  that  which  is  contained  in  ihia  book.*' — Solicitors*  Journal. 

*'  We  know  of  no  better  book  for  the  daaa-room." — Law  Tu»e$. 

PUBLIC  HEALTH.— Bazalgette  and  Humphreys.— Fiif  «Looal 
and  Hunicipal  GrOTemment." 

Hunt. —  Vide  *'  London  Local  (Government." 

PUBLIC  MEETINGS.— Chambers'  Handbook  for  Public  Meet- 
ings, including  Hints  as  to  the  Snmmoning  and  Management  of 
them.  Second  Edition.  By  Gbobqb  F.  Ghaxbbbs,  Esq.,  JBarrister- 
at-Law.    Demy  8vo.     1886.  Ifet,  2«.  6d. 

QUARTER  SESSIONS.— /S^<< Criminal  Law." 

Pritchard's  Quarter  Sessions.  Second  Edition.  By  J.  B. 
Hatthews,  Esq.,  BarriBier-at-Law.  {In  preparation.) 

RAILWAY  RATES.— Darlington's  Railway  Rates  and  the  Carriage 
of  Merchandise  by  Railway ;  including  the  Proyisional  Orders  of 
the  Board  of  Trade  as  sanctioned  hy  Farliament,  containing  the 
Classifioation  of  TraflBc  and  Schedule  of  Maximum  Rates  and  ChargiM 
applicable  to  the  Railways  of  Great  Britain  and  Ireland.  By  H.  It. 
DABLnroTON,  Esq.,  Barrister-at-Law.    Demy  8to.     1893.        1/.  &s. 

RAILWAYS.— Browne  and  Theobald's  Law  of  Railway  Com- 
panies.— Being  a  Collection  of  the  Acts  and  Orders  relating  to 
Kailway  Companies  in  Great  Britain  and  Ireland,  with  Notes  of  all 
the  Cases  decided  thereon.  Third  Edition.  By  J.  H.  Balfoxtb 
BaowifB,  Esq.,  one  of  Her  Majesty's  Counsel,  and  Fbanx  Baupoxtb 
Bbowne,  Esq.,  Barrister-at-Law.    Royal  8vo.     1899.  21.  2s. 

**  Ck>ntainB  in  a  verr  conciae  form  the  whole  law  of  nilwayB." — Tk«  Timet. 

"  It  UB  difficult  to  mid  in  this  work  any  subject  in  connection  with  raflwajs 
which  is  not  dealt  with."— Zav;  Times. 

"  Practitioners  who  require  a  compcehensiTe  treatise  on  railway  law  will  find  it 
indispensable." — Law  Journal. 

RATES  AND  RATING.— Castle's  Law  and  Practioe  of  Rating.— 
Third  Edition.  By  Edwasd  Jaxbb  Casxix,  Esq.,  one  of  Her 
Majesty's  Counsel.    Demy  8yo.     1896.  25$. 

**  A  sure  and  safe  snide." — Law  Magazine. 

**  Mr.  Castle's  book  has  hitherto  h^d  a  very  high  place,  and  ^e  laoceaB  that 
has  attended  it  seems  assured  to  the  new  edition." — Imw  Journal. 

**  A  compendious  treatise,  whi(^  has  earned  the  goodwill  of  the  ProfesBon  on 
account  of  its  conciseness,  its  lucidity,  and  its  aocuiaoy."— I»a«r  Times. 

Chambers'  Law  relating  to  Local  Rates  1  with  especial  referenoe 
to  the  Powers  and  Duties  of  Rate-levying  Local  Authoritiee,  and 
their  Officers ;  comprising  the  Statutes  in  full  and  a  Digest  of  718 
Cases.  Second  Edition.  By  G.  F.  Chambbbs,  Esq.,  Barrister-at- 
Law.    Boyal8vo.     1889.  lOt.^d. 

REAL  PROPERTY.— Digb/s  History  of  the  Law  of  Real  Pro- 
perty.   Fifth  Edition.    Demy  8vo.    1897.  I2t.  6d. 

Leake's  Elementary  Digest  of  the  Law  of  Property  in  Land.— 
Containing:  Litrodnotion.  Part  I.  The  Sources  of  the  Law. — 
Part  II.  Estates  in  Land.— Part  III.  The  Law  of  Uses  and  Profita 
of  Land.  By  Sikphsv  Mabxev  Lbaxb^  Barxister-at-Law.  Demy 
8to.    1874—1888.  JTft,  30f. 

\*  AU  standard  Law  Works  ar$  kept  m  Stoek,  mi  law  caff  and  siihsr  Hndm^s, 
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REAL  PROPERTY— iwntinued. 

Lightwood's  Treatise  on  Possession  of  Land  i  witii  a  ohapter  on 
Qie  Beal  Property  Limitatioii  Acts,  1833  and  1874.— By  John  M. 
liiQHTWOon,  Esq.,  Barrister-at-Law.    Demy  8vo.     1894.  16«. 

Shearwood's  Real  Property. — A  Concise  Abridgment  of  the  Law  of 
Beal  Property  and  an  Introduction  to  Conveyancing.  Designed  to 
facilitate  the  subject  for  Students  preparing  for  examination.  By 
Joseph  A.  Shbabwood,  Esq.,  Barrister-at-Law.  Third  Edition. 
Demy  Svo.     1886.  8«.  6d. 

Slielford's  Real  Property  Statutes.  —  Comprising  the  principal 
Statutes  relating  to  Real  Property  passed  in  the  reigns  of  Kmg 
William  IV.  and  Queen  Victoria,  with  Notes  of  Decided  Cases. 
Ninth  Edition.  By  Thoicas  H.  Cabson,  assisted  by  Habold  B. 
BoMPAB,  Esqrs.,  Barristers-at-Law.    Boyal  8yo.     1893.  80f. 

*'  Aboolntely  indispenBable  to  oonveyandng  and  equity  Utwyera." 

Smith's  Real  and  Personal  Property. — ^A  Compendium  of  the  Law 
of  Real  and  Personal  Property,  primarily  connected  with  Con- 
veyancing. Designed  as  a  Seoona  Book  for  Students,  and  as  a 
Digest  of  the  most  useful  learning  for  Practitioners.  By  Joszah  W. 
Smith,  B.C.L.,  Q.C.  Sixth  Edition.  By  the  Authob  and  J.  Tbxtb- 
TBAX,  LL.H.,  Barrister-at-Law.  2  vols.  Demy  8yo.  1884.  21.  2», 
**  A  book  which  he  (the  student)  may  read  over  and  oyer  again  idth  profit  and 
pleaaore." — Law  Tinu$. 

"  Will  be  found  of  yery  neat  servloe  to  the  practitioner."— AMMtort*  JowmeU, 
**  A  really  luefnl  and  Tunable  work  on  onr  syatem  of  Oonyeyandng."— L<n9 
StiuUnUl'  JovmaL 

Strahan.— Fkfo  "  Property." 

REGISTRATION.— Rogers.— Fkfo  "EIeotlon«." 

.  Fox  and  Smith's  Registration  Cases.    (1886—1895).    Boyal  8yo. 

Calf,  net,  2^.  lOf. 

Smith's  (C.  Lacey)  Registration  Cases.  Part  I.  (1895-96). 
Net,  68.  ed.  Part  II.  (1896),  6s.  Part  HI.  (1897),  4#.  Part  IV. 
(1898-9),  6*.    Part  V.  (1899-1900),  is. 

Lawson's  Notes  of  Decisions  under  the  Representation  of  the 
People  Acts  and  the  Registration  Acts,  1885— 1893,  Inclu- 
sive.— By  Wx.  Lawbon,  Barrister-at-Law.  I>emy  8vo.    1894.     24«. 

Ditto,  ditto,  for  1894,  1895,  1896  and  1897.         £aeh  net  it.  %d. 

Ditto,  ditto,  for  1898.  Net,  7*.  6rf. 

Ditto,  ditto,  for  1899.  Net,  4f.  6^. 

REQUISITIONS  ON  TITLE.— Dlckins.—Fufo  "Conveyancing." 

RIVERS  POLLUTION.— Haworth's  Rivers  Pollution.— The  Statute 
Law  relating  to  Hi  vers  Pollution,  containing  the  Rivers  Pollution 
Prevention  Acts,  1876  and  1893,  together  with  the  Special  Acts  in 
force  in  the  West  Hiding  of  Yorkshire  and  the  County  of  Lancaster. 
By  Chables  Joseph  Ha.wobthj  Solicitor,  B.A.  (Cantab.),  LL.B. 
(London).    Eoyal  12mo.     1897.  6f. 

ROMAN  LAW.— Abdy  and  Walker's  Institutes  of  Justinian,  Trans- 
lated, with  Notes,  by  J.  T.  Abdt,  LL.D.,  and  the  late  Bbtak  W alkbb, 
M.A.,  LL.D.    Crown  8vo.     1876.  16f. 

Abdy  and  Walker's  Commentaries  of  Qaius  and  Rules  of  Ulplan. 
mth  a  Translation  and  Notes,  by  J.  T.  Abdt,  LL.D.,  late  Beffins 
Professor  of  Laws  in  the  University  of  Cambridge,  and  the  late 
Bbtan  Walkeb,  M.A.,  LL.D.  New  Edition  by  %btak  Wackkb. 
Crown  8vo.     1885.  16«. 

Buckler's  Origin  and  History  of  Contract  in  Roman  Law  down 
to  the  end  of  the  Republican  Period.  By  W.  H.  BTraKLEB, 
B.A.,  LL.B.    Post  8vo.    Second  Edition.  {In  the prees.) 

%*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  ether  bindings. 
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ROMAN  UCH—wntinued. 

Qoodwin's  XII.  Tables. — By  Fbkdkbiok  GooDwnr,  LL.D.  London. 
Bojal  12mo.    1886.  St.  6d. 

Greene's  Outlines  of  Roman  Law. — Consistmg  ohieflY  of  an 
AheIybLs  and  Summary  of  the  Institutes.  For  the  nse  of  Stodenta. 
By  T.  Weetooxbb  Gssenb,  Baziister-at-htw.  Fourth  Edition. 
Foolfloap  8vo.    1884.  7«.  6tf. 

Q  rue  ben's  Lex  Aquilia. — ^The  Roman  Law  of  Damage  to  Property: 
being  a  Commentary  on  the  Utie  of  the  Digest  '*  Ad  Legem  Aqni- 
liam"  (ix.  2).  With  an  Introduction  to  the  Study  of  tiie  Corpus 
lurisCivilis.  ByEBWiNOsx7EBBB,Dr.  Jur.,M.A.  8yo.  1886.  10«.6<f. 

Holland's  Institutes  of  Justinian. — Second  Edition.  Extra  foap. 
8vo.    1881.  6t. 

Holland  and  Shadwell's  Select  Titles  from  the  Digest  of  Jus- 
tinian.— ^Demy  8yo.    1881.  lia, 

Holland's  Gentilis  Alberici,  I.C.D.,  I.C.P.R.,  de  lure  Belli  Libri 
Tree.— ^Edidit  T.  E.  Hollaiid,  LCD.  Small  4to.,  half -morocco.  21«. 

Monro's  Digest  IX.  2.  Lex  Aquilia.  Translated,  with  Notes,  by 
C.  H.  HoNBO,  M.A.    Crown  8vo.     1898.  6s. 

Monro's  Digest  XIX.  2,  Locati  Conducti.  Translated,  with  Notes, 
by  C.  H.  Momio,  M.A.    Crown  8yo.    1891.  6«. 

Monro's  Digest  XLVII.  2,  De  Furtis.  Translated,  with  Notes,  by 
C.  H.  MoNBO,  M.A.    Crown  8yo.     1893.  6t. 

Moyle's  Imperatoris  Justinian!  Institutiones. — ^Third  Edition. 
2  yols.    Demy  8yo.     1896.  1/.  2t, 

Poste's  Elements  of  Roman  Law. — ^By  Gains.  With  a  Translatioa 
and  Commentary.  Third  Edition.  By  Edwasd  PoeiB,  Esq., 
Barrister* at-Law.    DemySyo.    1890.  18f. 

Roby's  Introduction  to  the  Study  of  Justinian's  Digest,  oon- 
taining  an  account  of  its  composition  and  of  the  Jurists  used  or 
referr^  to  therein.    By  H.  J.  Kobt,  M.A.    Demy  8yo.    1886.    9«. 

Roby's  Justinian's  Digest.— lib.  VII.,  Tit.  I.    De  Usufmotn,  with 

a  Legal  and  Philological  Commentary.     By  H.  J.  Bobt,  M.A. 

Demy  8yo.     1884.  9$, 

Or  the  Two  Parts  complete  in  One  Volume.    Demy  8yo.  18«. 

Walker's  Selected  Titles  from  Justinian's  Digest. — ^Annotated  by 
the  late  Brtak  Waucsb,  M.A.,  LL.D. 

P&rt  I.  Mandati  yel  Contra.  Digest  zvn.  z.  Crown  8yo.  1879.  &. 

Part  III.    De  Condictionibus.     Digest   zn.   1  and  4 — 7,  and 
Digest  zm.  1—3.    Crown  8yo.    1881.  6«. 

Walker's  Fragments  of  the  Perpetual  Edict  of  Salvius  Julianus. 
Collected  ana  annotated  by  Bbtak  Walxeb,  M.A.,  LL.D.  Crown 
8yo.    1877.  6«. 

Whewell's  Qrotius  de  Jure  Belli  et  Pacts,  with  the  Notes  of  Bar- 

beyrao  and  others ;  accompanied  by  an  abridged  Translation  of  tiia 

Text,  by  W.  Whbwkll,  D.D.    3  vols.    Demy  8yo.     1863.         12j. 

The  Translation  separate.  6«. 

%^AU9tamUurdZaw  Workt  ar$  kept  in  Stcek,in  taw  caff  tmdctA^  binding. 
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RULING  CASES.— Campbell.— Fufif  ^'Digests,"  p.  10. 

SALES. — Blackburn  on  Sales.  A  Treatue  on  the  Effeot  of  the  Con- 
tract of  Sale  on  the  Legal  Bighta  of  Property  and  Possession  in 
Qooda,  Wares,  and  Merchandise.  By  Lord  Biaokbubn.  2nd  Edit. 
By  J.  G.  GsAHAX,  Esq.,  Barrister-at-Law.  Royal  8vo.  1886.  11.  It, 
**We  have  no  hesitation  in  saying  that  the  work  has  been  edited  nith  re- 
markable ability  and  snooeas."— Zato  Quarterly  Beview, 

SALVAGE.— Kennedy's  Treatise  on  the  Law  of  Civil  Salvafi^e.— By 
the  Hon.  Sir  Williax  B.  Kbnhsdt,  a  Jostioe  of  the  High  Court. 
Boyal  8yo.     1891.  12«. 

''The  beet  work  on  the  law  of  salrage.  It  is  a  complete  expomtian  of  the 
nibject,  and  as  suoh  is  accurate  and  exhaustive."— Law  Timea, 

SHERIFF  LAW. — Mather's  Compendium  of  Sheriff  Law,  espe- 
cially in  relation  to  Writs  of  Execution.— By  Philip  E.  Mathbb, 
Solicitor  and  Notary,  formerly  Under  Sheriff  of  Newcastle-on-Tyne. 
Boyal  8vo.     1894.  258, 

**  We  think  that  this  book  will  be  of  very  great  assistance  to  any  persons  who 
may  fill  the  positions  of  high  dieriff  and  under-Hheriff  from  this  time  forth.  The 
whole  of  tiie  lenl  profession  will  derive  great  advanti^e  from  having  this 
Tolume  to  consult."— Zrato  Times, 

SHIPPING.— Carver.— FtVfd  **Oarriers." 

Marsden's  Digest  of  Cases  relating  to  Shipping,  Admiralty, 
and  Insurance  Law,  down  to  the  end  of  1897. — By  Beqinaij) 
G.  Massdsn,  Esq.,  Barriister-at-Law,  Author  of  *'The  Law  of 
Collisions  at  Sea."     Royal  8yo.     1899.  30f. 

Pulling's  Merchant  Shipping  Act,  1894.  —  With  Introduction, 
Notes,  and  Index.  By  Alezandeb  Puujno,  Esq.,  Barrifiter-at- 
Law.    Royal  8vo.     1894.  I^et  6s. 

Pulling's  Shipping  Code}  being  the  Merchant  Shipping  Act,  1894 
(57  &  58  Vict.  c.  60) ;  With  Introduction,  Notes,  Tablee,  Rules, 
Orders,  Forms,  and  a  Full  Index. — By  Alezandeb  Pullino,  Esq., 
Barrister-at-Law.    Royal  8vo.     1894.  If^et  Is.  6d, 

Temperley's  Merchant  Shipping  Act,  1894  (57  &  58  Vict, 
c.  oO).  With  an  Introduction  ;  Notes,  including  all  Cases  decided 
nnder  the  former  enactments  consolidated  in  this  Act ;  a  Comparative 
Table  of  Sections  of  the  Former  and  Present  Acts ;  an  Appendix  of 
Rules,  Regulations,  Forms,  etc.,  and  a  Copious  Index. — JBy  Robbbt 
Tskpeblet,  Esq.,  Barrister-at-Law.    Royal  8yo.     1895.  25«. 

**  A  full,  complete,  and  most  satiftfactoryvrork.'* — Law  Quarterly  li/mew, 
**A  monmnent  of  well-directed  industry  and  knowledge  direoted  to  the 
elucidation  of  the  most  oomprehenaive  and  oomplioated  Act,"-'Lauf  Journal, 

SLANDER.— Odgers.~Ft^  "libel  and  Slander." 

SOLICITORS.— Cordery's  Law  relating  to  Solicitors  of  the 
Supreme  Court  of  Judicature.  With  an  Appendix  of  Statutes 
ana  Rules,  the  Colonial  Attomies  Relief  Acts,  and  Notes  on  Appoint- 
ments open  to  Solicitors,  and  the  Right  to  Admission  to  the  Colonies, 
to  which  is  added  an  Appendix  of  I^ecedents.  Third  Edition.  By 
A.  CoBDBBT,  Esq.,  Barrister-at-Law.    Demy  8yo.     1899.  2U. 

"  The  leading  authority  on  the  law  relating  to  solicitors.*' — Lena  Journal, 

"A  complete  compendium  of  the  law." — Imw  Timee. 

**  Thoroughly  up  to  date  in  every  respect."— /xno  Quarterly  Seview. 

Turner. — Fide  " Conyeyandng "  and  "Vendors  and  Furchasexs." 

SPECIFIC  PERFORMANCE.— Fry's  Treatise  on  the  Specific 
Performance  of  Contracts.  By  the  Right  Hon.  Sir  Edwabd  Fbt. 
Third  Edition.  By  the  Author  and  E.  PosisiiOUiH  Fbt,  Esq., 
Barrister-at-Law.    Boyal  8yo.    1892.  1/.  16«. 

%*  All  standard  Law  Works  ar$  kept  in  Stocky  in  late  ealf  and  other  bindings. 
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STAMP  LAWS.— High m ore's  Stamp  Laws.— Being  the  Stamp  Acts 
of  1891  :  with  the  Acts  amending  and  extending  the  same,  in- 
cluding the  Finance  Act,  1899,  together  with  other  Acts  imposing 
or  relating  to  Stamp  Duties,  and  Notes  of  Decided  Gases ;  also  an 
Introduction,  and  an  Appendix  containing  Tables  showing  the  com- 
parison with  the  antecedent  Law.  By  Nathaniel  Joseph  Hiohicobb, 
Assistant-Solicitor  of  the  Inland  Revenue.  Dem78yo.  1900.    10«.  6<^. 

"  Will  be  found  of  the  greatest  use  to  Bolidtors,  the  officers  of  oompanicB,  and 
all  men  of  buaineM." — Law  Joumaly  Feb.  10, 1900. 

**  Thifi  work  is  not  only  complete  up  to  the  present  year,  but  is  ezoeUeatly 
arranged."— /mA  Law  Tinust  Feb.  10,  1900. 

*'A  very  comprehensiTe  volume,  fulfilling  every  requirement.  .  .  .  The 
various  notes  to  the  sections  of  the  several  Acts  incorporated  in  the  volume  are 
fully  and  accurately  set  out,  the  points  of  the  decided  cases  clearly  expressed, 
and  the  e£fect  and  object  of  the  enactment  indicated ;  and  what  must  be  of 
especial  value  to  the  practitioner,  the  practice  at  Somerset  House  inth  regard 
to  all  matters  coming  before  that  institution  ia  stated."— ^v«ltV«  o/  tke  Itaet, 
Feb.  24, 1900. 

*'Mr.  Highmore's  'Stamp  Laws*  leaves  nothing  undone."— 2%«  CivUiant 
Harch3,1900. 

STATUTE  LAW.— Wilberforce  on  Statute  Law.  The  Prindplea 
which  govern  the  Gonatmction  and  Operation  oi  Statutes.  B7  £. 
WiLBSKFOBCB,  Esq.,  Bairister-at-Law.     1881.  18<. 

STATUTES,  and  vids  <<  Acts  of  Parliament." 

Chitty's  Statutes.— New  Edition.— The  Statutes  of  Practical  Utility, 
from  the  earliest  times  to  1894  indusiYe.  Arranged  in  Alpha- 
betical and  Chronological  Order ;  with  Notes  and  ^dezes.  fifth 
Edition.  Bj  J.  M.  Lelt,  Esq.,  Barrister-at-Law.  Boyal  8yo. 
Complete  unth  Index,    InlZVolunut,     1894-1895.  13/.  13<. 

Annual   Supplements.     By  J.  M.  Lslt,  Esq.     1895,  5«. 
1896, 10«.    1897,  5f.    1898,  7<.  6^.    1899,  7«.  6(f. 

« It  is  a  book  which  no  publio  library  should  be  without." — 

Spectator. 

**  A  work  of  permanent  value  to  the  praotiiing  lawyer." — Solieiion* 
Journal. 

"The  profession  will  feel  gratefiil  both  to  the  editor  and  the 
publishers  of  a  work  which  will  be  found  of  the  highest  yalue." — 
Zato  Journal, 

**  A  legal  work  of  the  very  highest  importance.  .  .  .  Few  besides 
lawyers  will,  we  suspect,  realise  the  amount  of  work  which  such  an 
undertaking  involves  to  the  editor,  who  appears  to  have  spared  no 
pains  to  give  a  clear,  orderly,  and  methodical  character  to  the  eom- 
pilation." — Daily  News, 

**  This  collection  has  ftilfilled  a  purpose  of  usefulness  only  to  be 
understood  by  those  who  'are  acquainted  with  the  amaiing  eom- 
plexity  of  English  statute  law,  with  its  bewildering  inooherenee 
and  painful  heterogeneity." — Fall  Mall  Gazette. 

**  Indispensable  in  the  library  of  every  lawyer." — Saturday  Review. 

**  To  all  concerned  with  the  laws  of  England.  Chitty's  Statutes  of 
Practical  Utility  are  of  essential  importance,  whilst  to  the  practising 
lawyer  they  are  an  absolute  neoessity." — Law  Time*. 

<*It  is  apparently  the  belief  of  some  popular  novelists  that 
lawyers  in  Uieir  difficulties  still  uniformly  consult  daily  Coke  upon 
Littleton  and  Blaokstone.  Those  who  know  better  are  aware  that 
the  lawyer's  Bible  is  the  '  Statutes  of  Practical  Utility  '—that  they 
are  his  working  tools,  even  more  than  accredited  text-books  or 
( authorised  reports.'  More  than  one  judge  has  been  heard  to  say 
that  with  the  *  Statutes  of  Practical  Utility'  at  his  elbow  on  the 
beach  he  was  apprehensive  of  no  difficulties  which  might  arise." — 
TheTimee. 

%*  All  tUmdard  Zaw  Wbrktarekepi  in  Stocky  in  law  eaff  and  other  bindinyt. 
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SUCCESSION.^Holdsworth  and  Vickers'  Law  of  Successioni 
Testamentary  and  Intestate.    Demy  Svo.    1899.  10s,  Qd, 

SUMMARY  CONVICTIONS.— Pale/s  Law  and  Practice  of  Sum- 
marv  Convictions  under  the  Summary  Jurisdiction  Acts, 
1848—1884)  including  Proceedings  Preliminary  and  Subse- 
quent to  Convictions,  and  the  Responsibility  of  Convicting 
Magistrates  and  their  Officers,  with  the  Summary  Jurisdic- 
tion Rules,  1886,  and  Forms.— Seyenth  Edition.  By  W.  H. 
Maohaka&a,  Esq.,  Bairister-at-Law.    Demy  Svo.    1892.  24«. 

TAXPAYERS' QU I DES.—Fkfo  "House,"  "Licome,"  &  "Land  Tax." 

THEATRES  AND  MUSIC  HALLS.— Geary's  Uw  of  Theatres 
and  Music  Halls,  including  Contracts  and  Precedents  of 
Contracts. — By  W.  N.  M.  Q-babt,  J.P.  With  Historical  Introdnc- 
tion.  By  Jaxbb  Wxlzjaicb,  EiaqTS.,  Banisters-at-Law.  8to. 
1885.  6«. 

TORTS. — Addison  on  Torts. — X  Treatifle  on  the  Law  of  Torts;  or 
Wrongs  and  their  Bemedies.  Seventh  Edition.  By  Hobacb 
Smith,  Esq.,  Bencher  of  the  Inner  Temple,  Metropolitan  Magis- 
trate, Editor  of  **  Addison  on  Contracts,"  &o.,  and  A.  P.  Pebobval 
Ebep,  Esq.,  Bamster-at-Law.    Royal  8vo.     1893.  1/.  18«. 

«  Aa  an  ezhaostiYe  digest  of  all  the  cases  which  are  likely  to  be  dted  in 
practice  it  stands  without  a  riyal." — Law  Journal, 

«As  now  presented,  this  valuable  treatiM  must  proye  highly  acceptable  to 
judges  and  the  profession." — Law  Timet. 

<(  An  indispensable  addition  to  erery  lawyer's  library."— Xotcr  MetgatSne, 

Ball's  Leading  Oases  on  the  Law  of  Torts,  -with  Notes.  Edited 
by  W.  E.  Ball,  LL.D.,  Esq.,  Barrister-at-LEiw,  Author  of  "Prin- 
ciples of  Torts  and  Contracts."    Royal  8vo.     1884.  1/.  1«. 

Biffelow's  Elements  of  the  Law  of  Torts.^A  Text-Book  for 
Students.  By  Mblvillb  M.  Biqbldw,  Ph.D.,  Lecturer  in  the  Law 
School  ofthe  University  of  Boston,  U.S. A.  Grown  8to.  1889.  10«.6dL 

Innes'  Principles  ofthe  Law  of  Torts. — By  L.  0.  Lnrss,  lately  one 
of  the  Judges  of  the  High  Court,  Madras,  Author  of  *'  A  X^g^st  of 
the  Law  of  Easements."    Demy  8vo.    1891.  10«.  6^^. 

«  A  useful  addition  to  any  law  library."— £<iio  Quarterly  Staieto. 

Pollock's  Law  of  Torts  i  a  Treatise  on  the  Principles  of  ObUffationB 

arising  from  Civil  Wrongs  in  the  Common  Law.    Sixth  Slition. 

By  Sir  Fbedxbiok  Poixoge,  Bart.,  Barrister- at-Law.    Author  of 

<*  Principles  of  Contract,"  **  A  Digest  of  the  Law  of  PartnerBhip," 

&c.    Demy  8vo.  {In  the  press.) 

"  Concise,  logically  arraoged,  and  aeouxBte."—£ato  Times, 

"  Inoomponbly  the  best  work  that  has  been  written  on  the  subject."— 
Literature, 

**  A  book  which  is  well  worthv  to  stand  beside  the  companion  volume  on 
'Oontraots.'  Unlike  so  many  Uw-oooks,  especially  on  this  subject,  it  is  no  mere 
digest  of  oases,  but  bears  the  impress  of  the  mind  of  the  writer  from  beginning 
to  end." — Law  JoumaL 

"  The  work  is  one '  professing  to  select  rather  than  to  collect  authorities,'  but 
the  leading  cases  on  each  branch  of  the  subject  will  be  foimd  ably  dealt  with. 
A  work  bearing  Mr.  Follonk's  name  requires  no  recommendation.  If  it  did,  we 
could  heartily  recommend  this  able,  thoughtful,  and  valuable  book  ....  as  a 
very  successful  and  instructive  attempt  to  seek  out  and  expound  the  principles 
of  duty  and  liability  underlying  a  Dranch  of  the  law  in  which  the  BcottiidL 
and  Knglish  systems  do  not  mat^i&Uy  differ."— ^oitma2  of  Jurisprudence, 

%*  AU  sianthrd  Law  Works  are  kept  in  Stoek^  m  law  calf  and  other  bindings.' 
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TRADE  MARKS. — Sebastian  on  the  Law  of  Trade  Marks  and 
their  Registration,  and  matters  oonnected  therewith,  inolnding  a 
chapter  on  Goodwill ;  the  Patents,  D^gns  alnd  Trade  Marks  Acts, 
1883-8,  and  the  Trade  Marks  Rules  and  Instructions  thereunder ; 
with  Forms  and  Precedents ;  the  Merchandize  Marks  Acts,  1887-94, 
and  other  Statutory  Enactments ;  the  United  States  Statutes,  1870-82, 
and  the  Rules  and  Forms  thereunder ;  and  the  Treaty  with  the  ITnit^ 
States,  1877.  By  Lewis  Bots  Sbbastian,  Esq.,  Bairister-at-Law. 
Fourth  Edition.  By  the  Author  and  Habbt  Baibd  Hbhsono,  Esq., 
Barrister-at-Law.    Royal  8^0.     1899.  U.  10«. 

*l  Stands  alone  as  an  anthority  upon  the  law  of  trade-marks  and  their  regis- 
tzation." — Law  journal, 

*'  It  is  mrely  we  oome  across  a  lawbook  whioh  embodies  i^  results  of  years 
of  careful  investigation  and  practical  experience  in  a  boranoh  of  law,  or  that 
can  be  unhesitatingly  appealed  to  as  a  standard  authority!  Tliis  is  what  can  be 
said  of  Mr.  Sebastian's  hook.^-^SoUcUort'  Journal, 

Sebastian's  Digest  of  Cases  of  Trade  Mark,  Trade  Nanrte, 
Trade  Secret,  Goodwill,  &c.,  decided  in  the  Courts  of  the  United 
Kingdom,  India,  the  Colonies,  and  the  United  States  of  America. 
ByLEWiBBoTDSBBA0TiAN,Esq.,BarTister-at-Law.  8yo.  1879.  11  U. 

**  Will  be  of  very  great  yalue  to  all  practitioners  who  haye  to  adTiae  on  matten 
connected  with  trade  markB."-^oitcttorf'  JoumaL 

TRAMWAYS.— Sutton's  Tramway  Acts  of  the  United  Kingdom i 
with  Notes  on  the  Law  and  Fractioe,  an  Introduction,  including  the 
Proceedings  before  the  Committees,  Decisions  of  the  Referees  with 
respect  to  IjOCus  Standi,  and  a  Summary  of  the  FHnciples  of  TVamway 
Hating,  and  an  Appendix  containing  the  Standing  Orders  of  Par- 
liament. Rules  01  the  Board  of  Trade  relating  to  Tramways,  &a. 
Second  Edition.  By  Hsitbt  Sutton,  assisted  by  Robbbt  A.  Bbn- 
VEiT,  Barristers-at-Law.    Demy  8yo.     1883.  15«. 

TRUSTS  AND  TRUSTEES.— Ellis'  Trustee  Act,  1893,  including 
a  Guide  for  Trustees  to  Investments.  By  Abthus  Les  Ellis,  Esq., 
Barrifiter-at-Law.    Fifth  Edit.    Roy.  12mo.     1894.  6s. 

"  The  entire  Act  is  annotated,  and  the  way  in  which  this  is  done  is  satis- 
factory."—Zaie  Journal. 

**  Mr.  Arthur  Lee  Ellis  gives  many  valnable  hints  to  tmstees,  not  only  with 
regard  to  the  interpretation  of  the  measore,  but  also  nith  regard  to  mvest- 
ments." 

Godefroi's  Law  Relating  to  Trusts  and  Trustees. — Second  Edit. 
By  Heztbt  Godessoz,  of  linooln's  Inn,  Esq.,  Banister-at-Law. 
Royal  8to.     1891.  W.  12s. 

**  The  second  edition  of  this  work  which  lies  before  us  is  a  model  of  what  a 
legal  text-book  ought  to  be.  It  is  dear  in  style  and  dear  in  aixaagement."— 
Law  Timet, 

VENDORS  AND    PURCHASERS.  — Dart's  Vendors  and    Pur. 

chasers. — A  Treatise  on  the  Law  and  Practice  relating  to  Vendors 

I  and  Purchasers  of  Real  Estate.    By  the  late  J.  Henbt  Dabt,  Esq., 

;  one  of  the  Six  Conyeyancing- Coimsel  of  the  High  Court  of  Jnstioey 

Chancery  Division:  Sixth  Edition.  By  William  Babbsb,  Esq., 
Q.C.,  RiCKAJiD  BxTBDON  HALDAjnc,  and  William  Robkbs  Sheldon, 
Esqrs.,  Barristers-at-Law.  2  yols.    Royal  8yo.     1888.  8/.  16i. 

Turner's  Duties  of  Solicitor  to  Client  as  to  Sales,  Purchases,  and 
Mortgages  of  Land. — Second  Edition.  By  W.  L.  Haook,  Esq., 
Barrister-at-Law.    Demy8yo.    1893.  lOt,  M, 

**  The  most  skilled  in  practical  conveyancing  wonld  gain  many  useful  hints 
from  a  perusal  of  the  book,  and  we  recommend  it  in  all  CGHofldenoe.*'— ikiw  Aiolss. 

%*  All  standard  Law  Works  ar$  kept  in  Stocky  in  law  calf  and  ^her  Undimgs, 
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VENDORS  AND   PURCHASERS-^ntitiued. 

Webster's  Law  Relatineto  Particulars  and  Conditions  of  Sale 

on  a  Sale  of  Land.— -Wiih  Appendix  of  Forms.    Seoond  Edition. 

,  By  W.  F.  Webstxb,  Esq.,  Bamster-at-Law.  Boyal  8yo.  1896.    259, 

I  **  Ttua  is  the  Second  Edition  of  a  well  arranged  and  tnefol  book,  and  the  nse- 

f nlneaa  will  not  be  impaired  hj  the  fact  that  tne  authority  for  each  proposition 
and  the  reference  to  suoh  autJunity  are  cited  in  the  text  itself  inatead  of  being 
relisted  to  a  footnote." — Imw  Journal, 

Webster's  Conditions  of  Sale  under  the  Land  Transfer  Acts, 
1875  and  1897i  Being  a  Supplement  to  above.  Bojal  Svo. 
1899.  Jfet  2«. 

WAR,  DECLARATION  OF.— Owen's  Declaration  of  War.— A 
Suryey  of  the  Position  of  Belligerents  and  Neutrals,  with  relative 
considerations  of  Shipping  and  Marine  Insurance  during  War.  By 
Douglas  Owxn,  Esq.,  ^arrister-at-Law.    Demy  8yo.     1889.      21«. 

Owen's  Maritime  Warfare  and  Merchant  Shipping.— A  Summary 
of  t^e  Bights  of  Capture  at  Sea.  By  DotraLAfi  Owbw,  Esq.,  Bar- 
rister-at-Law.    Demy  8yo.     1898.  If«t  28. 

WILLS. — Theobald's  Concise  Treatise  on  the  Law  of  Wills. — 
Fifth  Edition.  By  H.  S.  TwtjObalt),  Esq.,  one  of  Her  Majesty's 
Counsel.    Royal  8yo.    1900.  32«. 

"  OomprehenedTe  thongh  easy  to  use,  and  we  adrise  all  oonyeyanoera  to  g^  a 
copy  of  it  without  loss  of  time." — Law  Journal. 

**  Of  great  ability  and  yalue.  It  bears  on  eyery  page  traces  of  care  and  sound 
judgment." — SoUeiton*  Journal, 

**  The  work  is,  in  oar  opinion,  an  excellent  one,  and  of  yery  great  yalne,  not 
only  as  a  work  of  reference,  but  also  for  those  who  can  aif ord  to  g^i  ve  special  time  to 
the  study  of  the  subject  with  which  it  deals."— Xraw  Student'i  Journal, 

Weaver's  Precedents  of  Wills. — ^A  Collection  of  Concise  Precedents 
of  Wills,  witii  Introduction,  Notes,  and  an  Appendix  of  Statutes. 
By  Chabijb  WxAyira,  B.A.    Post  8yo.    1882.  6t. 

Wl  N  Dl  NQ  U  P.— Palmer's  Company  Precedents.— For  use  in  rela- 
tion to  Companies,  subject  to  the  Companies  Acts,  1862 — 1890. 
Part  II.  WiNDfiro-UpFoBHSANDPBAcncB.  Arranged  as  follows: — 
Compulsory  Winding-Up,  Voluntary  Winding-Up,  Winding- Up 
under  Superyision,  Arrangements  and  Compromises,  with  copious 
Notes,  and  an  Appendix  of  Acts  and  Rules.  Eighth  Edition.  By 
F&ANdS  Bbautobt  Paucbb,  assisted  by  Fbakz  EyANS,  Esqrs., 
Barristers-at-Law.    Koyal  8yo.    1900.  32«. 

**  Palmer's  *  Company  Precedents '  is  the  book  par  excdUnce  tar  practitionerB. 

It  is  needless  to  recommend  Mr.  Palmers  book  to  the  profession,  for  it 

is  already  known  and  appreciated.  We  adyise  those  who  haye  any  doubto  to  con- 
sult it,  and  they  will  be  in  agreement  with  xiB,"—Law  Journal. 

**  Simply  inyaluable,  not  only  to  company  lawyers,  but  to  eyerybody  oon- 
nected  with  companies." — Financial  Xewi, 

WORKMEN'S  COMPENSATION  ACT.— r«fo  "Employers'  Lia- 
WHty." 

WRECK  INQUIRIES.— Murton's  Law  and  Practice  relating  to 
Formal  Investigations  in  the  United  Kingdom,  British  Posses- 
sions and  before  Naval  Courts  into  Shipping  Casualties  and 
the  Incompetency  and  Misconduct  of  Snips'  Officers.  With 
an  Introduction,  ij  Waxoxb  Hubtov,  Solioitor  to  the  Board  of 
Trade.    Demy  8yo.    1884.  l/.4ff. 
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PREPARING  FOR  PUBLICATION. 

Arnould  on  the  Law  of  Marine  Insurance. — Sevenih Edition.  By 
Edwabd  Louis  db  Habt  and  Ralph  Ilifv  Szxet,  Esqrs.,  BaniBten- 
at-Law.  {In  preparation,) 

Brooke's  Treatise  on  the  Office  and  Practice  of  a  Notary  of 
England.— With  a  full  collection  of  Precedents.  Sixth  Ed.  By 
Jakss  CiLLNSTOtrN,  Esq.,  Barrister-at-Law.  {In  thepreu.) 

Canipbell's   Ruling  Cases.— Arranged,  Annotated   and   Edited  by 
K.  Ca3cpbbll,  Esq.,  Barrister-at-Law;  with  American  Notes  1^ 
the  late  Ibyiko  Bbowne,  Esq.,  and  the  Hon.  LBOzrABJO  A.  Jones. 
Vol.  XXII.  "  Quo  Warranto  "  to  "  Release."  {Nearly  ready.) 

Vol.  XXIII.  " ReUef  "  to  **  Sea."  {In  theprese.) 

Vol.  XXIV.  "  Search  Warrant "  to  "  Tenant." 

Chitty's  Forms  of  Practical  Proceedings  in  the  Queen's  Bench 
Division. — Thirteenth  Edition.  By  T.  W.  Chzttt  and  Hkrbkbt 
Ghittt,  Esqrs.,  Barristers-at-Law.  {In  preparation,) 

Daniell's  Chancery  Practice. — Seventh  Edition.  By  Cecil  C.  H. 
Dale,  C.  W.  Gbeenwood  and  Stdnet  E.  Wilhahb,  Esqrs., 
Barristers-at-Law.  {In  the  press,) 

Daniell's  Chancery  Forms.— Fifth  Edition.  By  Chables  Bubket, 
Esq.,  a  Master  of  the  Supreme  Court.  {In preparation.) 

Digest  of  Cases,  Overruled,  Approved,  or  otherwise  specially 
considered  in  the  English  Courts  to  the  end  of  1899.  With 
extracts  from  the  Judgments  dealing  with  the  same.  By  W.  A.  G-. 
Woods  and  J.  Ritchie,  Esqrs.,  Barristers-at-Law.  Being  a  new 
edition  of  **  Dale  and  Lehbcank's  Digest."  {In  preparation.) 

Hamilton's  Manual  of  Company  Law. — Second  Edition.  ByW.  F. 
Hajcilton,  LL.D.y  Q.C.  (In preparation.) 

Jepson's  Lands  Clauses  Acts.-^-Second Edition.  By  J.M.Liohtwood, 
Esq.,  Barrister-at-Law.  (In  the  press.) 

Leake's  Digest  of  Principles  of  the  Law  of  Contracts.— Fourth 
Edition.  By  A.  E.  Rikdall,  Esq.,  Barrister-at-Law.    (In  the  press.) 

MacArthur  on  the  Contract  of  Marine  insurance. — ^Third  Edition. 
By  Chables  MacAbthitb,  Esq. ,  Average  Adjuster.     (In  preparation.) 
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